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PREFACE TO FIRST EDITION 

The second volume of the History of Dharniasfistra was 
published in the third quarter of 1941. In the Preface to that 
volume I held forth hopes that the next volume dealing with tho 
remaining subjects comprised in Dharmasastra might be placod 
before scholars in about throe years thereafter. The Great War 
was then being fought in Europo and it was generally believed 
that India would remain free from the fear of actual invasion. 
But such fond hopes were shattered by the sudden attack on Pearl 
Harbour by Japanese bombers on 7th December 1941. Japan 
gained rapid and phenomenal victories and within about threo 
months from the attack on Poarl Harbour vast territories from 
the Philippines to Burma fell into the hands of the victors. 
Calcutta and Trincomalee were bombed. Serious fears wore 
entertained about au invasion of the mainland of India by land, 
sea and air. There was great panic in such coastal cities as 
Madras, Bombay and Karachi. The matters uppermost in tho 
minds of Government officials and the members of tlic public 
were A. R. P. measures, the recruiting of men for the army, 
navy and air force and the removal of families and valuables to 
places of safety in the interior. Important and rare books from 
the libraries of the Bombay Asiatic Society and of tho Univer- 
sity of Bombay were taken to distant places for reasons of 
security. During almost the whole of 1942 it was very difficult 
for me to work on the preparation of the third volume in the 
midst of a general atmosphere of panic caused by the fear of 
invasion and the removal of valuable reference books from 
Bombay Owing to the war there has been great scarcity of 
paper and printing also has become very costly. I decided upon 
writing only on a few of the several subjects that remained to 
be dealt with and chose Rtijadharma, Vyavahara and Sadacara, 
the treatment of which is now placed before the public. Scarcity 
of paper and labour is responsible for the fact that this third 
volume has been in the press for nearly three years. Tho present 
volume increased in bulk beyond expectation The fourth and 
last volume will deal with the following subjects: Pataka, 
karraavipaka and prayascitta; antyesti, asauca and sraddha; 
tJrtha; vrata; kalaandmuhurta; santi; PaurSna dharraa; the 
influence of the Purvamlmamsa and other sastras on dharma- 
sastra ; the Teligious and philosophical background of dkarma- 
sastra; the essentials of our culture, its future, the coming 
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social and other trends and their impact on the dogmas and 
ideals of Dharmasastra, I am personally anxious to finish all 
the remaining work as early as possible But looking to my 
age (lam nearly 67 now ), to my ailments and to the number 
of subjects that remain to be dealt with, it is impossible for mo 
to say when the next and last volume may be published. Tins 
volume also is full of quotations, refers to many inscriptions, 
judicial decisions and legislative enactments. The reasons for 
this have been stated at length in the Preface to the second 
volume and I do not desire to repeat them hero In the general 
index to the second volume full references to works like the 
Manusmrti wore not given, because such works were quoted on 
almost every page But some critics found fault with this, 
therefore in the index to this volume full references to all works 
are inserted. 

All that now remains is the pleasant duty of acknowledg- 
ing my obligations to others. Bloomfield’s Vedic Concordance, 
the Vedic Index of Professors Macdonell and Keith and several 
volumes of the Sacred Books of the East have bBBn very useful 
in preparing this volume as in the case of the preceding one. 
I wish to mention specially the debt 3 owe to the late Maha- 
mahopadhyaya Kamalakrsna Smrtitlrtha for his editorial work 
on twelve volumes on the different branches of dharmasastra, 
which have been of great use to me in writing all the volumes 
of my History viz. Haralata, Viva daratnSkara, Grbastharatna- 
kara, Krtyaratnakara, TIrthaointamani. Varsakriyakaumudl, 
DanakriyakaumudI, Sraddhaknyakaumudl, Suddlnkaumudl, 
Dandaviveka, Rajadharmakaustubha and Agastyasamhita. I am 
highly obliged to Paramahamsa SvamI Kevalananda Sarasvatl 
of Wai for frequent help and guidance m solving some intricate 
problems of Dharmasastra, to Prof N. A Gore, M. A. of Poona 
for help in the careful correction of proofs, to Tarkatlrtha 
Raghunathafsastri Kokje of Lonavla and Mi. N. G Chapekar. 
B A.,LL.B (TetiredF. 0 Sub-judge ), of Badlapur fox reading 
through the whole volume and suggesting some additions and 
corrections. 

Assistance in various ways during the progress of the work 
for the last four years was very kindly rendered by a host of 
friends and acquaintances, among whom I should like to make 
special mention of Prof H. D. Velankar, Dr R N Dandekar, 
Dr. S. K. Belvalkar, Rao Bahadur Prof. Rangaswami Aiyangar, 
Dr. A. S Altekar, Mr. P. K. Gode, Dr. Raghavan, Mr. S N Joshi 
of BhSrata-itihasa-samsodhaka-mandala atPoona,Mr.Bhabatosh 



Bhattacharya ( soil of M M Kamalakrsna Snirtilirtlu ), 
Mr S L Katre of Ujjain, Prof. A. M. Pniamasivanawluii of 
Pacchaiappa College at Madras, the laic Pandit Rungaearya 
JRaddi. Thanks arc duo to all these and many others for help 
and interest in this volume. It need not lie expressly staled that 
1 alone am lesponsililo for the views and mistakes contained in 
this volume 1 sincerely thank the Manager of the Aryablmsliun 
Press, Poona, for carrying out the work of printing with care 
and promptitude in spite of difficulties caused by war conditions 
and paper and labour shortage 

In a work bristling with thousands of quotations and 
leferenccs it is likely that many slips have escaped attention 
The indulgence of the rcadei is sought for forgiveness in the 
matter of several misprints m the footnotes caused by loss or 
displacement of the pails of letters in llio process of printing 


Bombay, ■) 
/sf Ollnlxr, 19 Hi. ) 


p. V. KANK 
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A. L R. = All India Reporter of Nagpur 
Ait Br. = Aitareya Br&bmaiui 
All. => Indian Law Reports, Allahabad Berios 
AL.J.= Allahabad Law Journal 

Ap. = Apastamba (generally the author of fclio Dharmasutra 
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Baud. Dh. S. — Baudhiyana-dharmasutra 
B I. = Bibliotheca Indica series, Calcutta 
Bom. = I. L. Reports, Bombay Series 
Bom. G. = Bombay Gazetteer volumes 
Bom. H. C. R. = Bombay High Court Reports ( vol I-X1I ) 
Bom. L. R. = Bombay Law Reporter ( edited by Ratanlal 
and Dhirajlal ) 

B. 0 R. I. \ _ Bbandarkar Oriental Research InBti- 

B. O. R Institute 1 tute, Poona 

Br = Smrti of Brhaspati 

Br. Up. = Brhadaranyaka Upanisad 

B R W. W. = Beal’s Buddhist Records of the Western world 
Cal = Indian Law Reports, Calcutta'Series 
Catur. — Gaturvimsatimata 
Chan. Up. = Chandogya Upanisad 

a Corpus IuscTiptionum Indicarum (vol. I 

C. L I. or I _ relating to Inscriptions of the times of Asoka, 
CorpUBl. I j voL II relating to Kusana Inscriptions and 
' vol. HI relating to Gupta Inscriptions ) 

C. L. J. = Calcutta Law Journal 

Com, = Commentary or Commentator (according to context) 
Cr. ed. = Critical edition ( of the Mahabh&rata, Poona ) 

C. W. N. = Calcutta Weekly Notes ( Law Reports ) 

L. B, = The Dayabhaga of Jlmutavahana 

D. C. = Dattaka-candrika 



Htulori/ of DJianmtidhlw 


xn 


DC = Deccan College Collection (when iuss>. arc concerned) 

Dli S. = Dharmasutra 

D K. S. = Dayakramasangraha of Srlkrsna 

D. N. = Dattakamimamsa of Nandapandita 

E C = Epigraphia Carnatica 

E I = Epigraphia Indica 

FB, = Full Bench ( decision ) 

} The Social organization in North-east India in 
= Buddha’s time ( translated from German by 
Dr Shiskukumar Mitra, 1920 ) 

Gant. = Gautama-dharmasutra 

Gr. R. — Grhastharatnakara of Candosvaia 

11 Dh } = history of Dharniasastra 

Uir gr = Hiranyakesi-grhya-siitra 
1. A = Indian Antiquary 

> Indian Appeals ( Law Reports ) The context 
I _ will always indicate whether I. A stands lor the 
1 A. > — yolumes of Indian Auliquaiy oi lor the Law 
J Reports, Indian Appeals 
1. H Q. = Indian Historical Quarterly 
I. L R = Indian Law Reports 
Jns = Inscription or Inscriptions 
I. p. G = Indian Penal Code 
Jai = Jaimini’s Purvamlmamsasutra 
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1615 — 1645 A. D — Mitramisra, author of Vlramitrodaya, 
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1790 AD — Dharmasmdhu of KaSlnatha 
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(A {ew misprints due to the loss or displacement of inch loose parts 
as (mtisvaras have not been specified, since they can be easily detected ) 


Page 

Line or note 


22 

n. 24 

read HI. 95 ; 

31 

n 41 

read Mlftl 59 for sitfM 9 

57 

n. 70 

The verse ^ 03 : &c occurs also 

in wslitfl* 2. 33 

57 

n. 70 

read 

62 

1.3 

read * Santiparva ( 50. 45-46 ) 

72 

l. 31 

read * option for ’ 

143 

n. 184 

Tead * Sahara ’ in'lino 3 

147 

1. 16 

Add 1 Br. Sam. 23. 2 is : 


mgpnsra toih, it. 3 * 1 ® 
explains ^ ^ 

On Br, 

Sam 21. 32 gpra quotes a verse of 


’■RKFC 


IPWlg^t i ln ii 

This shows the dimensions of a 
vessel used as a rainguage. 


182 

n. 230 

Tead in line 3 

183 

1 34 

read * Rajadharmakaustubha ’. 

183 

1. 38 

» 11 

193 - 

n. 250 

read *pgnft *FrcS 5 ftgcm> 

227 

n. 306 

add at end * Compare 5. 15 

<RvMt% Rlfiri|^l<hdif rprep 
l-n dvii ira ^TgqiiRtil 

forawtiff u ’ 

242 

1. 14 

read 1 Manu VIIL 1.’ for * Macu 


Vm 1,’ 


xhu 
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Page 

Line or note 


258 

n 335 

read in last line 

265 

1. 20 

read ‘ padas ’ 

379 

n 395 

read gw}. 

382 

1 6 

read pah am... pral la 

405 

last line 

put a full stop after * hanged 

414 

n. 669 

read 

423 

n. G90 

read gSfdfopft 

533 

n 982 

should we read tPW&d'i, for spi 

538 

n 995 

read in first line 

542 

n. 1009 

read In second line 4j<3 

\ 

570 

n 1069 

read ffomt 

586 

n 1104 

read in line 9 =q for si 

588 

n. 1111 

read in line 2 gating 

605 

' n 1143 

put a full stop after qfapR in 1. 5 

*1 

M 

read in line 9 flRftwi STOoJPl 

627 

n. 1197 

read q 3*3&H 

651 

n 1235 

read in line 1 ijqrw and in 

line 2 fit 

659 

n. 1248 

read nfoigqpiir 

»» 

n 1250 

read in line 2 

677 

n 1277 

add at the end ‘ For the words 



’ vide 5icm 
sngW II. 5 2. 23 , vide% qr. I. C 4 
for two %igs in and q|. 

5 5. 

695 

n 1331 

Add at end ‘ For com- 

pare % VI. 6 4 and ir. t?i. ij 4 2 

703 

1. 27 

read * ( Sakuntala Act VI ) 

706 

n 1349 

read qnfldlfftWlPlMH. 

11 

1. 15 

read * her deceased sonless and 
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Page 

Line or note 


751 

1.30 

read after ‘ British rule * the words 
‘the widows of gotraja sapindaB’. 

776 

n. 1499 

read in 1. 2 

781 

n. 1509 

read in last line 

804 

n. 1561 

Add at the end ' Recently the 


Indian Legislature passed Act 
XIX of 194G which confers on 
Hindu married women the rights 
to separate residence and main- 
tenance as against the husbands 
in certain circumstances 


846 

1. 28 

read * mother ’ 

897 

n. 1762 

read in line 7 ‘Institute’ for 
* Society 

936 

last line 

read * nau gam anabh&ve \ 




BAJADHARMA 

(GOVERNMENT AND STATECRAFT) 

CHAPTER I 


Rsjadharma has been a subject of discussion in works on 
dharmasastra from ■very ancient times. The Ap. Dh. S. JI 9 25.1 
says ‘The general and special dharmaa of all varnas have been 
explained : but now we shall declare the dharmas of a king in 
particular’. Ap then states that the king should cause to be 
built a capital and a palace, the gates of which, both should face 
the south; that the palace should be in the heart of the capital; 
that in front of the capital there was to be a hall called * Sman- 
trana’ (hall of invitation); that to the south of the town there 
was to be an assembly house with doors on the north and south. 
Ap requires that in the king’s realm no br&hmana should suffer 
hunger, sicknefes, cold or heat; Ap gives regulations about the 
assembly house and about persons who were to be allowed to 
engage in gambling; he prescribes that (the exercise in) anns, 
dancing, singing and music should not go on anywhere except 
in the houses of the king’s servants, that the king was to see 
that there was no danger from thieves in villages and forests, 
that the king should donate fields and money to brahmanas 
according to their worth without detriment to his servants, that 
the king who meets death in recovering the property of brah- 
manas and other warlike persons who meet death in fighting for 
a similar worthy cause reap the merit of a sacrifice (i. e reach 
eaven as reward); that the king should appoint in towns and 
llages officers and their subordinates, who are pure and truth- 
ful for the protection of tto subjects against thieves and who 
good what is ^len; that they are to 
SneVw? 1 taXesf0r tb e king from the people except from 
iTJZth l T™ 5 ’ 04 a11 ° astes - “toors, students stay- 

Sf wt J 6rS aDd - f C6tl ° S mmins th e rules of their order 
wasMnJt w ?T lal WOTk f0r tk e higher castes (such as 
then lavs f ) ’. P ® rsons th at are blind, deaf or dumb Ap 
and d Jl 7 n T IShmentS for aduite ry and rape, for slanlS 
of d anothS j°«/f T T ns3aUShter ’ f0r toeft and appropriation 
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f ° r a berdsman having his herd or negligently allowing 



2 


History of Dharma&ustra 


tVol 


it to perish He states that if the king does not punish the 
guilty he incurs Bin, that in disputes judges should be men of 
learning, clever and fulfilling their duties, that witnesses were 
to tell the truth and were to be punished if they be untruthful 
It will be noticed how Ap briefly covers the whole field of raja- 
dharma In the Santiparva of the Mahabharata rajadharma is 
dealt with at great length in chapters 56-130 and to some extent 
in 131-172 The Manusmrti also states at the beginning of 
chap VII (1) that it will expound rajadharmas That great 
literaiy activity on the science and art of government went on 
for many cental ies before the Christian era follows from several 
considerations The Anusasanaparva (chap 39 8) speaks of 
the sastras composed by Brhaspati and Usanas The Santi- 
parva ( 58 1-3 ) names as expounders of rajasdstra Brhaspati, 
Bharadvaja, Gaurasiras, KSvya, Mahendra, Manu Pracetasa and 
Visalaksa Santiparva ( 102 31-32 ) opposes the view of Sambara 
to that of acaryas 1 The Arthasastra of Kautilya mentions five 
schools ( viz those of the Manavas, the Barhaspatyas, the Auda- 
nasas, the Parasaras and the Ambhiyas), seven individual tea- 
chers (V. 5, and 18) only once (viz Bahudantiputra, Dlrgha 
Carayana, Ghotamukha, Kaninka Bharadvaja, Katyayana, Kifi- 
jalka, Pisunaputra, ) and several times mentions the views of 
Bharadvaja, Kaunapadanta, Parasara, Pisuna, Vatavyadhi, 
Visalaksa. Kautilya also cites at least 53 times the views 
of acaryaB, almost in every case for dissent Santi 10344 
refers to a Bhasya on rajasastra Is it possible to see 
in this a reference to one out of the bhasyakaras indicated 
in the verse appended at the end of the Kautiliya or to the 
Kautiliya itself? Another fact indicative of the systematize 
tion of the science of government is' that in the Mahabharata, 
the Ramayana, Manu and Kautilya ideas expressed by numbers 
had already been stereotyped long before those works were 
written viz such as saptanga rajya ( State with seven constituent 
elements), sadgunya (the six ways of policy viz alliance, 
declaration of war &c ), three sakhs, the four upayas ( sama, 
dana, bheda, danda ), astavarga, and pancavarga ( Manu VTL 155), 
the 18 and 15 tirthas (Sabhaparva 5 38)* For detailed information 
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about tbe Rajas astras of Brhaspati, Usanas, Bhhradvaja cullod 
from the Mahabharata and other anoiont works mdc my paper 
on them in the Journal of tho University of Bombay, vol. XI 
part 2 pp. 73-83, 1942. 

The fulfilment of their duties and responsibilities by rulers 
was of paramount importance to the stability and orderly develop- 
ment of society and to the happiness of individuals in tho State 
and therefore one often finds that rajadharma is said to be tho root 
of or the quintessence of all dharmas. Santiparva { 63.25 ) states 
‘know that all dharmas are merged in rajadharma; that 
rajadharmas are at the head of all dharmas’ and (1419-10) 
‘ the welfare, good rains, sickness, calamities and death among 
people owe their origin to the king 3 ’. It was the king’s duty to 
see that the people in his kingdom acted according to the rules 
laid down in the smrtis for the several varnas and asramas, to 
administer justice and to interfere when his help was sought 
for by a pansad ( assembly of learned men ) in enforcing the 
prdyasalla (penance) prescribed for various lapses Vide 
Gautama X. 7-8, XL 9-11, &p. Dh. S H. 5 10. 13-16*, Vasistha 
19 1-2, Visnu ITL 2-3, Narada ( prakirnaka, 5-7 and 33-34 ), 
Santiparva 77 33 and 57 15, Matsyapurana 215.63, Markandeya- 
purana 27 28 and 2836 and H. Dh. vol. Up. 965. Therefore 
it may be said with truth (as done by the Mahabharata) that 
rajadharma was the highest goal of all the world, that it com- 
prehended within itself all rules of acara, vijamlmm ( admini- 
stration of justice ) and prwjo&citla ( pBnance ). It is on account 

™ ^; P n? dlng inf,U0nce of government or royal power 
that the Mahabharata frequently emphasizes that the king is the 
maker of his age, that it is he who can usher a golden age or an 
age of strife and misery for the country 5 . The Sukranitisara ( I 
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59-60 ) remarks that ono should learn from sa.Bt.ra what are good 
and evil actions, give up evil deeds and perforin good ones and 
that the king is hence declared t.o be the cause of ( good or evil ) 
times according as he does good or evil acts Sukra IV. 1, 60 states 
that the king is the prompter of his age 

Though rajadharma was thus an integral part of dharma- 
sastra and was one of the most important subjects therein, yet 
apart from the works on dharmasastra separate treatises dealing 
with raiadharma alone came into existence in veiy early times 
Santiparva (chap 59) states that originally m the Krta age 
therd was no king nor punishment, that then moha ( delusion ), 
greed and lust entered men, that m order to provide against 
the complete destruction of dharma, Brahma composed a work 
in one hundred thousand chapters on dharma, artha, kama and 
moksa ( verses 30 and 79 ) , that part of this work on Nlti ( science 
of government) was abridged by Sankara Visalaksa (verse 80, 
and so it was called Vaisalaksa) into 10000 chapters, that Indra 
studied it and reduced it to 5000 chapters ( and the work was 
called Bahudantaka, verse 83), that it was compressed into 
3000 chapters by Brhaspati (and so was called Barhaspatya ) 
and that Kavya (Usanas) reduced the work to 1000 ohapters. 
The Kamasutra (I 5-8) contains a somewhat similar story that 
Piajapati composed a work in one hundred thousand chapters, 
that Manu abridged it as regards dharma, Brhaspati as regards 
artha and Nandi abridged in 1000 chapters the science of erotics- 
The Santiparva (69) gives (verses 33-74) a summary of the 
contents of the work of Brahma omrajadharma which remarkab- 
ly agrees with the principal topics of the Kautillya 

The Nitiprakasika (I 21-23 ) states that Brahma, Mahesvara, 
Skanda, Indra, Pracetasa Manu, Brhaspati, Sukra, Bharadvaja, 
VedarVyasa, Gaura&iras were the expounders of Bajasastra, 
that Brahma composed a work on rajasastra in 100000 chapters, 
which was gradually reduced in size by each of the above- 
mentioned founders until Gaurasiras reduced it to 500 chapters 
and Vyasa to 300 The Sukranltisara (I 2-4) states that Brahma 
composed nltisastra in 100000 verses, which was subsequently 
abridged by Vasistha and others ( including Sukra ) 

It is interesting to note the names given to the science of 
government The most appropriate word is ‘ rajasastra ’ and 
it is employed by the Mahabbarata, which speaks of Brhaspati, 
Bharadvaja and others as W&astra-pranetarah’ (vide p 2 abovej 
The Nitiprakasika (1.21-23) also dubs the divine and human 
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writers on government ‘ rajasSstranam pranetarah, ’ The samo 
word is employed by such ancient classical writers ns Asvaghosa 
inhisBuddhacarita(L 46). 6 The first verse in Piof Edgerton’s 
reconstructed Pancatantra performs obeisanco to Manu, Brhas- 
pati, Sukra, Parasara and his son and Canakya as the authors 
of mpasastra (science of kingship) Another name is Dan(jamh. 
The Santiparva ( 59. 78 ) explains why Dandaniti is so called 
viz ‘this world is led (on to the right path) bydanda(the 
power of punishment, sanction) or this science carries (or sets 
forth) the rod of punishment; hence it is called dandaniti and 
it (faces) pervades the three worlds * In Santiparva 69. 76 it is 
stated that ‘ Dandaniti controls the four varnas so as to lead 
them on to the performance of their duties aud when it is 
employed by the raler properly, it makes them desist from 
adharma ’ 7 Santi 63. 28 Identifies Dandaniti with rajadharmas 
The Kautiliya (1.4) explains 'Danda is the means of the 
stability and welfare of Anviksiki, Trayl (the threo Vedas) 
and Varta; the rules that treat of danda are called dandaniti, 
which is a means of acquiring what has not been acquired, 
which safeguards what is acquired, which increases what is 
guarded and distributes (increased wealth) among the deserv- 
ing.® The Mahabharata says ( Santi 69. 102 ) that a wise ksatriya, 
putting dandaniti in front, should always desire to acquire what 
xs till then unacquired and should guard what is acquired. * The 
Nltisara (IL15) says that darna (control or chastisement) is 
called danda, the king is called 4 danda ’ because control is 
centered in him; that the nlti (rules) of danda is called danda- 
niti and nlti is so called because it leads (people).’ 10 Santi (69. 104) 
says that dandaniti is the special concern of the ksatriya (rajan ) 

It is said in the Vanaparva 150. 32 that without Dandaniti this 
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whole world would break all bounds Vide also Santi 15,29, 
63.28, 69.74 ff (eulogy of Dandanlti) Dandaniti is said to be 
the support of the world (Santi 12124) and to have been 
produced by Devi Sarasvat! (Santi 122 25 ) 


Arthasastra has been a synonym for dandanlti When the 
£p. Dh. S. H 5 10 16 requires the king to appoint as purohita a 
brahmana well-versed in dharma and artha, it is clear that 
Apastamba has in view dhaimasastra and arthasastra The 
AnusSsanaparva says that Brhaspati and others composed artha- 
sastras ( 39.10-11 ) Dronaparva 6 1 speaks of a science of ar tha 
composed by Manu ( ManatH arthavidya ) Vide Jayaswal in 
4 Manu and Yajnavalkya ’ ( pp, 5, 7, 16, 25, 26, 41, 42, 50, 84, 
for Manu and Artha ) Santi (71 14) states that a king whose sole 
concern is with arthasastra does not secure dharma and kSma 
and that all the wealth of such a king vanishes in ( the pursuit 
of ) improper objects. Vide Santi 302 109 which speaks of artha- 
sastra as resorted to by the best among kingB. The RamSyana 
(It 100. 14; states that Sudhanva, Upadhyaya of Rama, was an 
adept in arthasastra. The arthasastra of Kautilya starts with 
the statement that it is the quintessence of all the arthatSstras 
composed by former teachers in the whole world and at the end 
Kautilya states that that fiSstra which is a means of acquiring 
and guarding the earth is arthasastra This mentions two of 
the four objects of dandanlti stated in the Kautillya itself ( as 
shown in n 8 above) Only two objects are mentioned by Kautilya 
( aB in Santi 69 102 ) since they are the first and principal ones 
to be gamed by the practice of the science of government. It 
is not meant that there was, as regards the topics to be dealt 
with, any distinction between Dandanlti and Arthasastra The 
four objects mentioned by Kautilya are always placed before 
the ksatriya by Manu ( V1L 99-100 ), Santi 102 57 and 140 5, 
YSj. I. 317, NltisSra I 18 ( while I 8 mentions only two purposes 
of rSjavidyS ) At the end (XV 1) Kautilya states 4 artha is the 
sustenance of human beingB, that is, the earth peopled by men 
That sSstra which is a meanB of acquiring and guarding that 
earth is arthasastra ’ Men derive their sustenance from the 
earth and all wealth also arises from the earth. Mr Jayaswal 
( Hindu Polity p 5 ) is not right when he translates 4 Artha is 
human population 4 Vide TJ Ghoshal’s 4 Hindu Political 
Theories ’ p 74 n and p 76 for the various interpretations of this 
passage by Jayaswal and others Authors a few centuries later 
than both the MahftbhSrata and the Kautillya treat the two as 
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identical. Dandin in life Dodakumuracarita ( VIIL ) expressly 
says that Visnugupta composed his work on dandanlti for the 
Maury a king in 6000 slokas, though the Kautillya states at the 
very beginning that the work is an arthaeSstra Dandin in the 
same context refers to ‘ Arthatastras as helping to polish the 
intellect’ and speaks of some of the predecessors mentioned by 
Kautilya as writers on the sastra ( viz. the Arthasastra ).” The 
Amarakosa treats the two as identical. ® Medhatitbi on Mann 
YU 43 holds that the word ‘ Dandaniti ' therein refers to the 
works of Csnakya and others The Mitaksaia or. Yaj. I 313 
paraphrases dandanlti by arthatastra and on Yaj. 1 311 explains 
dandaniti as the lore useful in the acquisition and guarding of 
wealth ( only the two objects mentioned by Kautilya in connec- 
tion with arthasastra ) According to the Sukranltisara ( IV. 3 56 ) 
‘ that is said to be arthasastra in which instruction about the 
conduct of kings and the like is given without coming in 
conflict with Sruti and Smrti and in which the acquisition of 
wealth with great skill is taught \ 


The words arthasastra and dandanlti are applied to the 
science of government from two different points of view. Artha 
is defined in the Kamasutra (120) as ‘education, lands, gold, 
cattle, com, domestic utensils and friends and the augmenting 
of what is acquired ’ (vide H, Dh. Yol n part I p. 9 note 22)- 
Therefore when wealth and prosperity of all kinds is the spring 
and motive of giving a name the science treating of these is 
called arthasastra and when the government of the people and 
ae punKhment of offenders are the main ideas the same is 
W ° lkB like ^tfya’s Arthasastra 
S S ma ftey ”* Principally concerned 

S , e 1°-° entral &nd looal government, taxation, 
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rs, appointment of officers and punishment Therefore Artha- 
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‘ duties ’ ( dharmasabdah kartavyatavacanah), that the duties of 
the king are either drstartha (i e the effects of which are 
worldly and visible) such as the employment of six gunas 
(sandhi, vigraha &c ) or adrstartha (that have no visible effect 
but have a spiritual result) such as Agnihotra; here (in chap 
Vn-IX of Manu ) the remarks relate principally to drstartha 
matters since it is well-known that the word rajadharma is appli- 
cable to such matters ( the six gunas &c ) only 18 Medhatithi 
here declares that the rules of rajanlti are not based on the 
canonical books of dharmasastra but pi incipally on the ex- 
perience of worldly affairs 

Another name for the science of government is Nltisastra 
or Rajanltisastra Santi 1 * 59 74 says that in the nltisastra are 
set forth all those means whereby people are prevented from 
forsaking the right path. The Nltisara of Katnandaka 15 (16) 
does obeisance to Visnugupta who extracted the nectar of Niti- 
Sfistra from the vast ocean of Arthatastra (works). The Panca- 
tantra p 2 holds that Arthasastra and Nltisastra are synony- 
mous The Mitaksara on Yaj U. 21 remarks that the arthasastra 
referred to by Y5j is rajanltisastra that is part and parcel of 
dharmasastra The word ‘rajanlti’ occurs in RaghuvamSa 17 68 
Vide Bhagavadglta X 38, AsramavaBikaparva 6.5, Manu VlL 
177, Santi 111 73, 138,39, 43 and 196, 268 9 and Anusasana 163 7 
for Nltisastra meaning Arthasastra or Rajanlti and Drona 152 29 
and Santi 37 9 for the word rajanlti Another noteworthy word 
is ‘naya’ which means ‘line of policy’ and is employed by 
the Arthasastra ( 1 2 ) whan it sayB ‘ naya and anaya ( bad policy ) 
are treated of in Dandanlti ’. It is also used in several classical 
works, such as the Kiratarjunlya (IL 3, 12, 54, Xll.l. 17 ). 

The relation of arthasastra to dharmasastra has now 
to be understood. As stated above rajadharma is a very 
important subject of dharma-sastra Arthasastra which iB 
principally concerned with the rights, privileges and res- 
ponsibilities of the ruler is therefore properly speaking a 
part of dharmasastra As shown above it is supposed to have 
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like dharmasastra a divine source But works on arthasastra 
enter into great details about the government of a country in all 
its aspects, while dharmasastra works generally deal only with 
a few salient features of rajasastra Just as the Kumasutra 
(12 14) states that dhanna is the highest goal and katna is 
the lowest of the three purusarthas ( vide H. Dh. vol. H part 1 
p 9 ), so ArthasastTa also sets the highest value on dharma 
The KautilSya states (HI. 1. at end)“ ‘In any matter whero 
there is a conflict between dharmasastra and practices or between 
dharma^Sstra and any secular transaction, ( the king ) should 
decide that matter hy relying on dharma. If sastra comes in 
conflict with any rational and equitable rule then the latter 
shall he the deciding factor and the ( strict ) letter of the text 
will be nowhere’. But Kautilya aud other writers on artha- 
s&stra lay the greatest emphasis on artha In the eeger 
and relentless pursuit of worldly prosperity means may be 
recommended or followed which may come in conflict with the 
strictly ethical standpoint of the dictates of dhanna&astra. In 
such cases of conflict dharmasastra works lay down ( e. g. £p. 
Dh. L9. 24. 28, Y&j. H. 21, NSrada, vyavaharam&trka chap, 1 39 ) 
that dharmasastra rules aTe to be preferred to the dictates of 
arthasastra. VMvatupa ( on Yaj. H 21 ) states that according 

to some predecessors ofhistbe conflict between the dictates of 

dharmasastra and arthasastra is illustrated as follows. Manu 
VUL 351 (which is the same as Yisnu-dharmasutra Y 190 
and Matsyapur&na 227. 116-117 ) when dealing with vyavahara 
(a subject that pre-eminently belongs to arthasastra) provides 
ftat in fcdlmg an StaWm, no fault attaches to the killer : while 
Manu XL 89 in the chapter on prayascittas (which is pre- 
eminently a topic of dharmasastra) states that no penance is 
prescribed { L e. there is no prayatcitta for removing the guilt ) 
whena person of set purpose kills a brahmapa. The result is 
that the latter rule prevails and sin is incurred by killing a 
bmhmana even if the latter be an atateyin ( though there may 
he no punishment by the king). Visvarupa does not accept 
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this illustration. The Mitaksara also refers to this example, 
disapproves of it and gives its own example The Arthasastra 
declares that a king should endeavour to secure friends, since 
the acquisition of friends is superior to the acquisition of gold 
and land ( as is laid down in Yaj I 352 ) The rule of dharma- 
sastra is that a king has to dispense justice, being free from 
anger and avarice and in accordance with dharmasastra There- 
fore when a suit conies before a king he must decide it according 
to law, even though he may lose the friendship of a person if his 
decision goes against the latter The Vlramitrodaya follows the 
Mitaksara Dharmasastra went by the name of smrti (Manu U 10), 
while arthatastra was treated as an Upaveda The Visnupurana 
m, 6. 28, Vayu 61. 79 and Brahmanda 35 88-39 mention the 
four Upavedas I? viz Ayurveda, Dhanurveda, Gandharvaveda and 
Arthasastra as affiliated to the four Vedas respectively viz. 
Rgveda, Yajurveda, Samaveda and Atharvaveda Kautilya 
( L 5 ) states tnat the king should listen to the recital of tiihasa 
in the latter part of the day and includes both dharmasastra 
and arthasastra under itihasa' 8 and requires the minister know- 
ing arthasastra to advise the king (with examples and precepts 
derived ) from itihasa and purSna 

Though Arthasastra is in theory for keeping to the path of 
dharma, one cannot blink one’s eyes to the fact that the Maha- 
bharata and the Kautillya both support in several places the 
adoption of means entirely divorced from all rules of fair deal- 
ing and morality In Adiparva 140 we have a discourse by 
TTanitra. said to have been a manlnn of Dhrtarastra and a pro- 
found student of Rajasastra, which is almost on the same lines 
as Santiparva chap 140 where Bhlsma sets out what lines oi 
policy (««*) should be followed by the ruler ’in adversity and 
how he should give up all thoughts of kindliness in such straits 
He is supposed to give the substance of the dialogue between 
the sage Bharadvaja and Satruntapa, king of SauvXra The 
whole chapter is full of Machiavellian advice. A few speci- 
mens may be set out here One should be very courteous m 
speech, but like a razor at heart (verse 13); one desirous ot 
prosperity may fold one’s ha nds, may take an oath, may use 
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m. ii wsssuw HI 6 28 « uoted p * 6 , 

xhftntgru ; i qftiatfhr t 5 - p • 10 * 



Rajadharma 


11 


nr] 


sweet words, place his head on another’s feet and oven shed 
tears, one may carry on one's shoulders one’s enemy till one 
accomplishes one’s object and when a fit opportunity arises 
should break him like an earthen pot on a stone ( 17-18 ) ; the 
king should raise hopes promising their fulfilment at a distant 
day, but should put obstacles in the fulfilment of the hopes 
raised in others (32) ; when one is reduced to a wretched state 
one may extricate oneself from it by any act whatever 
whether gentle or horrible and practise dbarma after one 
becomes able to do so '(38) ; one should inspire confidence in 
one’s enemy by some means which appear to be true ( to the 
enemy ), but one should strike him down at the right moment 
when he takes a wrong step (44) ; whoever causes obstacles to 
the purpose of the king, whether son or brother or father or 


friend, should be killed by the king who desires to prosper (47) « 
without cutting the vitals of others, without committing horrible 
deeds and without killing indiscriminately as the fisherman in 
the case of fish one does not secure high prosperity (50) ; when 
about to strike one should utter sweet words and even after 
striking one should use honeyed words; even after severing 
another's head with a sword one should lament and shed 
tears (54) ; if some remainder is left in the case of a debt or fire 


or enemies, there is a tendency to grow and so no remainder 
should he left of these (58) It is to he noted that this chapter 
deals specially with what should be done in difficulties and can- 
not be supposed to he the real teaching of the Mahahhfirata 
which is generally in line with the higher code of dharma- 
sSstra It embodied probably the words of earlier arthasastra 
writers like Bharadvaja. After hewing this discourse on 
calculated cruelty and deceit Yudhisthira stood aghast and 
frankly told Bhlsma that the course of conduct outlined by him 
did not differ from that of robbers and that he felt bewildered 
and would not .exert himself in the way pointed out In chap 142 
Bhisma replies to this by saying that he did not base Ms dis- 
course merely on the sacred texts, but also on reason and the 
essence was distilled by wfee men, that the considered rule of 
conduct for the king is twofold, viz. straightforward and crooked 
that one should not ordinarily employ the crooked course of 
conduct hut should employ it as against an enemy who employs 
a crooked policy and effectively meet him by such policy. He 
further says that rajadharma cannot he based on a single 
urce (v. 7) and that policies are to he pursued not merely 
by reliance on the sacred codes of law hut on reason as well 
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( v 17 ) and that Indra himself has declared this rule •which 
he derived from Brhaspati. In Santi-parva a weak king is 
advised to harass a very powerful ruler’s state by sword, fire 
and poison In chap 130 it is stated that the preservation 
of the state is the paramount consideration and that a 
king whose treasury is depleted and who is therefore in diffi- 
culties may replenish his treasury even by harassing his 
subjects ( except tapasas and learned brahmanas) In chap 138 
it is said that self-interest makes friends or foes and that 
avtsvasa ( putting trust in no one ) is the grand line of policy 
for kings So it is clear that the Mahabharata was prepared to 
give up in certain circumstances the strict rules of dharmasastra 
for kings and to allow them to pursue devious modes of action 
that were far from moral i e • it tries to effect a synthesis of 
dharmasastra and arthasastra , ■ 


The Kautillya also discloses how arthasastra writers did 
not shrink from giving advice which, to say the least, was 
most cruel, selfish and immoral For example, in the section 
called ' guarding the prince ’ ( Kaut L 17 ) the views of several 
teachers aTe set out Bharadvaja says that princes are of the 
nature of- crabs eating up their parent; so it is better to finish 
them in secret when they have no love for their father 
Visalaksa abhorred this advice as cruel, as unsanctioned murder 
and as destructive of the seed of ksatriyas and recommended 
that it was better to keep them confined in a single spot. 
Vatavyadhi recommended that princes should be made addicted 
to sensual excesses Kaut disapproves of this as living death 
( for the princes ), recommends proper care before conception and 
after birth and instruction in dharma In Kaut V. 6 Bharadvaja 
is quoted as saying that when the king is on his death-hed, the 
minister may set up the kinsmen of the, king and the principal 
princes against one 'another, that whoever attacks should be 
killed by inciting the people against him, or having secretly 
punished the kinsmen and chief princes and brought them 
under control, the minister should himself take possession of 
the kingdom. Kautilya does not approve of this But even he 
advises (XEV Aupanisadika ) the employment of poison, herbs 
and incantations against those who are irreligious or wicked 
In L 18 even Kaut does not shrink from advising that secret 
emissaries ( of the reigning king ) may kill an abandoned prmce 
with weapons and poison and in V. 1 Kaut remarks that when 
a king cannot openly put down the principal courtiers or chiefs 
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who are dangerous to the kingdom, he may inflict punishment 
on them in secret or may induce the brother of the officer to be 
punished to attack the latter by promising to give him the posit- 
ion and wealth of the officer and then destroy that attacker with 
weapons or poison saying that he was guilty of fratricide In 
V. 2 for replenishing a 'depleted treasury Kautilya coolly asks 
the king to deprive the temples in the kingdom of their wealth 
through the superintendent of religious endowments 

Sanskrit literature on rajadharma is very extensive. Apart 
from the meagre materials contained in such ancient dhnTma- 
sfitras as that of Apastamba, the following works deserve close 
study and have bean utilized in this section*, the Mahabharata 
(Vanaparva 150, Sabha. 5, Udyoga 33-34, Santi 1-130, Asrama- 
vasika 5-7), the Ramayana (Ayodhya, chap. 15, 67, 100; Yuddha 
17-18, 63), Manusmrti VH-IX, Arthasastra of Kautilya ( which is 
the leading work on rajadharma), Yaj I 304-367, Vrddha-Harlta- 
smrti chap VH. verses 188-271, Brhafc-ParaSara chap. X.pp. 277-285, 
Visnudharmasutra 331, the Nitisara of Kamandaka, Agnipurana 
chap. 218-242, Garud&purana 108-115, Matsya 215-243, Visnu- 
dharmottara n, Markandeya 24, Kalika 87, the Nitiprakasika 
attributed to Vaisampayana ( ed by Oppert), Sukranitisara ( ed 
by Jivananda, 1890), the Abhilasitartbacintamani or Manasollasa 
(first four vimsatis) of Somesvora, Yukti-kalpataru of Bhoja, 
Wltivakyamrta of Somadeva ( 959 AD), Barhaspatyasutra ( ed 
by Dr. F.W. Thomas), the RajanJtikanda of the Krtyakalpataru of 
Laksmldhara ( edited from a single ms by Jagadish Lai Shastri 
at Lahore, 1942 ), Rajanlti-rataakaia of Candesvara, Rajanlti- 
prakasa of Mitramisra, Nltimayukha of Nilakantba, Raja- 
dharmakaustubha of Anantadeva, Budhabbusana of Prince 
Sambhaji (between A D. 1675-1680, ed by Prof. H D. Velankar ) 
Dandamtiof Kesavapandita (edited by V.S Bendrey, Poona, 1943 )’ 
In recent times there is a deluge of works mostly inspired by the 
publication of the Kautiliya dealing with ancient and medieval 
Indian polity in its various branches ' The most important of these 
and a few other works independent of Kautilya are mentioned 
in the note below. 19 


^oldlhaf*^ 


( Continued on next page) 
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It would be Jmppssible to go into all details about Govern- 
ment and Politics within the Bpace at my disposal What is 


( Continued from last page ) 

The reference may be only to a legend. The modern works referred to above 
ares — ‘ Some Aspects of Ancient Indian Polity* (1935) and ' RSjadfaarma ' 
(1941) by Kao Bahadnr K. V Rangaswami Aiyangar ; ' The Nature and 
grounds of political obligation m the Hmdn state ' by J. J. Anjana (1935) : 
' Development of Hindu polity and Political Theories ’ ( Calcutta, 1929) by 
N C. Bandopadhyaya; " Public Administration in Ancient India " (1916) 
by Dr. P. N Bannerjea , * Some Aspects of ancient Hindu Polity ’ (1921) 
by Prof. D K Bhandarkar ; * The theory of Government m Ancient India ’. 
(1927) and ' The State in Ancient India 1 (1928) by Dr Beni Prasad : 
■ Buddhist India 1 (1903) by Rhys Davids , * Hindu Administrative Institu- 
tions ’ ( Madras, 1929 ) and * Mauryan Polity 1 ( Madras, 1932 ) by Prof. V K 
Kamchandra Dikshitar, 'History of Hindu Political Theories’ (2nd ed 
Calcutta, 1927) by U Gboshal; Prof E W. Hopkins’ 'Position of the 
Ruling Caste m Ancient India ’ m Journal of the American Oriental Society, 
vol. vttt, pp 57-372, ‘Hindu Polity’ (1924) by K. P. Jayaswal , 
’Administration and Social Life under the Pallavas’ (1938) by Dr. C 
Mmakshi, 'Studies in Ancient Hindu Polity’ (vol. 1, 1914), "Inter-state 
Relations in Ancient India • ( London, 1920 ), ' Aspects of Ancient Indian 
Polity’ (Oxford, 1921), ‘Studies m Indian History and Culture’ (1925) by 
Dr. Narendranath Law; ' Corporate Life in Ancient India ’ ( Calcutta, 1919 ) 
by Dr. R. C. Majmudar , ' Local Government in Ancient India • (1919) by 
Dr Radhakumnd Mukerjee , ‘ Study in the Economic condition of Ancient 
India’ by Dr Pran Nath, 'Positive Background of Hindu Sociology’ 
(Allahabad. 1914) and 'The Political Institutions and Theories of the 
Hindus’ (1922) by Prof Benoy Kumar Sarkar , ' Sovereignty in Ancient 
Hindu Polity’ by Dr H. N SInha (London, 1938) . 'International Law in 
Ancient India’ by Prof S. V Visvanathan I have to make general 
acknowledgments to these works for much useful information, particularly to 
those of K P. Jayaswal and N N. Law. For a list of Mss. on Polity or its 

sub-topics, vide N N Law’s articles in Modern Review for October 1917 to 

January 1918 and March and June 1918 and for a list of available Mss. and 
printed works on ' Varta ’ { economics ) vide the same writer’s ’ Studies in 
Indian History and Culture ’ pp 384 ff. In my treatment of rojadharma I 
have generally restricted- myself to data derived from Sanskrit works on 
dharmaastra and artha&stra and have rarely ventured into works m Pali- 
Similarly it has to be borne in mind that the works referred to cover a 
period of several centuries and further that In dxa is not one country but a 
continent of which northern India formed one more or less homogeneous 
unit -while the Deccan formed another and South India formed a third unit. 
The "institutions of these, particularly of the last of the three, differ 10 ““ y 
nartienlars from those of the other two But the authentic data furnished by 
South India are later by centuries than those supplied by the north and 
besides are comparatively meagre. Therefore in this work one i s 

confine oneself principally to Sanskrit works composed in North India or 

the Deccan. 
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proposed is to indicate and dilate upon only t he fundamental 
ideas and principles of the several matters falling under raja- 
dharma. Nor is it possible to enter here into formal and lengthy 
refutations of the several views propounded by "Western and 
Indian writers about the formB and functions of Government 
and the state of society in ancient India, Most of the modern 
works referred to in note 19 above are more or less based on the 
same material in Sanskrit and Pali, hut the emotional or subjec- 
tive element is different in each case. Some western writorB 
have without very solid foundations iudulged in a facile and 
sweeping generalization that the great Empires of antiquity 
such as those of the Assyrians, the Babylonians, the Medians 
and Persians and the Indians were main3y tax-gathering insti- 
tutions (vide Sir Henry Maine’s ‘Early History of Institutions’ 
1875, pp. 384 and 390; and Prof. Rangaswami Aiyangar’B 
‘Ancient Indian Polity’ 1935, pp. 5—6 and pp. 66-69 (where 
passages from T.H. Green and others are cited); while some 
Indian writers vehemently assert that the Government in An- 
cient India was always some form of limited monarchy. Both 
characterisations are in my opinion misleading An endeavour 
will be made to present from the original texts as true a picture 
of the polity of ancient and medieval India as it is possible for 
me to do. It will do no good to label the ancient institutions of 
India with concepts and terms current in the West during the last 
one hundred and fifty years or so. Even in the West true democra- 
cies or real democratic governments did not exist and the masses 
in no country had elective popular assemblies or councils before 
the last quarter of the 18th century. Such assemblies do not 
exist even now in several Countries of Europe Even in the 
ancient Greek city states the number of slaves who had no voice 

_f,t gOV ™ ent was B0T6ra l times as large as the free citizens 
and those states were no democracies at all in the strict sense. 19 * 
Indian polity has a recorded history of over two thousand years 
from at least the 4th century B. 0 Its growth was graduS 
its aims and ideals and its main elements have been the same 
throughout the centuries. India need not feel ashamed or fear 

19* Berolshelmer In • the World's Legal Philosophies ' (tr by 
ew York, 1939) p, 63 remarks 'Plato approved of slavery unreservedly 

slave ct '. to Corinfh ll ^ 6 iDd ™ therei n ££ 
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a comparison of its ideals and theories of State with the idealB 
and theories of western countries in ancient and medieval times, 
if western countries could boast of so-called republics and city 
states in ancient Greece and . Rome, India also had several re- 
publics in ancient times _ The ancient -Hindus' made their own 
contributions to political thought, though unfortunately Western 
scholars of the 19th century like Max Muller, Weber and Roth 
were concerned most with the Vedic and allied, literature and 
either did not know or ignored the vast literature on politics 
contained in Sanskrit and Pali works Vide ‘ Some Aspects of 
ancient Hindu Polity ' by Prof D R Bhandarkar (1929) pp 2-3 
for views of Max Muller and otheis and criticism thereof, 
also Dr Beni Prasad’s ‘Theory of Government &c’ p 1, U 
Ghoshal ‘ History of Hindu Political Theories ’ pp 3-4 



CHAPTER II 

SEVEN ANGAS OF RAJYA 

According to almost all of our authorities a state (rdjya) is 
constituted by seven elements 80 viz svamin ( ruler or sovereign), 
amatya ( minister \janapada or ra§tra (the territory of the Stote 
and its people), durga (fortified city or capital), kosa (accumula- 
ted wealth in the ruler’s treasury ), danda ( army ), mttra (friends 
or allies). These seven are called angas or prahrtts The word 
prakrti in works on politics is also used for the constituents of a 
circle of states (of a mandala) Vide Manu VTL 156 and Kau- 
tilya (VL2 ). The word also means ministers as in Sukranitisara 
R 70-73 and ‘subjects’ in Kharavela's Inscription (E. I vol. 20 
p.79 1. 4), Tfarada (praklrnaka 5), Raghuvamsa V131 18. The 
order in which these aTe arranged and their names vary a 
good deal. The quotations given below will indicate how the 
order differs. The sequence is important for the reason that 
some of our authorities expressly state that when calamities be- 
fall or deterioration sets in each of the seven elements, those 
that befall each preceding one are more serious for ’the State 
than those of each succeeding one (Kautilya V1IL 1, Manu IX. 
295). For janapada sometimes the word jana or rastra is used, for 
* danda ’ the word * baia ’ and the word ' pura ’ for * durga The 
Asramavasiparva (58) speaks of eight angas of rdjya. Accord- 
ing to Sumantu quoted by the Sarasvativilasa (p 46 ) damla 
means “punishment bodily or monetary" and ‘army’ is Included 
under ‘kosa’. Sumantu says that th esvUmin has to be preserved 
by himself , the ministers by showing them proper respect, the 
people by keeping them contented, the fortified capital by abun- 
dance of wealth and grain, the kota by proper expenditure, danda 

■ ^ t to vi. i, p 257 , ?art«7itnvt 

*r*ti jn 1 n$<iq) tiro tt I. 353 ; 

5 * us uhsurm ggwut 1 wrrv$mri irro Trros’twt 11 
XX. 284; 1 HI. 33 ; 

1 metres quoted in ur^nfi ^sqr p,45. Vide also 
WlfSsr 69. 64-65, 225, 11 and 239, wmsCIW 233. 12, 1, 16 and 

XV. 1-2 The application of the word to these is lucidly explained by 
AparSrk a (p. 588 )^f-. TO%TOksiifrrra ftSviN UvfS Wt I mn 

wu* w mr wrnnfqmJTCTW, fwtvrrOTgsait 1 

to TO*a T t svi yn^ 1 
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by following one’s dharma, friends by truthfulness. The autho- 
rities are agreed that the ruler is the most important or the first 
of the seven, Eautilya puts the matter very forcibly and realis- 
tically when he states that the briefest exposition of the elements 
of rajya is to say that the king is the State BI . This is really not 
the same doctrine as that emphasized by Louis XTV of France 
when he said * L'Etat c'est mot,'. Eautilya makes his position clear 
(in VHL 1) by saying that it is the king who appoints ministers 
and servants and superintendents, who takes measures of relief 
against calamities befalling the other prakrtis and measures of 
prosperity, that it is he who appoints other ministers when those 
already appointed are under calamities, that if the ruler is pros- 
perous he transmits prosperity to his prakrtis, that the prakrtis 
bear that character which the king has and that hence the ruler 


occupies the position of a permanent, never-exhausted centre of 
power. The Sukranltisara H4 remarks that if the king begins 
to act at his sweet will, it leads to calamities, to loss of ministers 
and of the kingdom The Sukranltisara (L 61-62) compaies 
the seven angas of rajya to the drgans of the body viz , the king 
is the head, the ministers are the eyes, ally the ear, treasury the 
mouth, the army the mind, capital and rastra are hands and feet. 
It is emphasized by Earn. (IV.l— 2) that each of the seven elements 
is complementary to the others, that if the state is defective 
even in one out of the seven elements it does not pull well, 
the) Santiparva it is stated that it is not possible to say 
categorically that any one of the seven excels the others in merit, 
but that at different times a different element assumes importance 
over others, , since that particular element is in the particular 
circumstances capable of accomplishing the purpose in hand 
This shows that Manu and the Mahabharata held that there was 
an organic unity in the several elements of, rajya All must 
work harmoniously towards one ideal or end Manu ( 
296-297) says this by means of a simile ‘Just as among t e 
three staves tied together ( by a rope of cow’s hair ) used by a 
sannyasin no particular staff is superior ( to the others ), so among 

H. i-rnwm nsS*** • '^ vni 2 ’ t Z 
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the seven elements of the state no particular one can be said 
to cxcb! the others, since each of them has a particular excellence 
of its own; a particular element is pre-eminent in Borne 
particular matter and therefore the superiority of one to the 
others when expressed (as e. g. in Mann DL 295) is to he 
confined to that matter alone.* Manu here emphasizes the 
harmonious working or unity of the seven elements though 
they are diverse in their individual characters. The analysis 
of the elements and nature of the State led ancient Indian 
writers to hold that a mere conglomeration of people did not by 
itself constitute a State, but that for a State there must be 
people who live within certain definite geographical limits 
( rastra ), they must be bound by the bond to render allegiance to a 
ruler (svaml), have a certain system of government (amStya), 
must have a regulated economic system, a force for defence and 
international relationships. That is, the most essential 
elements of a state are (1) a sovereign, (2) a system of govern- 
ment, (3) a definite territory and (4) a population of some size. 
These four were known even to the most ancient sufcras. Vide 
Gaut. XL 1 (r5ja), &p. H 6.25.10 (amatya), j£p. JL 10. 25. 11, 
IL 10. 26. 4 (visaya, nagara, grSma), Gaut XL 5-8 (prajS). 

These seven elements will now be dealt with one after 
another. 


It Bhould be noted that neither Kautilya nor 
defines rajya. Etymologically it means the ‘ karma * or ‘ bh&va * 
( activity or state of a king ) *, being derived from ‘ rajan * with 
the affix * ya * ( syafi or * yak \ acc. to Fanini V. 1. 124 and 128 ) 
^us is the etymological meaning. But ‘ rajya ’ fe employed in 
the sense of ‘ kingdom ’ in popular parlance and also' in the 
smrtis and works on polity as in Manu VIL 111, Tfam 
Xm.81-82. But when it is said that ‘ Tajya ’ has seven elements 
toon rajya has a very wide meaning and stands for the king 
the minister, the country and its people and the economic and 
military resources and in such a case it is proper to translate 
the word as the State ’ ( as including both the Government and 
the governed . In some cases * rajya * should be rendered as 
government' which includes only the king and his minist^ 
and eonveys also m modern times the agency or machinerv 

carried out < 1, the State “ formulated, realized or 

' Vlde ManasollSsa H 8, verges 688, 689, 691 The 

,\ 43) mea ns the activity of the 

ruler that would be appropriate to protecting the earth” 
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Medh&tithi on Manu VUI. 1 remarks that rajya meanB 'a 
prosperous people’. In XHL 4 Kautilya states (no hyajano 
janapado rdjyam janapadam tid bhavatili Kautilyah) it as his 
opinion that a territory without any inhabitants cannot become 
a rajya (a kingdom) or a janapada (as one of the seven 
elements). Sahara on Jai. JX 3, 3 has a discourse on the deri- 
vation of r&jya. 


Prof. Bhandarkar in ‘Some Aspeots of Ancient Indian Polity’ 
(pp. 66-89 ), Jayaswal in * Hindu Polity * part Qp 9, Prof. B K 
Sarkar in ‘ Positive Background of Hindu Sociology ’ Book II 
pp 34-39 and others maintain that this ancient analysis of 
rajya into seven elements shows that the idea of the State as 
an organism, that is, the organic theory of the State was known 
to Hindu thinkers and that this doctrine of saplanga rajya *'» 
satisfies the definition of the State given by Bluntsohli and 
others On the other hand Mr Anjarja in chapter IV of his 
‘ Nature and grounds of political obligation in the Hindu state ’ 
after pointing out how there are different versions of the 
organic theory of the Btate denies vehemently that the Hindu 
theory can be called a proper organic theory of the State, 
particularly because the Hindu thinkers did not regard the 
State as a moral organism, because they attached a permanent 
stigma of inferiority to large sections of the community on the 
bare ground of birth and that the Hindu conceptions did not 
harmonize the authority of the State and the liberty of the 
individual. It would be far beyond the scope of the present 
work to enter into any disoussion of thiB problem All that 
may be said is that , Mr Anjaria tilts the balance to the other 
side too much. The faults he points out in the Hindu theory 
and practice beset almost all theories of the State almost in all 
countries. Even in the times of Plato and Aristotle huge popula- 
tions of slaves had no voice in the affairs of the state Up to the 
19th century true democracies never existed even in Europe 


The Euler — The necessity of a ruler is forcibly emphasized 
in several workB The Ait. Br.l 14 says that the gods thought 
they were worsted because they had no king, that therefore they 
elected one by’ consent This shows that military necessities 


21a Korkuuov in.' General Theory of Law (tr by 'W G HaehogB 
New York. 1922) says • BluntecMi ’ assimilates government to the 
” the head of the State, the ministry of the interior to the ears, and that of 
foreign affairs to tlie nose 1 (p* 274). 
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led to kingship. Manu VH. 3 ( =SukranHiBara I 71 ) says ‘ the 
Creator created the king for the protection of all this world 
when everything ran through fear hither and thither, as there 
was then no ruler in the world It goes on to say that the 
Creator proceeded to create Danda ( the power of punishment ) 
for the sake of the king and that if the king docs not sedulously 
employ danda for punishing those that deserve it, the Btrong 
would torment the weak as fish are fried on a pike or as in 
water fish devour each other ( Manu VH 14 and 20, the last also 
showing a variant ' jale ’ for * Sule ’ ). This idea of vitUsyaMjatja 
( the maxim of the larger fish devouring the smaller ones or the 
Btrong despoiling the weak) is frequently dwelt upon by 
Kautilya, tlm Mahabh&rata and other works. It can he traced 
back to the Satapatha-brahmana XL 1. 6. 24 ‘ whenever there is 
draught, then the stronger seizes upon the weaker, for the 
waters are the law which appears to mean that when there is 
no rain, the reign of law comes to an end and matsyanyuva 
' begins to operate. Kautilya says ‘ if danda he not employed, 
it gives rise to the condition .of malsymyaya, since in the 
absence of a chastiser the strong devour the weak ’ and * the 
people overwhelmed by the operation of m&tsyanyaya made 
Manu Yaivasvata their king. ’ ** That in the absence of a king 
( arajaka ) or when there is no fear of punishment, the condi- 
tion of matsyanyaya follows is declared by several works such as 
toe Ramayana 3L chap. 67, Santiparva 15. 30 and 67. 16 
Ksmandaka IL 40„ Matsyapurana 225. 9, Manasolla B a jj. 20 
verse 1295. UumerouB works contain eulogies of danda The 
king fe caUed dandadhara in many works e. g. in Santiparva 67. 16 
and Kant L 1. Gautama XL 28 says that the word danda is 
derived by toe wise from toe root 'dam’ (to control ), that he 
If 8 ^should control ^ meanB °* danda ^°se who observe 
no restraint and (XL 31) that toe instructions of the teacher 
andtoepower of p uni B h I n ent(wi e lded by the king) guard those who 
violate toe rules of varnas and aferamas. The Matsyapurana « 

' * 0 . 13 ; 

i arvotm 67, 3i ; 3^*- -Safe n,..;,. 

- to . . 

tsiSEg^xsssSsxz 



22 


Htstoru of Dftarmaiastra 


[Vol. 


225. 17, Agnipurana 226 . 16 and Santiparva 15 8 state that danda 
Is so called because it suppresses those that are not restrained 
( from the root ‘ dam ’ ) and punishes those that are imprudent 
or ungentlemanlike ( from the root ‘ dand ’ ). Danda is raised to 
the position of a divinity by Manu 14 VlL 25 ( = Visnudharma. 
sutra HI 95 = Matsya 235 8 ), Yaj I 354, Santi 121. 15. Danda 
rules over all people, it protects all of them, danda is awake 
even when ( the guardians of law ) have gone to sleep, the wise 
regard danda as dharma ( Manu YU 18= Santi 15. 2 = Matsya 
225 14-15 ). The whole world is under the heel of danda, for 
it is difficult to find a man who is pure by nature ( Manu 
VIL 22 = Santi 15. 34) The conception of danda is therefore 
this that the State's will and coeroive power keep the indivi- 
dual and nation within the bounds of dharma, punish for 
breaches and effect the good of the whole The gods, danavtu< 
gandharvas, the zaksasas and reptiles— these also tend to 
bring about enjoyment for men because they are pressed down 
by danda (Manu V3L 23) « The Bhagavadglta (X 38) 
identifies danda with the divine Krsna ‘I am danda in the 
hands of those who control others, I am niti ( L e. rajanlti) for 
the conquerors For the detailed effects and long eulogies of 
danda, vide Manu YU 14-31, Matsya 225. 4-17, Kamandaka 
JL 38-44. These eulogies of danda presuppose the theory that 
people obey law and the dictates of the SSstra through the fear 
of force or punishment Danda should be neither too severe nor 
too mild, but should be appropriate to the fault committed 
( Kaut I 4, Kamandaka H 37, Manu YU 16, Santi 15. Iff, 
SSnti 56 21, 103 34 ) Santi 57, 41 advises that one should first 
secure a king, then wife and then wealth, for in the absence of 
the ruler there would be no wife nor private property This 

shows that the institutions of family and private property and 

the protection of the weak are bound up with the existence of a 
ruler Katyayana (in Baja N.F.p.30) says the king is the 
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protector of the helpless, the home of the homeless, the son of the 
soilless and the father of the fatherless 

In order to magnify the importance of the kingly office, 
certain works state that the king has in him parts of the gods. 
For example, Manu 6ays “ the Creator created the king with the 
essential parts taken from India, the Wind god, Yama, tho Sun, 
Agni, Varuna, the Moon and Kubera the lord of wealth and 
therefore he surpasses all keings by his majesty ( VEL 4-5 and 
compare Manu V, 96 ) ; one should not disrespect a hoy-king 
with the thought * he is a human being ( like others )’ for it is a 
great deity that stands (before people) in human form as a king ” 
(Manu V 1L 8 — Santi 68. 40). This conception goes back to Gautama 
XL 32 ( ‘ Therefore a king and a spiritual teacher must not be 
reviled ’ ) and Ap. Dh. S. L 11. 31. 5 ( 1 he Bhall not speak harsh 
or abusive words of the gods or of the king *). Manu YU. 3-4 are 
the same as Sukranltisara L 71-72. The Matsyapurana 226. 1 
states that the king was created by Brahma by taking portions of 
gods for wielding the power of punishment for the protection of 
all beings. Manu ( IX. 303-311 ) puts forward a slightly diluted 
theory, viz. the king should possess the majesty of and imitate 
in his actions the first seven deities enumerated above with the 
Earth as the 8th and Manu sets out what the eight characteristic 
actions are. Matsya 226. 9-12 are the same as Maim IX. 303-306 
The Agnipurana ( 226. 17-20 ) states that as the king exercises 
the functions of nine deities viz. the Sun, the Moon, Vayu Yama 
Varuna, Fite, Kuhera, the Earth and Visnu he has the form of 
these. Vide Sukranltisara L 73-79 fox similar ideas These 
verses do not amount to the express theory of divine origin 
but assimilate by analogy the king’s functions to those of 
certain deities. The Narada-smrti ( praklrnaka section, 
erses -0 31 ) contains several interesting dicta. It says that 

Iff T °Lw k “^ lfc really Indra himself who moves 
about on the earth (v. 20), that a king even when devoid of 

tmahfaes deserves honour from the people, that kings exercise 
the functions of five deities viz. of Agni, Indra, SoL, Yama 
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and Kubera ( w. 26-31 ). The Markand eyapurana ( 27. 21-26 ) 
mentions the same five deities. ‘ The Veda says that when a 
king is chosen it is India himself that is chosen ; one desirous 
of prosperity should honour the king just as one worships 
Indra’ — says Santi 67 4 Santi 69 states that all the gods are 


invisible, but the king is a deity that can be seen. The Vayu- 
purana (57. 72) remarks ts that in all past and future 
manmntaras universal emperors ( cakravarltn ) are born on the 
earth with parts of Visnu. The Matsyapurana ( 226. 1-12 ) 
mixes up the theory of the creation of the king from parts of 
the gods with the lesser idea of his functions being similar to 
those of certain deities The Bhagavata-purana ( IV. 14. 26-27 ) 
states that Visnu, Brahma, Siva, Indra, Vayu, Varuna — these 
and other gods — exist in the body of the king and that the king 
is full of ( the parts of ) all gods. It is to strengthen this con- 
ception that ancient ksatriya dynasties and their panegyrists 
tried to trace for those dynasties descent from the Sun or the 
Moon and in later times from Fire The practice of addressing 
the king as ‘ deva ’ in Sanskrit dramas is due to the same 
tendency of the glorification of the royal office Asoka was 
styled ‘devanam priya’ (beloved of the gods) and Kushana 
emperors like Kaniaka and Huviska styled themselves Devaputra 
( E L vol L pp 371 at pp 381 and 386 ) This phenomenon is 
not confined to India Alexander the Great and Julius Cmsar 


had their descent traced to gods and goddesses Alexander was 
deified during his life-time in 324 B C by the Greek world 
( vide Cambridge Ancient History, vol. VI p 433 ) and Caesar's 
image was carried among those of the immortal gods Kautilya 
(I 13) makes a spy say among panras and janapadas ‘kings 
are (in) the place of (perform the functions of) Indra and 
Yama, since they visibly inflict punishment and bestow favours 
Even divine punishment affects those who despise them ( kings ). 
Therefore kings should not be despised’ Hence it must be 
said that the conception of the divine nature of the kingly 
office' waB well-known in Kautilya’s days and he was not above 
recommending the employment of this conception for safe- 
guarding the king’s position Vide Ramayana, HI 1. 1®" 18 an “ 
VH 76 37-45 and Maikand eyapurana 24 23-28, Visnudhannot- 
tara H 2. 9 for similar ideas The phras e 1 na visnuh prthiylpatih 

57. 72 . compare empvft par* SO about prince CandrSptfa 
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is well-known and may be interpreted in two wayB vis. the 
ruler of the earth is Visnu incarnated as man or no king is not 
Visnu i. e. every king is Visnu. The Paficatantra 1 * (1. 120 p. 19) 
states * Manu has declared that the king is made up ( of parts) of 
all gods The Bajanltiprakasa is careful to point out that the 
idea of the king having in him parts of the deities applied only 
to the maharaja ( the sovereign ruler ), while the idea of a ruler 
doing the functions of five deities applies to vassal kings. 40 
For eulogy of the kingly office, vide Manu VEL 6-17, Santi 
63. 24-30, Santi 68, Elam. L 9-11, Eajanltiprakasa pp. 17-31. 


But it should not be supposed that this glorification of the 
king resulted in the full-fledged theory of the divine right of 
kings or that every king, however bad, was looked upon as a 
divinity or could do what he liked. In the fiist place, the Eaja- 
nitiratnakara ** ( p. 83 ) when speaking of the coronation of a 
prince by his abdicating royal father quotes a verse where the 
people ( prafi ) themselves are called Visnu. In the second place 
the king’s authority over brahmanas was limited ( vide H. Dh- 
vol. XL part 1 pp. 139-140 ). .The Gautama-dharmasutra ( XL 1, 7 
and 8 ) says n ‘ the king rules over all, except over brahmanas; 
all, except brahmanas, should while sitting low on the ground 
wait upon ( worship ) him ( the king ) who occupies a high seat 5 
they ( the brahmanas ) too should honour him From the time 
of the Ait Br. ( 37. 5 ) the harmony between the king and the 
brahmanaB and the king's following the advice of brahmana 8 
had been insisted upon. Vide Ait. Br. 40. 1, Gaut. VUL 1. 
XL 27. Further the Sukranltisara (I 70) states that a king 
who oppresses the subjects and causes loss of dbarma is made 
up of the parts of raksasas . 32 Manu ( YU 111-112 ) states that 
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the king who harasses his subjects loses nis life, family and 
kingdom Moreover stories of kings killed for their tyranny- 
are found in the ancient Literature. For example, Vena, who 
was jealous of the god s, wanted sacrificial offerings to be 
made to himself ( and not to the gods ) and violated dharma, 
was killed by the brahmanas ( Santiparva 59 93-95, Bhagavata- 
purana IV. 14 ) The Anusasanaparva 34 ( 61 32-33 ) solemnly 
sanctions the killing of a king in certain circumstances “ The 
people should gird themselves up and kill a cruel king who does 


not protect his subjects, who extracts taxes and simply robs 
them of their wealth, who gives no lead Such a king is Kal 1 
( evil and strife ) incarnate That king who after declaring * I 
shall protect you ’ does not protect his subjects should be killed 
( by the people ) after forming a confederacy, like a dog that iB 
afflicted with madness Manu ( VEL 27-28 ) states that the 
great principle of dan<ja if properly wielded conduces to the 
advancement of the three pui usarthas, but if a voluptuous, mean 
and unjust king wields it, it recoils on his head and destroys the 
king together With his relations Ham 2. 38 makes it clear that 
danda foolishly wielded might exasperate even hermits The 
Santiparva 92 19 recommends that a king who has false and 
very wicked ministers and who puts down dharma should be 
killed by the people Even as early as the Tai S JL 3 1 it 
appears that kings weie driven away, while the Satapatha 
Brahmana ( XU 9 3. 1 and 3 ) mentions a king Dustarltu 
Paumsayana who had been expelled fiom the kingdom which 
had descended to him through ten ancestors The Sautramani 
isti is prescribed as a rite for a king to regain a kingdom from 
which he had been driven away { vide H Lb vol H p 1227 ) 
Santi 92. 6 and 9, Manu VH. 27 and 34, Yaj I 356 appear to 
justify at least deposing a king, if not tyrannicide Similarly, 
the Sukranltisara (H. 274-275 ) states 35 that a king, though of a 

noble pedigree, should be abandoned, if he violates dharma, if 

he hates good qualities ( in others ), lines of policy an t e & rmy 
and if his conduct would lead to the destruction of the kingdom 
and that the family priest with the consent of the prmcipa 
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officers of state should place on the throne another scion of the 
royal family who is possessed of tho requisite virtues. Narada 
props up the theory of divine right by stating that the king 
secures dominion over (lit. purchases) his subjects by his 
austerities ( performed in former lives ) and therefore the king 
is their lord ( praklrnaka 25 ). Sukranlti I, 20 also brings in 
the doctrine of Karma * the king holds the earth by tho actions 
of his former lives and by his austerities ’ Compare Manu 
VII. 111-112, Santi 78. 36. The Sukr&nltisara ( IV. 7. 332-333 ) 
says that brahman as may even fight and destroy an oppressive 
ksatriya king and would thereby incur no sin. The Ynsastilaka 
( III. p. 431 ) gives examples of kings killed by their subjects, 
one being a Kalinga king who made a barber hi', commander-in- 
chief. In fact in all works on polity wo find comparatively 
little about the king's rights and special privileges, but on the 
other hand the greatest emphasis is laid on tho king’s duties 
and responsibilities. Some works descrihe the king as a servant 
of the people whose wages or remuneration for the protection 
he affords is the taxes he raises. Vide Baud. Dh. S. J. 10 . 1 
Sukranlti 1. 188, N5iada ( praklrnaka 48 ), Santi 71. 10 . 26 It 
may be said heie that the apparently inconsistent dicta about 
the divinity of the king and about his being liable to be deposed 
or even killed for evil deeds are delivered from two different 
standpoints and are addressed to different persons. The writers 
believed in maintaining the status quo about the duties of 
yaraas and afeamas, in the privileges of the respective castes and 
in the progressive deterioration of dharma in the ages to-come 
and wanted a strong king to preserve the social order ; therefore 
the king was raised to divinity and absolute obedience to his 
orders was demanded. This was addressed to the people in 
general^ There was danger however of bad kings and ministers 
oppressing the people by misrule. Hence the king and his 
ministers were threatened with destruction and death These 
dicta were principally meant for the king and his advisers. 


iin the Kautiliya V. 3 W e meet with these words “In 
KaJasuya and other solemn ( or elaborate ) sacrifices the * ram * 
gets three times the salary given to others who are as learned as 
he is ( samanavidyebhyas-trigunav etano raja rajasuyadisu 
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kratusu ). Jayaswal { in * Hindu Polity * part IT, p 136 ) seizes 
upon this passage to show that the king was a salaried person 
like the prime minister or the commander-in-chief’ The words 
‘ in Rajasuya and other kralus ' should have raised doubts in his 
mind about his interpretation, but he entirely missed the 
significance of the passage Kautilya in that passage is not 
referring to the king himself but to his representative or deputy 
when the king is engaged in numerous ceremonial duties during 
sacrifices of long duration like the Asvamedha The Ap 
Srautasutra (XX 3. 1-2), Baudkayana Srauta XV 4, Satyasadha 
Sr. XIV. 1 24-25 state that the ad hi at yu priest was to deputize 
for the king when the latter was engaged in the Asvamedha 37 
( which was spread over a period of about two years ) The 
salary referred to by Kautilya is to be paid to the adhvaryu 
when representing the king Vide H Db vol n p 1232 
for this. In X 3 it is said by Kautiiya that a virtuous 
king on the eve of a battle should urge on his soldiers 
the fact ‘ I am a wage-earner like yourselves, this kingdom 
is to be enjoyed by me along with you You have to 
strike down the enemy pointed out by me ” 18 Here the theory 
of the king being a wage-earner or a servant of the State is em- 
phasized in a striking manner. 

The word ‘rajan’ is derived in the Nirukta (H. 3) from the 
root ‘raj’ to shine, but the Mah&bharata (Santi 59. 125) likes to 
say that the king is styled ’raja’ since he keeps all people 
contented, that is, it derives the word ‘rajan’ from the root 
‘ranj'. Great poets like Kslidssa (Raghu IV. 12) followthe 
MahSbharata in this, as also in deriving the word ‘ksatriya’ 
from ’ keata ’ and the root ‘ trai ’, meaning one who protects from 
wound and injury (Santi 59 126 and Raghu-vamsa 1L 53) Br 
quoted in the R5ja Dh K. (I p 5) appears to derive the word 
both from ‘raj ’ and ‘ ranj ’ (balena caturangena yato ranjayati 
prajsh I dipyamahah sa vapusa tena rajabhidhlyate). 


There are in our authorities germs of several theories about 
the origin of kingship Rg X 173 (which corresponds to 
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Atharvaveda VI. 87 and 88. 1-3) lias boon taken as an election 
hymn by some writers ( o. g Jayaswal in ‘Hindu polity ’ p. 7 ). 
But one is constrained to say that it is probably nothing of the 
kind The only words that may lend some colour to the theory 
of election aTe ‘let all the people desire thee ( as king)’ in Jjtg- 
X 173. 1, but those words may apply os a benediction even in 
the case of one who is already a king. In the Atharvaveda 
TTT 4 3 there” is a reference to the election of a king by the 
people ‘the people (visah) chose thee to govern the kingdom, 
these quarters, the five goddesses { chose thee ) In Atharvavoda 
TTT. 5, 6 and 7 also there is a faint allusion to the election of a 
king by nobles, king-makers, sutas and headmen of villages, by 
the clever makers of chariots and the skilled workers in metals. 
These ‘king-makers’ are called ‘ratnins’ in other Vedic texts 
and the Tai. Br. I. 7.3 states in connection with the twelve 
offerings in the Rajasuya called * rttninam havlmsi ' that the 
‘ ratnins ’ give the ( rastra ) kingdom ( to the king ). Vide H. Dh. 
vol. 31. p. 1215 n 2648 and p. 1216 for the ‘ratnins’. So it appears 
that the conception was that the king got the kingdom from 
nobles, high functionaries and the common people. For the 
coronation bath (and its implications) mentioned in the Ait. 
Br. vide note 105 below. The Ayodhyakanda (chap. 1 and 2) 
describes how Dasaratha when he grew old desired to make his 
eldest son Rama the Crown Prince (yuvarSja), how he called 
together an assembly of vassal kings, citizens and rural inhabi- 
tants andplacedbefore the assembly his idea, how they acclaimed 
loudly the old emperor’s proposal and readily gave their consent. 
This shows that though kingship became hereditary in course of 
time some element of popular approval was sought for. But 
such passages referring to the approval of the people cannot be 
stretched to mean ttiat the king was chosen by a parliament the 
members of which were elected by the people. All that happened 
appears to have been only this that citizens that approved 
assembled spontaneously and expressed their feelings in the 
assembly. In the Ramayana H 67. 2 it is said that when Dasa- 
ratha died sages like Markandeya and Vamadeva declared along 
with the aniStyas in the presence of the family priest (purohita) 
Vasistha that _ as Rama and Laksmana had gone into exile and 
Bharata and Satrughna were in the Kekaya country, some scion 
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of the Iksvaku race should be chosen as king These sages and 
ministers are spoken of as king-makers (‘raja-kartarah’) here 
and in chap. 79 1. In the Adiparva 44. 6 it is stated that all the 
ciuxens of the capital in one voice elected Janamejaya, though 
a boy, as a king on the death of Parlksit and Janamejaya ruled 
with the help of his ministers and purohita There are histo- 
rical examples of the eleotion of kings The ksaliapa Kudrada- 
man was elected king by the people of Surastra (who at one time 
formed a republic, acc to Kautilya XX 1) and he took an oath 
as stated in his Junagadh inscription in the year 72 (150 a d ) 40 
Vide E I Vol. VHT p 36 at p 40 Gopala, the founder of the 
Pala dynasty of Bengal (730-740 A D.), was elected a king 
(E l Vol IV, p. 243 at p 248 and Jayaswal’s 'History of 
India, ’ 150-350 A. D, pp 44-45 ) It appears that it was the 
business of the chief ministers and brahmanas to propose some- 
body as king and such persons were called 'rajakartarab'. In 
Ayodhya 67. 8 they say ‘our country is without a ruler and may 
therefore encounter disastei ’ Arajaka does not necessarily 
mean in Ayodhya 67 anarchy but a condition in which there is 
no king nor ruler. Though this is so, it is not possible to agree 
with Mr. K P. Jayaswal ('Hindu Polity’, parti, pp 97-98, 134, 
173 ) that ‘ arajaka ' was 'an idealistic constitution, that it web 
an extreme democracy almost Toktoian in ideal, that it was 
based on a legal and communal basis, that it was a case of 
extreme individualism in which government itself was regarded 
as an evil’ Ayodhya 67 8-31, Adi 41 27 ff, Santi 67 3 ff, 
Matsyapurana 225. 8-9 are the principal passages on arajaka. 

A perusal of these will convince any one not carried away by 
the over-patriotic desiie to find the latest European thought in 
our ancient books that arajaka was viewed as a state of chaos 
and the negation of any constitution; that when a country was 
without a ruler, no private property in anything existed or was 


respected and people preyed upon each other like fishes (Ayo- 
dhya. 67 31 ) and that no Tolstoian ideals were present before 
the eyes of the writers that drew such a harrowing picture of a 
State without a ruler The famous Chinese traveller Hiouen 
Thsang notices (vide Beal's Buddhist Reoordsofthe Western 
World, 1884, vol I pp 210-216 ) that when Eajyavardhana was 
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treacherously murdered by king Sastaka, the great minister 
Bhandin (who was also a cousin of Harsa) called an assembly 
of ministers and made to the young Harsavardhana a proposal 
to assume the royal authority, which proposal was backed up by 
all the ministers and magistrates, that thereupon Harsa agreed 
to become king after consulting the oracle of Avalokitesvara 
Bodhisattva, After the death of Paramesvaravarman II ( of the 
Pallava dynasty ), when the Pallava kingdom was subject to 
anarchy, the subjects chose a king. For the details of this elec- 
tion, vide the important constitutional document of the Vai- 
kuntha Perumal temple (Dr. C. Minakshi's ' Administration and 
Social life under the Pallavas’, 1938, p. 38). The BajntaranginI 
narrates (V. 461-463) that Yasaskara who was originally a 
poor man was chosen as king by the brahmanas. 


In some other places a theory somewhat like the theory of 
social contract expounded by Rousseau is adumbrated. The 
theory of social contract is presented in modern times under 
two forms. In one there is supposed to be a tacit or explicit 
agreement between the Government and the people. In the 2nd 
form it is supposed that a political society was constituted by a 
compact among individuals (to which the ruler was not a party). 
This theory puts forward the notion that government depended 
on the consent of the people. Kautilya (L 13) refers to the 
legend that Manu Vaivasvata was made a king by the people 
who agreed to assign one-sixth of the grain raised by them as 
the kings share in return for the protection afforded by him 
aut Kautdyaissilentasto whether Manu made any promise 
to the people. Santiparva, chap. 59, states how Vainya, the 

Sd how ; WaS Call i by the g0ds and sages to take oath 

and how he promised them that he would protect the world, and 
would carry out his duties as laid down in the science of govern- 
ment and not act at his sweet wilL« When this theory of an 

rrr 7r n kins who took an oath and the people 
spread among the people, the theory of the divine right of kinL 
if ever seriously held, would recede more and more into the 
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kings and for Buddhist theories of government. It is not possi- 
ble to hold as Jayaswal, U. Ghosal and others do (e. g. ‘Manu 
and Yajnavalkya * H, * Hindu Polity * part H pp 54-57 ) that the 
theory of social contract was the earlier one and that the theory 
of divine right of kings was later on propounded by the Manu- 
smrti to support the brahmana empire of Pusyamitra. Jaya- 
swal is wrong in saying (in ‘Hindu Polity’ part II p. 57) ‘the 
theory of the Manava was never approved or adopted by a single 
subsequent law-book*. It has been shown above that Narada 
and others espoused the same theory. Manu himself eulogises 
the supreme power of danda over the king himself (Manu VH- 
28 ). He makes use of both the theories as occasion demands 


The germ of the theory of Divine Eight of kings probably 
goes back even to the Bgveda. Eg IV. 42 is a hymn of king 
Trasadasyu, son of Furukutsa. Some of the ideas therein are 
startling enough. He says ‘the gods rely on the might of 
Varuna, while I am the lord of the people (verse 1, kralum sacante 
Varumsya deva lajami krsleh etc) ; I am Indraand Varuna, I am 
the wide and the deep Heaven and Earth, I am the son of Aditi 
(verses 3 and 4)*. Here there is an explicit claim by a king 
to be identical with the mightiest and greatest gods of the 
Vedic pantheon. In the Atharvaveda VL 87. 1-2 it is said about 
the Ving ‘May all the people long for you, may not the kingdom 
be lost from your hands, may you stand firm in the world like 
Indraand may you uphold the kingdom’ In the Satapatha 
Brahmana V. 1 5.14 (when describing. the shooting ofarrowB 
in the Vajapeya) it is said ‘the rajanya is most manifestly of 
Prajapati, while being one he rules over many Here the posi- 
tion of the rajanya appears to he, regarded as due to his being 
the representative of Prajapati In the Sat Br V 4 3 4the 
sacrifice! in the Bajasuya is identified with Indra and it is sai 
that that position is due to two causes viz. (1) his being a member 
of the ksatriya order and (2) his participating in a solemn 
sacrifice. But passages like the last and Sat. Br V.l. . 
VI 4 2 V 2 2. 14 should not be relied upon m support of t 
Brim xight of kings (as done by TJ. « £ 
‘Hindu Political Theories pp. 28-29), since every par p 
(whether a brahmana or a ksatriya) in such solemn sacrifices 
Is the Agnistoma and Vajapeya was supposed to possess a 
tial bod^er difcso and Pravargya and was d ^ 

identified withlndra and other gods 

nuotes a long vedic passage (agama) in which it is state 1J » 
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form bv taking from the moon, the eon, India, Viarvu, Vaisrn- 
(Yubara) and Yama respectively majesty, brilliance, 
Sr ^"o« Serality and control” and that tho king 

thus formed asked the gods to give to him Dhwm J gods 
and that then he would protect the people and then the gods 
made Dharma ( i. e. danda ) his friend, 

We may examine the theories of the origin of kingship in 
the Mahabharata. The S&ntiparva deals wife this subject m 
two places, in chap. 59 and 67. In chap. 59 Yudhisthira asks 
the great warrior and statesman Blfisma how the title king 
arose and how one man, who has fundamentally the same 
physical and mental equipment as other men, rules over all 
men. These are not really two questions but only two aspects 
of the same question. Then Bhlsma starts by saying that there 
was originally a state of perfection ( Krlayugo . ) in which there 
was no king, no kingdom, no punishment and no chastiser. 
Gradually moha ( delusion or aberration of mind) spread among 
people and then greed, sexual desire and passions arose and 
the Vedas and dharma perished. The gods did not receive 
offerings and went to Brahma, who composed a vast treatise as 
stated above (p. 4 ) that dealt with the four goals of existence 
for the benefit of the world and that was the cream of learning. 
Then the gods went to Visnu and requested him to appoint ( as 
king) one who deserved to be the best among men. Visnu created 
a son from his mind called Virajas who did not want to be a 
king. Fifth in descent from ViTajas was Vena who destroyed 
dhamaa and so the brahmanas killed him and from his right 
arm they churned Prthu, handsome, well-armed and proficient in 
the Vedas, Vedangas and Dandanlti. Gods and sages asked him 
to follow settled dharma, to control his senses and to take an 
oath (set out above in note 41). He was crowned by the gods 
and sages for the protection of the people. Visnu himself esta- 
blished him saying ‘Oh king, no man will go contrary to your 
order ’ and then Visnu entered the king Prthu (verse 128) and 
it is therefore that this world since then bows to kings as to 
gods. In this account the oath administered to Prthu was so 
administered by the gods and sages and not by the people in the 
mass, nor does Prthu expressly promise anything to the people 
as such. Probably it was thought that the promise to the sages 
was impliedly a promise to the people in general. But the 
account, Buch as it is, rather appears to emphasize the divine 
origin of kingship. 

5 
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Chap 67 contains a much shorter version of the origin of 
kingship, probably because a few chapters before another vers- 
ion has already been given or because it embodies the views of 


some prior work or teacher. It begins by saying that the most 
desirable thing for a State is to crown a king, that in a kingless 
country there is no dharma, no security of life nor of property, 
that therefore the gods appointed kings for protecting people 
Then it proceeds to say that the people assembled and made 
compacts ( samiyan } amongst themselves that whoever would 
commit libel or assault or adultery and break the compacts made 
by the people should be abandoned. All people went to Brahma 
and requested him to appoint a ruler whom they would all honour 
and who would protect them. Brahma appointed Manu for that 
purpose, but Manu did not at first like the idea, saying ‘Govern- 
ment is a very difficult business among men who are always 
deceitful and I am afraid of the sinful acts of men The people 
asked him not to be afraid as the sins committed by men will 
affect the perpetrators (and not Manu) and that the people would 
give him shares of produce (one-tenth of grain, one-fifth of 
cattle, one-fourth of their dharma &c.) Manu then agreed, 
went round the world, terrorizing evil-doers and making them 
conform to dharma This story about 'Manu and the people is 
alluded to by Kautilya (vide p, 31 above). Even here Manu 
promises nothing expressly, while the people agree to pay taxes 
and answer for their own sins. There Is no doubt that some of 
the details in the two chapters are different. In chap 67 there 
is no reference to an original state of perfection nor to a vast 


work nor to any oath; so also in one it is Vainya who becomes 
the first king and in the other it is Manu. But the conception 
in both is mythological and the fundamental fact in both is the 
same God gives a king to the people in both, when they were 
without a king and degeneracy had set in. Though there is no 
offer to give a share in chap 59 yet it is to he inferred from the 
prahjna of Vainya that every subsequent king was deemed to do 
the same It may be said that in chap 67 there is a blending 
of the theory of Divine Eight and of an original compact 
between king and people. In both, however, the emphasis is on 
the theory of the divine origin of kingship Santi 67. 4 states 
‘one desirous of prosperity should honour the king as one 
honours Indra*, while chap. 59. 139 asks ‘what is the cause but 
the divine character (the king possesses) on account °f which 
people remain under his control ’ ? It must be said that in both 
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chapters of the Santiparva there is no proper theory of contract 
between king and people. 


The Naradasmrti as indicated above (pp. 23,27 and note 27 ) 
is a thorough-going advocate of the theory of divine right. It 
says (praklrnaka 20-22 ) ‘ It is India himself who moves about on 
the earth as king ; people can nowhere live after transgressing 
his orders. Since the privilege of protection is his because of 
his supreme power ( majesty ) and on account of the fact that 
he is benign to all creatures, the settled rule is that whatever 
a king does is right. Just as the husband, though weak, must 
be Honoured by the wife, so a ruler though devoid of qualities 
must be honoured by his subjects Verse 25 inculcates the duty 
of obedience to the king. 


According to Mr. J. N. Figgis in his book ‘ The divine right 
of kings' (1934) pp. 5-6, the theory of the Divine Right of kings 
in its completest form involved the following propositions: 
(I) monarchy is a divinely ordained institution ; (II) hereditary 
right is indefeasible i. e. the right acquired by birth and descend- 
ing by the law of primogeniture cannot be forfeited through any 
acts of usurpation, or by any incapacity of the heirs or by any 
act of deposition; (m) kings are accountable to God alone, i. e. 
a limited monarchy is a contradiction in terms; (IV) non- 
resistance and passive obedience are enjoined by God i e in any 
circumstances resistance to the king is a sin and leads to 
amnation and that when the king issues a command directly 
contrary to God’s law, the latter is to be obeyed and also all 
penalties attached to the breach of the king’s law are to be 
patiently borne. This theory was very much to the fore in the 
_ and 17th centuries when in Europe theology and politics 
were in close union. 

tt is to be seen bow far the ancient Hindu theory agreed 
with this full-fledged theory of the divine right kings 
As regards proposition I it has been shown above that the 
Manusmrti, the MaMbhaxata and other works held that the king 
was either God himself, or god’s vicar or vicegerent performing 
^notions dinUar to those of several gods As regards proposf 
11 Sanskrit works recognised hereditary right and 

*** th A y f l0Wed exc «P tion 6 as will be shown 
later on. Our ancient books did not accept the third and the 
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likes, that he has to cany out the dictates of dharma, his 
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power to make new rules is limited and if he does not act up to 
rU , lea he may be de Posed, disobeyed or killed. Vide 

Z ^^ anItl and Anusasanaparva cited above. When 
W^,- V S says that a kin ^ who harasses his kingdom 

loses his life, his family and his kingdom, it is implied that people 
are not bound to suffer silently all the wrongs heaped upon them 
by a had king but that they may turn round and either depose 

(pp - 103 “ 104 > examples ' from 
tne -Buddhist Jatakas where bad kings were killed by the 
people and others were elected in their place There is no doubt 
that obedience to the king is enjoined by Narada and others, 
but it is due to the king only so long as he does not swerve from 
the path of right and virtue. Narada« (praklrnaka verses 12 
ana 32 } says on account of his majesty and sanctity a king 
and brahmana are not to be abused if they do not swerve from 
the right path; one should not treat with contempt or scold the 
king, one should abide by his order, since (the penalty of) death 
may follow from violating it (king’s order )*. Here the duty of 
obedience is not based on the divine origin of kingship, but on 
the practical wordly ground that an offended kiu g may punish 
with death Narada's doctrine does not lead to the requirement 
of absolute submission and non-resistance to a wicked king. 


It is impossible to hold that the theory of divine right was 
put forward as a counterblast to the theory of social contract. 
The theory of divine right would arise very naturally even in 
the oldest days, while the theory of social contract is the produot 
of a more advanced stage of political thought. The theory of 
divine light is not more absurd than the theory of social con- 
tract and was popularly held not only in India, but m many 
Christian countries, relying on passages in the Bible such as 
Daiyel 4 and Romans 13, 1-7. The theory of divine right was 
circumscribed in India by another theory from very ancient times 
The cry of the American colonists against England m the 18th 
century was that taxation and representation went hand m hand ; 
that of the ancient Hindu political and dharmasastra writers was 
that taxation and protection went hand in hand (seen 45). 
Baud. Dh. S. I. 10. 1. says ‘the king being hired for the sixth 
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paH {that he takes as tax) should protect the subjects*. Yaj. I. 
337 states ‘The king shares half of that evil which the sub- 
jects do when not protected by the king, since ho takeB taxes 
(from the people) * and Yaj. I 334 lays down that a king who 
protects according to sastras receives the 6th part of the merit. 
{punya) of the subjects. Santiparva (57. 44-45) states ‘One 
should abandon six persons like a leaking boat in the ocean viz- 
a teaoher who does not explain, a priest who does not study the 
Veda, a king who does not protect &c. 1 Sukranlti 1. 121 affirms 
' the gods destroy a king who does not protect, a brahmana who 
doeB not perform austerities, a wealthy man who makes no gifts.’ 
Vide Vasistha 1. 44-46, Gaut. XI 11, Visnu Dh S. HI. 28, Udyoga- 
parva 132. 12, Santi 67. 27 ( 4th part of punya ), Santi 24. 12 ( 4th 
part), Santi 72. 20, Asramavasi 3.40, Anusasana 61.34 and 36, 
Klim. n. 10 for the idea that the king receives a part (generally 
6th part) of the punya (and also sin) of the people. The king 
had to protect even forest hermits who paid no taxes, as he would 
share in their punya**. Vide Bamayana HI. 6. 14. Kalidasa echoes 
this in the Sakuntala H. 13 Adiparva 213, 9 looks upon the king 
who takes the sixth part as tax and affords no protection as the 
arch-Binner in the world. Santi 71. 29 says that the spiritual merit 
that a king gathers by protection according to the sacred code 
yields rewards for him in heaven for ten thousand years. 

From the preceding pages it is cleaT that the following aTe 
put forward as the grounds on which the obligation to render 
obedience to the ruler is based : (1) the king has divinity in him, 
the great utility of the ruler affording protection as regards 
life, liberty and property, (3) the fear of punishment (Manu VII. 
22), (4) a primeval contract between the ruler and the people, 
(5) the interdependence of the ruler and the people as parts of 
one organism (viz. the State ). Vide Medhatithi on Manu IX 294 
for this last. 

. should be king? There were several views on this 
Point One meaning of the word ‘rajan* is ‘ksatriya*. Manu 
( H. 1 ) states that he will declare rajadharmas and in the very 
next verse he employs the word ' ksatriya’ and remarks that a 
Ksatriya who has undergone the upanayana samskara { or abh^eka 
according to some commentators) should afford protection to all 

his kingdom. Ther efore a ksatriya 1 b the most proper person 

^ ** ' mi flms* wit uffw usm n 
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to be a king Some of the works such as the Rajadbarma-kaus- 
tubha, Rajanltiprakasa, the Nltimayukha, and Par. M. yol L 
pp. 449-451 refer to the discussion in the Furvamlmansa 
works on the topic of the Avesti sacrifice On Jaimini If 3. 3 
Sahara and Kumarila hold an elaborate discussion. The Yedio 
tests say ‘raja rajasjuyena yajeta’ (‘the Rajasuya should be 
performed by a rajan ’ ). Among the numerous constituents 
of that sacrifice there is an iqti called Avesti, with reference 
to which a vedic passage says ' if a brahmana performs avesti t 
he places the ahuh (offermg) for Brhaspati in the middle, 
if a ksatriya performs it the offering to Indra is placed in the 
middle of the offerings &c.’. The puruapaksa (prima facie view) 
is that the word ‘ rajan * applies to any one (whether a brahmana, 
a ksatriya or a vaisya ) who protects the people The siddfidnta 
(the established conclusion) is that in this text the word rajan 
means a ksatriya and that by the other passage about brah- 
manas &o. what is meant is that brahmanas and vaisyas may 
independently perform the Avesti sacrifice, but that only a 
ksatriya can perform the Avesti as part of the Rajasuya rites. 
Sahara makes the interesting remark that in the Andhra country 
the word ‘rajan’ is applied to a man of the ksatriya caste even 
though he does not pursue the occupation of protecting a country 
or a city; while Kumar ll a observes that persons of all the four 
varnas are seen as rulers of kingdoms. 4 * In the literature on 
dhannasSstra the word ‘rajan’ is understood in the sense of ‘one 
who rules over or protects a country ’ (i e the pnrvapaksa view 
in the Pfirvamlmansa ) Tide Medhatithi on Manu YU. 1. 
Apararka* 5 (on Yaj I 366) remarks “ when he who is not a ksatriya 
performs the work of a ksatriya (i e becomes a king) he should 
do all this (that a ksatriya king has to do) since the maxim iB 
‘that by assuming the position or the work of a particular 
person or thing one receives what is due to that other’ and the 
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duty of protecting the subjects arises from the fact of taking 
taxes from them. For everyone when giving wealth does so 
with reference to a purpose related to himself and there is no 
purpose except one’s protection that is intended in rendering 
taxes. Hence it is established that whoever receives taxes must 
secure protection of the subjects". According to Kullukathe 
word ‘rajan’ means ‘any person who is crowned king and pro- 
tects the country and capital’ and is not used in the sense of * a 
person of the ksatriya caste’. The Rajanttiratnakara (p. 2) 
after citing Rulluka and Kamadhenu states that many hold 
that 'rajan’ means ‘ any one who takes upon himself the task of 
protecting the subjects’. The Rajanltiprakasa holds 4 * a long 
discussion (pp. 10-15 ), states that the word * rajan ’ may have 
three meanings viz. any one who protects people, a ksatriya in 
general or a ksatriya who is crowned and ultimately gives it 
as its opinion that the word ‘rajan’ is applied in popular usage 
to any one, whether crowned as king or not, who is the ruler 
of a country. The YaijayantI on Visnu Dh. S. HL 44 explains 
rajfiam’ as ‘ of ksatriyas’ by following the Avesti m&xim. 


Several brahmana families founded kingdoms and empires, 
Fusyamitra, founder 0 f the Sunga empire, was a brahmana 
(Hanvamsa m 2 .35ff, E. L vol. 20 p. 54); the Kanvayanas, 
! ullgaSl wete krahmanas and so were the 
Va^takas the Eadambas (vide Talagunda pillar Inscription 

K 1 YDI - P- 24 > aT *d several others. 
II H- jol- H. pp. 122-123 for texts on the question 
as to when a brahmana should follow the profession of arms. 

anu XDL 100 states that a brahmana who knows the Yeda 
deserves to be made a king, a commander-in-chief, the wielder 
of the power of punishment. Rumania's dictum that persons 

Gon-Llw S Z 6 E !! U t0 b0 TOlers haa been already quoted 
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that tho prohibition applios only to a country whore all the seven 
hiRh functionaries such ns tho chief minister, the commander- 
in-chiof are of tho siidra caste; comparo Ap. Dh. S 1 11. 32. 18. 
Manus dictum related to a time when thoro v, as hardly 
any sudra king. But tho logic of facts was too much for 
Modli&tithi who had to twist tho plain words of Menu Medhatithi 
on Matm VUI 1 romarks that * persons of othor varnas who 
subsist by tho mode proscribed for ksatriyas have power over 
tho kingdom and have to protect tho pooplo Sintiparva 
romarks. that whoever protects pooplo from tho hordes of dasyus 
and wields tho power of punishment according to smrti rules 
must bo considered as king. Tho Harivamsa (HI 3. 6 
' aksatriyfisca rfijSno vipriih sudropajtvinah ’) and some of the 
Pur&nas in dopicting tho awful dogoneracy of tho Kali age in a 
prophetic strain slato that tho kings in tho Kali ago will bo 
mostly sfulrns and that sudra kings will celebrate Asvamedha 
sacrifices Vide, for example, Matsya 144 40 and 43 and Linga- 
purana 40. 7 and 42. Hiouon Tlisang notices that in the first 
half of tho 7th contury A. D Sind was under a siidra king 
( Beal's B R W. W. vol U p 272 ) 


It was almost a universal rule that a male alone was to be 
tho ruler. Thoro appear to liavo been stray exceptions. The 
Santiparva ( 33.43-4G ) enjoins ,s upon a conqueror the duty to 
place on tho throne of a conquered country the brother, son or 
grandson of tho vanquished king and if no prince be available, 
then to crown even the daughter of the late king The Raja- 
taranginl ( V 249 and VI 332 ) describes at great length the 
regime of the notorious queons Sugandha ( 904-90G A. D ) and 
Didda ( 980-81 A D ) of Kashmn la India for many centuries 
there has been no Salic Law expressly declaring that daughters 
cannot inherit land, though on account of the general position 
of w'omen, the requirements of disturbed times and military 
necessity women did not generally assume the role of sovereigns. 
In a copper-plate grant from Ganjam ( of about the 13th century ) 
it is stated that when a certain king named Subhakara died his 
quoen ascended tho throne and aftor her her daughter Dandl- 

mahadevl, who is styled * parama-bhattarika-mahaTajadhiraja- 

paramesvarl ’ ruled tho earth for a long time (El vol VI p 133 
at p. 138 ). Whether the grandiloquent titles were deserved by 
the queen or were only the exaggerated effusions of a courtier. 
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it is cleaT that the widow and daughter of the last male ruler 
succeeded to the throne. The Kaghuvamsa ( XIX, 55, 57 ) states 
that the widowed queen of king Agnivarna sat on the throne 
and carried on the government with the help of hereditary 
ministers. 


Apart from conquest and election in rare cases, monarchy was 
hereditary and generally descended by primogeniture. The passage 
from the Satapatha Brahmana (XU 9.3, 1 and 3) mentioning the 
descent of kingship for ten generations in succession has already 
been referred to (p 26) Though succession was hereditary 
it was the general rule that the eldest son ascended the thione 
when the reigning monarch died or abdicated. The rights of the 
eldest son or daughter as against the younger son or daughter 
were very jealously guarded in the vedic age. It has already 
been shown how marrying before one’s elder brother or sister 


was condemned in the vedic age and also in the times of the 
sxnrtis ( H. Dh. II. pp. 546-549 ). Even the Rgveda several 
times Tef ers to juaisthya ( rights of seniority ) of Indra ( Rg. 15.6, 
III 50 3 ). The Tai S. IL 2.11.5 states that the gods agreed to 
treat Indra as the ‘ jyestha ’ ( the eldest ) and Tai. S. H 4 * 5. 2. 7 
refers to the ancient practice of giving all wealth ( of the father ) 
to the eldest son. The Ait. Br. 19.4 narrates the story that the 
gods did not accept Indra’s position as the eldest and most 
exalted among them and that Indra then induced Brhaspati to 
perform the Dvadasaha sacrifice for him, whereby he secured 
that position. The Nirukta H. 10 sets out the interesting story 
that Devapi and Santanu were two brothers, scions of the Kuru 
family, of whom Devapi was the eldest, but Santanu tbe younger 
one got himself crowned king and so Devapi practised austeri- 
ties. The result was that there was a drought in Santanu’s 
kingdom for 12 years. The brabmanas said to him * You are 
guilty of having violated dharma in that passing over the eldest 
brother you got yourself crowed Therefore God does not send 
down ram Then Santanu desired to give the kingdom to Devapi 

who however said that he would he his purohita and make him 

perform a sacrifice. The Rgveda hymn X 98 was then composed 

ZfZYTt 0t l nnSinS d0Wn rain ' ™ s story shows how long 
re Yaska the popular belief was that it was a great sin to 
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18-13) cites this text and says that it is a mere anuvuda and not a vtdh. 
Sires it as its own new that sons equally share the paternal wealth. 
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pass over an elder brother in marriage and other matters and 
doing so brought down the seiious displeasuie of the gods. Vide 
Brhad-devaQ VII. 156-157 and VIH. 1-9 for the same story in 
a little greater detail, viz that Devapi suffeied from a skin 
disease, that when Devapi said to the subjects that he did not 
deserve the kingdom and that Santanu should be their king, the 
subjects crowned Santanu as king When Yayati desired to 
pass over his elder sons Yadu and otheis because they disobeyed 
him and wanted to make the younger Puru his successor the 
brahmanas and citizens protested 1 How can the younger son 
secure the kingdom passing over the elder one 50 ’? Aijuna 
upbraids Bhimasena who got enraged against Yudhisthira 
* who would act against one's eldest brother that follows the path 
of dharma?’ (Sabha 68 8). In the Ramayana 51 Dasaratha 
addresses Rama ( H. 3 40 ) ' you are born of my eldest queen, 
who is of the same class as myself ( i e of ksatriya blood)’ and 
Vasistha" says to Rama 1 Among all Iksvakus the eldest son 
becomes the king"; a younger brother is not crowned king 
when the elder exists’ (H 110 36). The Ayodhyakanda in 
several places ( 8.23-24, 101.2 ) reiterates the idea that all the 
bobs of a king do not succeed but only the eldest, although 
the other sons may be equally fit and endowed with qualities. 
Kautilya (I 17 ) 32 states that people esteem rulership going 
to the eldest except in the case of some calamity. Manu 
IX. 106 says that by the very birth of the eldest son, a man 
becomes free from the debt he owes to his pitrs and there- 
fore the eldest deserves to get everything from the father. The 
Rajadharma-k. (pp. 234-235) after quoting the Kalikapurana 
and the Ramayana lays down the following propositions: (1) the 
aurasa son of a king alone succeeds in preference to the eleven 
kinds of secondary sons (whether he is junior or senior in age); 
(2) if the son of a junior queen ( of the same caste ) is senior by 
birth, he succeeds in preference to the son of the senior queen, 
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who (son) is younger in age; (3) if two sons are born to two 
queens at the same moment, the son of the Bomor queen 
preferred ; (4) if twins are horn to the senior queen, the son who 
is born fust is to be preferred. 

If the eldest son suffers from a physical or mental defect, 
(such as blindness or lunacy) ho is to be passed over and his 
younger brother becomes king (vide ManuIX. 201 for grounds 
rf exclusion from inheritance). Adiparva 5 * 109. 25 states that 
Dhrtarastra because he was blind did not succeed to the kingdom. 
Vide also Udyoga 147. 39. The Sukranltisara (I 343-344) 
states that if the eldest prince suffers from deafness, dumbness, 
blindness, leprosy or impotence he is unfit to role and that in 
such a case hib younger brother or son should succeed. The 
Sukranltisara further points out that by dividing a kingdom 
among the several princes no benefit results, but on the contrary 
the small parts would fall an easy prey to enemies; therefore 
when the eldest alone succeeds he should make his younger 
brothers provincial governors or superintendents over the trea- 
sury, horses &c. (I 346-348). The Bajadharmakaustubha lays 
down a few additional propositions: (1) even if the eldest does 
not succeed owing to some mental or physical defect, his son’s 
right will remain intact and R. D K. quotes the words of the 
fisherman chief to Bhlsma in Adi 100. 92. !S The Balambhatti 
on Yaj. 1. 309 and RsjanltiprakSsa p 40 say the same. Another 
example is that of Ansuman who became king when his father 
AsamaSja was exiled from the state by Sagara for his misdeeds. 
(3) When a younger son is crowned king because the eldest is 
disqualified, then after the former's death bis son succeeds and 
not the son of the disqualified eldest son who is born after the 
coronation of the younger (e g. Yudhisthira deserved the 
kingdom on Pandu’s death and not Duryodhana). The htitiva- 
kyamrta ( sec. 24 p. 249 ) lays down the order of succession in 
the case of kings as follows: the son, full brother, half-brother, 
uncle, a male of the same family, daughter’s son, a stranger 
(who is either elected or who takes up the kingdom s *). 
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Sometimes a king selected a younger son to succeed him. 
There are famous historical examples. The great Gupta Emperor 
Samudragupta though a younger son was nominated by his 
father Chandragupta I to succeed and by his brilliant and most 
successful career Samudragupta more than justified the choice. 
Vide the Allahabad Pillar Inscription verse 4 ( Gupta Inscrip- 
tions p 6 ) Similarly Chandragupta H, though younger, was 
nominated by his father Samudragupta to succeed himself. 
Yayati selected his youngest son Puru because he was devoted 
and obedient and the eldest and other sons disobeyed him Vide 
Adiparva chap 75 ff and above p 42 . The principle of 
hereditary succession was so strong that even a boy king was 
placed on the throne. Vide Raghu XVIII 39. 

In almost all works on rajasastia there is a disquisition on 
the qualities that a good king should possess Vide Kaut VI 1, 
Manu VII 32-44, Yaj J. 309-311 and 334, Sankha-Likhita 
quoted in R. D. K III p 14 and Rajaniti-prakfisa p 116, 
Santi 57 12 if. and 70, Efim J. 21-22, IV 6-24, XV 31, Mfina- 
sollasa H. 1 1-9 (p. 29 ), Sukra I 73-86, Vismidhaimottara II 3 
Only one or two passages can be set out here Yaj (I 309-311 
and 334) states ‘a king should have great energy, should be 
generous, mindful of past ( good or bad ) turns done by otliersi 
dependent on those who are advanced ( m austerities, knowledge 
and experience), possessed of a disciplined mind, endowed with 
an even temper (in good or bad luck), born of a noble family 
(on both sides), truthful, pure (in body and mind), prompt in 
action, of strong memory, not mean-minded, not harsh ( in words 
or acts), observant of the rules of dharma (as to varnas and 
asramas), free from vices, talented, brave/ clever in concealing 
secrets (or acc. to Bbaruchi and Apararka ‘ clever in scenting 
the secrets of his enemies’), guarding the weak points of his 
state, well-taught as regards logic, the science of S° v ® r ”“ 
ment, the science of wealth and the three vedas He should be 
forbearing towards brShmanas, straightforward towards ins 
friends, wrathful towards his enemies, and should he (kind) like 
a father towards his servants and subjects’. Manu VH 32 is 
very similar to Yaj I 334 The Mit says that the qualities 
specified in Yaj J. 309-311 are antarahga ( inward or more essen- 
tial). The 2nd quality ‘ sthula-laksa ’ occurs also in the inscrip- 
tion of Rudradaman (E. I vol. VUL at p 44) From I 312 YfiJ, 
states the bahiranga qualities viz selection of ministers, purohita 
and sacrificial priests, gifts to worthy brahmanas, protection « . 
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Kautilya VI. 1 contains several lists of the king’s qualities from 
several points of view. First, there is a list of qualities that 
make the king win the heart of the people ( or make him approa- 
chable } viz. being of a noble family, godly, spirited, consulting 
the aged, virtuous, truthful, not failing in his promises, gTateful, 
taking broad views (not pusillanimous), highly enthusiastic, 
not given to procrastination, powerful enough to control his 
feudatories, firm in mind, having a council of ministers of no 
mean calibre, desirous of self-discipline These are called ‘ abhi- 
gamika-gunas’ which word occurs in the Palitana plates of 
Dharasena H ( of Yalabhi) in E.I vol. XI p 83 and in the Maliya 
plate of the same king (Gupta Ins. pp.164, 1G9 ). The Dasakumara- 
carita VUI appears to make a pointed reference to this list 
when it makes a character say that the king (there referred to ) 
has in him all the qualities beginning from good family (sarvai. 
vatma-sampad-abhijanat-prabhrti &c.) Then the intellectual 
qualities he should possess are: desire to learn, study, under- 
standing of what is studied and retaining it, reflection, discus- 
sion and devotion to the principles accepted after discussion. 
Almost the same qualities of the intellect ( din ) are mentioned by 
Kam. IV . 22. The word ‘ sakyasamanta ' ( in Kaut. VI 1 ) occurs 
also in Agnipurana 239. 4. The qualities that are the different 
aspects of his enthusiasm ( or energy ) are : valour, non-endurance 
(of the might of others), quickness (of action) and assiduity. The 
same occut in Kam. IV. 23. Then follows a long list of quali- 
ties that go to make up the personal endowment of the king 
(atma-sampat). Gaut. (XI 2, 4-6) requires that the king should 
do what is right (acc. to sastras) and speak (or decide) rightly, 
should he pure (at heart and externally), should control his 
senses, be possessed of qualified servants and endowed with 
knowledge of the meanB of policy, should he even-handed towards 
all his subjects and look after their welfare. The long list of 
Sanfcha-Iikhita agrees more or less with those of Kautilya and 
Ysj. Santiparva 70 states that the king should possess 36 quali- 
ties, viz. he should not speak bitterly, he should be godly, not 
wicked, not haughty, of agreeable address &o. Kam. I 21-22 
mentions 19 qualities that lead to. the well-equipped personality 
of the king {atma-sampat), viz. study of Sastra (Dandanlti), 
intellect, serenity, cleverness, boldness, power of comprehension.’ 
energy, eloquence, firmness, capacity to endure the worries of 
adversities, majesty, purity, kindness, liberality, truthfulness, 
patefulness, noble family, character, self-restraint. Then Kam . 
in 15-19 sets out the qualities called atma-sampat , which 
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generally agree with Eautilya's enumeration ( in VI 1 ). Ace 
to Earn. IV 24 liberality, truthfulness and valour aTe the three 
greatest qualities in a king, who, when endowed with these, 
acquires all other qualities The Manasollasa (HI 2-7) first 
enumerates 44 qualities such as truthfulness, spiritedness (which 
agree more or less with Eautilya’s enumeration ) and then states 
that the five most essential qualities in a king are truthfulness, 
valour, forbearance, liberality and capacity to appreciate the 
worth of others. The Agnipurana (239. 2-5) enumerates 21 
qualities such as noble family, character &c In the Parasurama- 
pratapa 96 qualities are enumerated in the Rajavallabhakanda 
(Ms 239 of Visramabag collection II, folio 21b). The Sabhaparva 
5 107-109 and Ramayana II. 100 65-67 require the king to avoid 
14 faults viz. atheism, falsehood, hot temper, carelessness, pro- 
crastination, not seeing the wise, laziness, addiction to five 
pleasures of sense, considering state matters alone (without 
mantnns), taking counsel with those who do not know politics, 
not starting to do what is decided upon, not guarding secret 
royal policy, not practising auspicious acts, taking up under- 
takings on all sides at one and the same time. Vanaparva 251. 
5 says that subjects do not like a king who is very timid, very 
weak, procrastinating, careless and immersed in pleasures on 
account of vices. Sabha 5 125 states that Bleep (by day ), lazi- 
ness, timidity, hot temper, softness and dilatoriness aTe six 
calamities in a king 

The works on dharmasastra and aTthasSstra devote a good 
deal of space to the education of the king and to his moral dis-' 
cipline. Gaut XL 3 requires that the king should have received 
instruction in Trayl ( the three Vedas ) and Anvlksiki This last 
has been differently interpreted by different writers. Kaut 12 
says that Anvlksiki comprehends Sankhya, 57 Yoga and Loka- 


57. unsv voir wrqwsfiRPtfr i .. vmv g jmm 

rata: i wmv: wtompur sat » aw 

__ j 2 This last verse occurs in aurVTVsOTTCV on 1 1 *• w , 

the 4th pada is Some read StWVfeWfT ( J oll y s e 

svmrv) bat anvaiW5fr seems to be more grammatical and to be the reading 
o^most classical works The .Trivandrum ed reads 
ia his Mahabhasya has a sentence vio.en Wt <**'«*? 
expounds the Lokayata system), vol in p 325 on Pamm VII 3 ASU* 
on Lokayata came to be identified with atheistic views that denied 
existence of a soul or the next world Sankara on Vedantasutra II 2 1 an 
( Continued on the next page) 
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yata and that it examines the relative strength of the three 
other mdyan with reasons, and thereby benefits the world, steadies 
the mind in calamities and prosperity and imparts excellence in 
intellect, speech and actions. It is always the torch of ( sheds 
light on) all vidyas, it is the means of ( inducing to go in for ) 
all undertakings, it is the source of all dharmas. Kautilya 
derives the name from the root ‘ Iks ' with * anu ’ and he takes it 
to mean the science of ratiocination. It is somewhat strange that 
Lokayata is included in Anvlksikt, one of the subjects of study 
for the prince. But it appears from the remarks he makes that 
Eaut. uses it only in the sense of logic based on premises derived 
from ordinary experience (loka) though in later literature 
Lokayata came to mean ‘ nastika’ ( atheist, materialist ).Acc . 58 


(Continued ft am last page) 

III. 3 S3 and 54 states that the Laukayatikas held the view that conscious- 
ness is a quality of the body (and there is no soul over and above the body ), 
The Tantravartika runs them down as fools and apes (on Jaimini 1. 3. 3). 
In the Ramayana Rama asks Bharata not to resort to Lokayalika brahroanas, 
who. though childish, look upon themselves as learned and who relying on 
the knowledge acquired by Snvlksiki speak nonsense in spite of the fact that 
there are principal Dharmasastras ( that point out the sensible path ). 
gwiTvf taiK wtS PnNro fivfi i amdgsisr mwi: mSmmrifi*: it uwmSj 
iwtmprgiyn; i 3Twfun=?rns5HT mm ffirS fin aurivvpjTw* 

100 38-39. TheKamasutra(I 2 30 ) says that the Lankayatikas hold that 
a karsapanaf CO pp er coin) w bicb one is certain of is better than a niska 
UgbMcoin) which is doubtful. * 

I wp I 2. 30 Rajasekhara in his Kavyamimansa p 37 
Gaekwad's O. senes, cd of 1934 ) refers to the opinion of the Laukayatika 
logicians that the consciousness in human beings arises from the bhftas 
( elements ) jnst as the power of intoxication ( ,n wine ) is due to the mixture 
of several ingredients (none of which may by itself be intoxicating). The 
ESS"*? P - 7 f remark8 " the Lok5 y atlka view leads to the effectuation 
the beta ‘ kl “I !S able *° U P root tbe thor »s of the country by 

ff™3*mnrifi , mmr p . 76 , vide j. R . A s _ for 1917 $ 

n. 2. article on BWTOr in J A O. S. 1930 p. 132 ff., H. Dh. vol II p. 359 n • 
Histonca 1 Notices of the Lokayatas ’ in the Sliver Jubilee vol. of the B. o' 
•K. Institute. Poona pp 386-397, ' 

taffierr I ftro on iff. I. 306 ! 

I- 153, an^if^T 

MWnfr * W ao °- t0 VTWtffiV. 1. 109. 
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to the Amarakosa, Visvarupa on Yaj L 306, Haradatta on 
Gant. (XL 3), Apararka and several others Anvlksikl means 
‘ Logic Acc. to Kam. IL 7 and 11, the Mit on Yaj L 311, 
Sukranlti L 158 it means ‘ Atmavidya ’ (Metaphysics), while 
Sukxanlti 1. 153 and Bajanlti-prakasa p 118 combine the two by 
saying that it is logic that leads on to or is useful for acquiring 
knowledge of the Self. The Nltimayukha (p. 34) includes logic 
and Vedanta in Anvlksikl and Mimansa and smrtis under 
Trayl The Barhaspatyasutra ( IL 5-6 ) advises the king to follow 
the Laukayatika doctrines at the time of securing artha (wealth ) 
and the Kapalika-sastra in achieving his sexual and similar 
desires ** 

Great divergence of views prevailed as to the vidyas that 
were essential for the education of the king According to the 
Manusmrti VJl 43, Santi 59 33, Kaut L 3, Yaj 1 311, Kam TL 3, 
Sukranlti L 152, Agni 238 8, the subjects for the king’s education 
are four viz, Anvlksikl, Trayl, Varta and Dandanlti. Kaut 
notes that the school of the MSnavas held the view that the 
vidyas were three and regarded Anvlksikl as a special branch of 
Trayl ; that the Barhaspatya school was of opinion that they 
were only two, Varta and Dandanlti, since Trayl only acted as 
a screen ( to obscure the intellect ) of one ( the king ) who 
wants to know the ways of the world ; and the Ausanasas regard- 
ed Dandanlti as the only vidya for a king, since according to 
them, the efforts to learn all vidyas are tied down to it ( i e are 
ultimately intended to lead on to the mastery of Dandanlti ) Jt 
will be seen how the Ausanasas and Barhaspatyas had an 
entirely secular view in the science of government and divorced 
it from the study of sacred books and metaphysics in the case 
of the king The Dasakumaracanta Vlii ( that displays a 
deep study of Kautilya) says that the vidyas for the king are four 

( catasro raiavidySs-traylvartSnviksikldandanltih ) The Barhas- 

patyasutrs I 3 ( Dandanltireva vidya ) holds that Dandanlti is 
the only (essential) vidya for the king Kautilya further 
explains that dharma and its opposite are learnt from the three 
Vedas, viz Samaveda, Bgveda and Yajurveda, that toe 
Atharvaveda and Itihasaveda (i e Itihasa and Purana ) are the 
other Vedas and that the six Angasulso ( viz. phonetics, «tua \ , 
grammar, etymology, metrics and as tronomy) are compreheno- 

59. *rrur siramwwsufiTS ' urwira® 5 ** ,nTOW * t 1 

vriwcvsv n, 5-6 
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ea in the word * Trayi' 0 Sukrontti 1. 155 nays that the 14 vidyfis 
( enumerated in Ysj. I 3 ) ore comprehended m Trayi. Gaut. XL 
19 expressly says that in doing his duty of making the Peopl 
observe the roles of the sacred codes the king would have to 
rely on the Veda, DharmasSstras, the Angas, Upavedas and 
Putana. In the EamSyana, Rama and his brothers are often 

spoken of as proficient in the Vedas, Vedahgas, » Dlianurveda, 

Gsndharvaveda, RajavidyS &c. (118.24 and 26, II. 1.20, D. . 
34-35, V. 35. 13-14 ). In the VanapaTva 277. 4 it is said that the 
princes were proficient in the Vedas with their secret doctrine 
and in Dhanurveda. In the Adiparva 221. 72-74 Abhimanyu is 
said to have learned from Arjuna before he became 16 the 
Dhanurveda in four sections, the knowledge of nsbas, and the 
theory and practice of these. Vide also Anus&sana 104. 146-147. 
Kharavela in his Hathigumphs Inscription ( E. I. vol. XX. p. 79 
11. 2 and 5 ) state that he learnt Lekha ( official correspondence }, 
Eupa ( currency ), Ganana ( Accountancy ) and the admini- 
stration of justice, when he was the crown prince and also 
Gandharvaveda ( music ). In the Junagadh Inscription of 
Rudradaman (E.l vol. VEI at page 44) the Mah&ksatrapa is 
said to have attained great fame by his deep study, retention, 
and actual practico of grammar, artha ( either lexicography or 
politics ), music, logic and other vidyas and to have been a fine 
rider of horses, elephants, chariots and a great adept in wielding 
the sword and shield and in wrestling* 1 . The personal attain- 
ments of Samudragupta ( in Gupta Inscriptions No. 1 pp. 12, 
15-16 ) show how thorough the education of at least some princes 
was or at least what the ideal about their education was. Vide 
H. Dh. vol. H. p. 364 for tho education of princes and Dr. Beni 


so. tnrfsptf i snjfwSi vrafvnr, i mrtwlt 1 smnf- 

awrarfr 1 3 ?uv^ravrci^T w v^is i flwr srevt «vrerr>r mvw svtiihr- 
fwfS WTfiR i anfelff X. 2 and 3. In the Raghuvamisa XVIII. SO Kalidasa 
speaks ot only three princely vidyas and Mallinatba quotes the very words of 
nstejv cited here and also Kam, II srtff VHT feur nfirfirt: • 

IS w*mfH nmnwefi mn it. It should be noted that the Samaveda 
Is here mentioned first Probably Kantllya was a student of that Veda. In 
the Brahmanas and Upanlsads Rgveda comes first to the enumeration, Its- 
hasa and Parana are called the fifth Veda in Chandogya VII. 1 . 2 . Compare 
Aguipurana 238, 9 for words similar to vrrtfwT u t - 'Vi q; etc. 

argtfNrt 

wfirawT fflW'Smwqfwvp fKg ig i g ...... ( broken ) Vgg m&gSTSiVt &a 

E.I. Toi vnip.44 1 , 13. 
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Prasad’s ‘ Theory of Government in Ancient India ' p. 218 for 
an ideal course of education for a prince quoted. from the 
Buddhist work, Sutralanksra of Asvaghosa. The Hltiv8ky&mrta ,t 
adds a long list of the accomplishments which a prince should 
possess viz. all scripts, valuing of jewels, knowledge of arms 
&c. On reading the ideal courses prescribed for the education 
of the prince by ancient Indian writers one cannot help feeling 
that they were probably actuated by the same sentiments that 
am attributed to Socrates by Plato in his ‘Republic’ (tr. by 
Jowett, ecL of 1875, vol. HI. p. 357 ) viz. * Until philosophers are 
kings or the kings and princes of this world have the spirit and 
power of philosophy and political greatness and wisdom meet 
in one and these commoner natures who follow either to the exclu- 
sion of the other are compelled to stand aside, cities will never 
cease from ill-no, nor the human race as I believe-and then only 
will our State have a possibility of light and behold the light of 
day &c ’ The Agnipurfina (225. 1-4) prescribes that the prince 
should be taught dharmas&stra, kamasactra, arthasEstra, science 
of archery ( dhanurveda ), the various arts and crafts by 
trusted teachers, that he should not be allowed to be associated 
with those who are angry with the king or disrespected by him 
or who are greedy and that if it is impossible to impart good 
qualities to him he should be confined, surrounded by pleasures. 
The princes were sometimes educated in their own capital or 
in a nearby college. Vide H. Dh. vol. JL p 364. Sometimes, it 
appears, princes went to such famous seats of learning as 
Taksaaila ( vide J&takas ed. by Fausboll II. 87, 278, 319, 323, 400, 
TTT 158, 168, 415, 463) The subjects of study there were the three 
vedas and 18 silpSni or vidyas ( Jatakas, vol. IL 87, HL 115 ). 
Kautilya (14) explains that VfirtS is constituted by agricul- 
ture, the rearing of cattle and trade ; it benefits ( the State ) by 
bringing in grain, cattle, gold, baser metals, and free labour ; by 
means of VfirtS the king secures treasury and army whereby he 
brings under control his own side and the enemy. In the 
Sabhiparva 6 * 5.79 and Ayodhyaksnda 100 47 it is declared 


62. i jwrrenqritfrrwp ft Tuxa*: nvfa 

'uwjfhnvi ** 1 p- 161. 

63 rnmvt wT«raumr sfctfrv n urn ^ 

150 30,ni!rfesTWv®hRW=vit up < 68. 35 ; «n* 

I 5TTU*. 263. 3, ^L*****. ^ ‘ 

rm yivifuvs smrro: <sr i p. 
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that when the world relies on varta it easily prospers. The 
Santi-parva ( 263. 3 ) gives the warning that this world would 
cease to exist if vSrta was givon up, that this world is rooted 
in vSrta and is sustained by the three vedas ( 68. 35 ). The 
Vanaparva ( 150. 30 ) states that the wholo world is sustained 
by varta i.e. by merchandise, mines, trade, agriculture and 
tending cows, she-goats and ewes. Tire Nitivaky&mrta { p. 93 ) 
after defining varta os above emphasizes that the king secures 
the abundance of everything when varta is prosperous and that 
the man who has his own agriculture, milch-cattle, plot for 
growing vegetables and a well in his own house has indeed all 
the pleasures of this world. These quotations indicate what 
importance was attached to agriculture and the economic 
structure of society. The result is that in the ArthasSBtra 
economic matters occupy a very large space. 


Kautilva ( J. 5 ) starts by saying that the three vidyas 
( except dandanlti) in the case of the prince depend upon danda, 
that danda in its turn is based upon discipline, which is of two 
kinds, natural and induced ( or acquired ). VidyaB produce 
discipline ( of the 2nd kind ) rn him who possesses the qualities 
of intellect specified above. Then he goes on to say that the 
prince should learn the alphabet and arithmetic after his caula 
is performed ( in the 3rd year or later ) and after upamyam he 
should learn the three vedas and anvlksikt from the iistas 
(those learned in the yeda), varta from the heads or superin- 
tendents (of the various departments thereof) and dandanlti 
rom expounders ( of the vidya ) and from practical politicians. 
Vide Mann V3I 43 ( =Matsya 215. 54 and Agni 225. 21-22 ) for 
directions as to from whom the prince was to learn the four 
vidyas Kautilya prescribes that- the prince should study 
these up to the 16th year, should then marry and that in order to 
foster the growth of the discipline of the intellect he should 
always associate with those who are advanced in the vidyas 

2* W . f after Ms 16tt ye") and- that the king 
shoidd spend the first part of the day in practising the riding of 
elephants horses chariots and in the science of arms and the 
Impart rftta day ta listening to ItihSsa which comprises 
^ ory> Panegyrics, dharmasSstra and artha- 

devoted to T- - Se v- ell60t iG thnH aWWbed *nd who is 
alT w!?i s P r P T 1Dg BUbiectE alB0 and to doing good to 
(p jK ”** raIeT <° f * he earth - NltivakySmrta 

( P. 162 ) defines unaya as acting with humility towards those 
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who excel in vratas, vidyas and are aged ’ Manu V3L 38-39- 
Kam. I 19-20 and 59-63, Sukra I. 92-93 (taken from Kam. 
1. 19-20 ) extol the value and importance of umm, and waiting 
upon the aged and the learned Manu ( VII. 40-42 ) states that 
many kings perished with their vast paraphernalia through want 
of discipline while others, though residing in a forest ( i. e 
without an army &c ), gained kingdoms through vinaya, and 
names Vena, Nahusa, Sudas son of Pijavana and Sumukha 
Nimi as tliose who perished through lack of vinaya and giveB Prthu 
and Manu as examples of those who secured kingdoms through 
iTinaiia. Matsya 215.53 is the same as Manu VH 40. Anoient 
Indian writers harp on the education of the prince so much 
because their ideal of kingship was that the king should be a 
rajar$i ( a royal sage ) Kalidasa frequently speaks of this e g 
in Sakuntala IL 14 and Raghuvamsa (I 58) They were 
aware, like Socrates, that until either philosophers became 6 * kings 
or king3 philosophers States will never succeed m remedying their 
short-comings ( vide p. 50 above ). Not only 'waB an extensive 
course of intellectual training prescribed for the king, but both 
dharmasastra and arthaiastra works strongly and frequently 
insist upon the necessity of moral discipline and the right direct- 
ion of the emotions and will in the oase of the king. 


Kautilya (16) emphasizes that control of tho organs of 
sense is the cause of ( proficiency in ) vidyas and discipline 
should be attempted by giving up the six enemieal tendencies 
viz. lust, bot temper, greed, vanity ( mana ), haughtiness or 
insolence ( rnada ), overjoy. He says that ( tho whole purpose or 
Insistence of ) all sastras in the restraint of the senses, that even 
a supreme ruler of the whole earth up to its four borders whose 
senses are not under control will at once perish and cites two 
examples on each of theBe six tendencies, viz Dsndakya 
Bhoja who attempted to rape a brahtnana girl through lust ana 
perished with his kingdom and kinsmen and Karate king ol 
Videha; Janamejaya (perished) who attacked brahmanas 
through hot temper and Talajangha who did so against u» 
Bhrgus , Aila who exacted through greed excessive taxes trom 
persons of the four varnas and Ajabindu, the king of Samira; 
Ravana who did not restore another’s wife through hw conceit 
and Duryodhana who did not give even a part from his kingdom , 
Dambhodbhava who despised all beings through his insolence ana 

64 The word -philosopher - osed by Plato has pot the narrow mean- 
ing of modern times. 
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Arjuna of the Haihaya dynasty ; V&tfipi through overjoy when 
he attacked Agastya and also tho oligarchy of the Vrsnis when 
they attacked Dvaipayana These nix evil tendencies are 
called satru-sa^-varga or an-satioarga. Kautilya adds that by the 
conquest of these six evil tendencies Jamadngnya (Parasur&ma) 
and Ambarlsa enjoyed the earth for a longtime. Kam. (I. 55- 
58)andSukra. L 144-146 give six of tho twelve examples of 
Kaut and Kam. X. 58 is the same as the last verse of Kautilya 
L 6. Vide Markandeya 27. 12-13. In tho V&Bavadatta of 
Subandhu (Hall’s ed pp. 273-276) there is a long liBt of the 
kings of antiquity (Pururavas, Nahusa, Yayati, Sudyumna, 
Nala and nine others) who suffered owing to some failing or 
other in themselves The Udyogaparva ( 74. 13-18 ) mentions by 
name 18 kings who by their evil career destroyed themselves, 
their friends and relatives ( such as Mud&varta of the Haihayas, 
Janamejaya of the Nlpas, Bahula of Talajanghas, Dhautamulaka 
of the Olnas). This shows that Gina docs not probably Btand for 
modern China in the epic. Manu VII. 44 ( =Matsya 215. 55 ) also 
emphasizes the necessity for the king incessantly to curb the 
senses and not to fall a prey to vices arising from kama and krodha. 
Manu (VH 45-48) enumerates ten vicious tendencies due to 
kama ( desire for pleasures ) viz. hunting, gambling, sleep by day, 
finding fault (with others), women, drunkenness, (excessive 
indulgence in) dancing, singing and instrumental music, and 
aimless wandering; and eight vicious tendencies due to krodha 
(hot temper) viz. tale-bearing, violence, treachery, envy, slander, 
(improper) seizure of property, reviling and assault. Manu 
further declares (VH 50) that among the vices due to kama, 
drinking wine, gambling, women and hunting are the most 
harmful, each preceding one being worse than each succeeding 


65. Most of these stories occur in the Mahibhirata, Farinas, and 
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one and ( VII 52 ) that among the vices due to hot temper, caus- 
ing physical injury, reviling and deprivation of wealth are the 
worst, Manu (VII 52) has a sly hit that these seven vices ere 
more or less prevalent among kings (sanatraivanusanginah) and 
therefore the only choice is that of the lesser or least of evils 
Kautilya ( VUL 3) has a lengthy disquisition on the views of his 
predecessors about the relative harmfulness of the three vices 
due to hot temper and of the four due to Kama and states his own 
opinion that artlindusaya meaning loss of the means of livelihood 
by gifts, exactions (by the king), loss or abandonment of pro- 
perty is more harmful than reviling and dandaparusya is more 
harmful than arthadusana He points out the benefits derived 
from hunting vis exercise, the disappearance of phlegm, bile, 
fat and sweat, the acquisition of skill in aiming at stationary end 
moving bodies, the ascertainment of the minds of beasts when 
they are provoked and occasional travel ** These are echoed> 
almost in the same words by Kam XTV 25 and in the Sakuntala 
(H25)by Kalidasa Vide Sabha 68 20, Udyoga 33 92 for the 
seven principal vices Kam ( XIV. 6 and 7 ) enumerates the 
three vices of hot temper and the four of Kama and holds an 
elaborate discussion on their respective demerits He defines 
arthadusana (XIV. 17) somewhat differently ( viz as the aban- 
doning of an important object or of great wealth in order to show 
that what really merits blame is not so ) Vide the Visnudharmot- 

taraH65 12-15 for the two meanings of arthadusana 67 . Kam does 

not agree that hunting has many good points in its favour and 
advises the king to prepare a separate well-guarded hunting 
ground of one-half yojana in length and breadth if he really 
deBires to hunt (XIV. 28-42) The MSnasollSsa, (vol H) in 
the 15th chapter of the 4th vimsati deals with hunting as a Bport 
for kings and points out how a forest is to be preserved for 
royal hunting and how it is to be guarded and enumerates 31 
methods of hunting, Kam warns the king who wants to retain 
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ius kingdom against fondness for women ( XIV. 57-58 ). He 
farther says that a king may even indulge in fondness for 
women and may even drink moderately, hut he must totally 
avoid gambling and hunting (XIV. 65). Kautilya regards 
gambling as the worst of the vices for a king (VUL 3 last 
sentence in prose). In the Dasakumaracarita (VHI) there is an 
elaborate (but ironical) description of the mental and other 
benefits derived from the four principal vices due to kama. 
Earn. L 54 states that hunting, gambling and wine in the case 
of kings must be condemned, since calamities befell Pandu, Nala 
and the Vrsnis (respectively ) by being addicted to these. Even 
an ideal king like TUma was fond of hunting. Sukra (L 332-333) 
points out that hunting has much in its favour, but there is one 
great defect in it viz. slaughter of animals. Sukra ( 1 109-119 ) 
denounces gambling, drinking and fondness for women as the 
worst of vices and points out that Indra, Dandakya, Nahusa and 
Havana came to grief through their passion for women ( 1 114 ) 
and that a king who is excessively fond of dancers, singers, 
courtesans, wrestlers, eunuchs and men of low birth falls an 
easy prey to his enemies (L 128). Kam. (L 40-46, which are 
almost the same as Sukra 1 102-107 ) gives a poetic description 
of how animals like the deer, the elephant, the moth, the fish 
and the bee meet death or become confined by extreme attach- 
ment to one only out of the five objects of sense and emphasizes 
that man who can and does enjoy all the pleasures of the five 
senses must practise great restraint. 



CHAPTER III 


DUTIES AND RESPONSIBILITIES OF 
THE RULER. 


All works are agreed that the first and foremost duty of 
the king is the protection of subjects Santiparva (68 1-4) 
notes that all the seven expounders of polity ( rajasastraprane- 
tarah ) named by it extol protection ns the highest clharma of 
the king Manu VH. 144 states that the protection of subjects 
is the highest dharmn and Kalidasa in Raghuvamsa 1467 
alludes to this dictum of Manu. Protection consists in punishing 
internal aggression (such as by thieves and robbers and by 
persons who invade a man's rights ) and in meeting external 68 
aggression Vide quotation from Brbaspati below Gautama 
( XL 7-8 ) prescribes that the special responsibility of the king 
is to protect all beings, to award just punishment and that he 
has to protect the several varnas and fisramas according to the rules 
of sastra and to bring them round to the path of their proper 
duties when they swerve from it ( XI 9-10 ) Vasistha ( 19 1-2 ) 
states that the wise say that protection is a life-long satlra in 
which he has to give up fear and softness of heart. Vas 19 7-8 
and Visnu Dh S HI 2-3 are similar to Gaut XI 9-10 The 
Santiparva ( 23 15 ) repeats a gal ha of Brhaspati ‘ As a snake 
swallows mice lying in holes, so thB earth swallows these two 
viz a king who does not fight ( an invader ) and a brahmnna 
who does not go on a journey ( for acquiring knowledge from 
famous teachers ) t8 ° Manu IX 306 states that the king pro- 
tecting his subjects according to the sastra and meting out 
punishment to those who deserve it performs every day sacrifices 
in which the fees are one hundred thousand cows (i e m 
secures the spiritual reward of very solemn sacrifices) Yaj 13 
is to the same effect Kautilya also lays emphasis on the duty 
to keep the varaas and asramas to their duties Therefore e 
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king should not allow the people to swcrvo from their duties 
He, who keeps dharma intact ( without breach ), enjoys bliss 
in this world and the next*, Narada* 9 ( prakirnaka 33 ) slates 
‘ His duty is to protect the subjects, to ( honour or ) listen to the 
aged and the wise, to look into the disputes of people and to be 
energetic in his functions as king Sukra ( 1. 14 ) cays that 
the highest dharma of the king is to protect the subjects and to 
put down the wicked. According to Atri ( verse 28 ), 70 to punish 
the wicked, to honour the good, to increase the treasury in the 
right way, to deal impartially with litigants and to protect 
the kingdom— these five aTe declared to be sacrifices in the 
case of kings. The Visnudharmottara ( HI. 323, 25-26 ) refers 
to the five sacrifices in very similar words. In Santi 77. 33 the 
king’s duty to restrain brahmanas from engaging in unworthy 
actions is specially emphasized. These passages establish that 
the principal duties of the king were conceived to be to protect 
the subjects, to see that the rules of varna 3 and asramas wbtp 
carried out by them, to punish the wicked and to do justice. 


The duty to protect involved fighting and probable death- 
Therefore the ancient works on dharma-sastra always insist that 
it is the duty of the ksatriya to fight and that death on the 
battlefield is to be his highest ideal. Manu ( V1L 87-89 ) enjoins 
upon the king, when protecting his subjects against invasion, not 
to run away from battle and promises heaven as the reward 
for kings who die fighting in battle Yaj I 324 holds forth the 
same reward for all soldiers who are killed in battle. Vide 
Strlparva 2 16 and 18 and 11. 8-9. The Bhagavadglta ( H 31-37 ) 
most solemnly declares that there is nothing higher for a 
ksatriya than a righteous war, that a- ksatriya’s duty requires 
him not to quail in battle, that if he dies in battle he goes to 
heaven and if he survives he rules over the world, that he should 
fight as a duty without caring for gain or loss, victory or defeat 
and if he fights with this attitude no sin attaches to him Santi 
parva 78 I 31 states that just as those who join in the bath of the 
kmg at the end of the Asvamedha a re purified of all sins, so all 
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soldiers (of whatever caste and on whatever side ) killed in battle 
become pure by the destruction of their sins Manu (VD 94-95) 
set3 out the results for a soldier when he flees from the battlefield. 
Parasara 71 HI 37 says “Two men pierce the orb of the sun (i e. 
reach heavenly worlds) viz an ascetic endowed with Yoga and 
a soldier killed while facing the enemy ” and the following verses 
(HL 38 if) dilate upon how the slain warrior is waited upon in 
heaven by divine damsels A verse of the Jtgveda X 154 3 
( = Atharva 18 2 17 ) appears to hold that warriors losing life 
in battle reap the same rewards that those who make gifts of a 
thousand cows in sacrifices secure 78 It is probably this passage 
which Kautilya has in mind when in X 3 he refers to the Veda 
for inciting the soldiers to fight without regard td life Ap Dh. 
S. (H 10 26 2-3 ) states that a king, who strives to recover the 
wealth of bralimanas (stolen by thieves) and dies in the effort, 
is said to perform a sacrifice, in which his body is the sacrificial 
post and the fees are incalculable and that other valiant men 
losing life in fighting for a ( good ) cause are in a similar position 
To die fighting for the protection of cows and brahmanas is 
specially commended (vide Santi 21. 19 and 77. 28 and 30) The 
Visnudharmasutra TIT- 44—46 prescribes ‘there is no duty for 
kings equal to losing one’s life in battle; those who meet death 
in protecting a cow, a brahmana, a king, a friend, their own 
wealth and their wife enter heaven as also those who meet death 
in preventing confusion of varna3 ( caused by adultery &c.) 
On the eve of battle the great warrior Bhlsma says to his officers 
' it i 3 a sinful act for a ksatriya to die in his house from some 
disease; the ancient code of conduct for him is that he should 
meet death from steel ’ ( Bhlsmaparva 17 11 ) The same idea is 
presented in Salyaparva 5 32, Santi 97 23 and 25 


Kamandaka 7 * (V. 82-83) makes it clear that the subjects 
require protection against the king’s officers, thieves, enemies of 
the king, royal favourites ( like the queen and the princes) and 
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the greed of the king himself As an extension of the king's 
duty to protect, the works lay down that it is his duty to support 
students, learned hrahmanas, and sacrificors. Vide Gaul X, 
9-12, XVDI 31, Kout. II. 1, Anusasana 61. 28-30, Santi 165. 6-7, 
VisnudharmasutTa HL 79-80, Manu VII. 82 and 134, Yaj I. 
315 and 323 and ffl 44, Matsya 215. 58, Atri 24 Tho Hindu 
kings of ancient and medieval India followed this advice with 
great liberality foT centuries and tho subject has already been 
treated in vol II. pp 113,856-864. The functions of Government 
were not supposed to end with the maintenance of peace and order, 
but Government must be an instrument of the diffusion of culture. 
The king is also called upon to support helpless and aged people, the 
blind, the cripple, lunatics, widows, orphans, those suffering from 
diseases and calamities, pregnant women by giving them medi- 
cines, lodging, food and clothing according to their requirements 75 . 
Vide Vas 19.35-36, VisnudharmasutTa TIL 65, Matsya 215. 62, 
Agni 225 25, Adiparva 49. 11, Sabha 18. 24, Virataparva 18. 24, 
Santi 77.18 The Rajantti-prakasa (pp. 130-131) quotes 7 ' the 
VisnudhaTmottara requiring the king to honour and protect chaste 
women (pativratfis) and Sahkha-Likhita to the effect that even 
kaatriyas and vaisyas who cannot maintain themselves by the 
methods prescribed by the sastras for them should approach the 
king who should help them with the means of livelihood and they 
should work for the king in the manner laid down for them and 
that sudras also should apply their skill and crafts for the benefit 
of the king when so maintained 77 Medhatithi on Manu V. 94 
states that when a king supports his subjects in a famine by 
distributing food from his treasury no question of his being in 
mourning would come in the way These provisions for the old, 
the blind, the’widows, orphans and helpless persons and for the 
telief of unemployed k aatriyas, vaisyas and sudras strike one as 
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rather modern in tone In many modern countries the State 
has become the means of providing services for the greater part 
of its subjects, not only armed forces and the police, but social 
services such as education, public health, medical attendance, 
insurance against unemployment, old age, widowhood, and 
orphanage, lelief of poverty &c In ancient India, though there 
weie naturally no Acts of Parliament guaranteeing the above 
services to the subjects, public opinion, the views of eminent 
writers and the practice of the best kings created an atmosphere 
in which it was thought that it was imperative for the king 
representing the State and its resources to encourage learning, to 
care for the blind, the deciepit, the old and the widowed and to give 
employment to those who weie unemployed Asoka constructed 
hospitals for men and animals ( 2nd Rock Edict at Kalsi in 
0 1. 1 vol 1, p 28), alms-houses, rest houses, watering places, 
shady trees on the highways and irrigation works, visited and 
supported the aged ( 8th Girnar Rock Edict in C I I p 15 ). In 
the 2nd century B G Kharavela, emperor of Kalinga, declares in 
his Hathigumpha Inscription (El vol. XX p 71 at p 86 ) that 
in the very first year of his reign he constructed embankments 
round the Khiblra lake m the Kalinga capital and renovated all 
public gardens Rudradaman in the 2nd century A. D repaired 
the Sudarsana lake at great cost from his own treasury without 
levying fresh taxes or benevolences ( pranaija ) or forced labour 
The Anusasanaparva says that good kings should 78 construct 
meeting halls, piapas, tanks, temples and lodging places for 
brahmanas The Matsyapuraua 215, 64 remarks that the king 
should give to those who stay in hermitages food, oil and pots 
Vide Ap. Dh S IL 2 4, 21 and Haradatta thereon as to provision 
for sudra guests. It is quite possible that these rules of the texts 
were not literally followed by all kings, but it is well-known 
how even legislative enactments are carried out by the subordi- 
nate staff in all countries including those of the West One has 
only to turn to Dickens "Olivei Twist’ for some indication of 
the administration of Poor Laws and work-houses in England 
about a hundred years ago 

As regards the king’s daily _ routine Kaut I 19, Manu VH. 
145-147, 216-226, Yaj. 1 327-333, Sukraniti I 276-285, Agnipurana 
235, Visnudharmottara 1X151, Bhagavata X 70 4 - 17 ,Xitiprakasika 
vm 9 ff, Rajanltiprakaia pp 153-169 and other works lay down 
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detailed -rales which have bueu already sot out ( H. of Dh. vol, II 
pp, 805-806) Every day on rising from his bed the king was 
advised ( by Manu VH. 37) to wait upon brahtnanas learned in 
the three Vedas and endowed with wisdom and to abide by their 
directions. Vas. I. 39—11, Gant. XI. 13-14 say the same. In 
giving this advice exaggerated claims were made for hrahmanaa 
which have been already set out before Vide H. Dh. vol II 
pp. 135-136 and Anusdsana 33 2-8, The king was also expected 
to show himself to all people every day (Ayodhyi 100 51, 
Sabha 5. 90 }«. 


An extremely high ideal was placed before the king by the 
Kautiliya, the Mahabharata and other works In the Artha- 
sastra 1. 19 Kautily a 80 proclaims the magnificent ideal ‘in the 
happiness of the subjects lies the happiness of the king, in their 
welfare lies his welfare ; the good of the king does not consist 
in what is pleasing to himself, but what is pleasing to the 
subjects constitutes his good’. Similar words occur in tile 
Vismidharmasutra HL last verse 81 The Mahabharata (Santi 69. 
72-73) purports to quote two verses of Anghas ( i e. Brhaspati b 
one of which says * of what use is tapus to that king or of what 
use are even sacrifices to him who has well looked after bis 
subjects? He is surely one who knows alldharmas’ Kautilya 
compares the king to the performer of a sacrifice, in which his 
wata 21 ( in the case of the sacrificer observances about food, 
scratching the body &c.) consists in being ever active, the 
sacrifice consists in issuing orders for carrying out the business 
(of the State), the sacrificial fee (that the king pays ) is his 
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impartiality to all ( lit behaving in the same way to all ), and 
his coronation corresponds to the bath of the person who is 
consecrated for a sacrifice Santiparva 81 ( 56. 44 and 46 ) and 
Nltiprakusifca V3D 2 declare that a king like a pregnant woman 
should not do what is pleasing to him, but what would conduce to 
the good of the people and the ancient dharma for a king is to 
keep the subjects contontod. In Santi 90 1 and 5 it is said 1 the 
king is there for the upholding of dharma and not for acting as he 
likes and that all beings have to depend on dharma which in its 
turn depends on the king In TJdyogaparva 118. 13-14 a king 
exclaims * the wealth I possess is for the benefit of the urban and 
rural population and not for my own enjoyment ; for, that king 
who at his sweet will gives away what ( really is not his but ) 
belongs to others doos not bocomo endowed with spiritual merit 
nor with fame King Marutta is warned by his grand-mother 
in the Markandeya 8 * (130. 33-34) that the king’s body is not 
meant for pleasures but for undergoing great trouble in protec- 
ting the earth and carrying out his duties Ancient writers 
loved to dwell upon the rule of the king as paternal. Kaut. 
II 1 states that the king should favour like a father those who 
are outside the rules for remission of taxes Yaj' J. 334 requires 
the king to be like a father to his subj'ects and servants Vide 
Santi 139. 104-105 for the same idea. * s In the Ramayana EL 2. 
28-47 and V 35. 9-14 the virtues of the prince Rama are 
Bet out in great detail, where it is said that Rama behaved like 
a father ( IL 2 39 ), that lie sympathized with the people in 
their sorrows and was pleased like a father when the subj'ects 
celebrated festivals The Ramayapa 88 III 6 11 declares that 
it would be a great adharma on the part of that king who takes a 
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sixth part of the produce ( of fields ) and doo3 not protect his 
subjects as if they were lvis children. These sentiments are 
echoed by classical poets like Kalidasa in the Sakuntala V. 5 
and VL 23 and the Raghuvamsa (I. 24 ) In the Iiarsa- 
carita(V) the dying king Prahhakaravardhana consoles his 
young and favourite son Harsa by exhorting him to reflect over 
the idea that kings are to be deemed to have relatives in their 
subjects and not merely in agnates . st * Asoka also in his 
Edicts harps on the paternal relation * all men am my 
children’ (the first separate Jaugadh Edict, C. 1 1. vol I 
pp. Ill and 114 ). 


There were, it appears, several grades of -rulers from the 
most ancient times The word ttijnn occurs in numerous places 
in the Rgveda. It is applied to such gods as Mitra and Varuna 
( Rg. VII 64 2), Varuna ( Rg I 24 12 and 13, X. 173. 5 ) 
It appears to be used in two senses, vis (l)‘king’ as in Rg. 
X 65 7, HI 43. 5 { ‘will you make mo the protector of people, the 
king, 0 Indra ), IV. 4 1, IX. 7. 5, X. 174. 4 ) and (2) 1 noble ’ as 
in Rg. IX. 10. 3, X 78. 1, X 97. 6 (‘where the plants come 
together as nobles in an assembly ’ rajunah samitamn ). In Rg. 
VIR 21 18 it is said ® 7 ‘ Gifcra who gave thousands and teri 
thousands is the only king, others are only small chiefs along 
the bank of the Sarasvatt ’. The word ‘samraj’ is known to 
the Rgveda and is used as an epithet of Varuna (in Rg VI 68 9) 
and of Indra (in Rg VUL 16.1) and the word samrajya also 
occurs m relation to Varuna in Rg I 25 10. In Rg. VUL 37 3 
Indra i s sa id to be sole ruler of the world ( ekarat ) It is not un- 
likely therefore that the idea of an emperor who had suze- 
iff al kings was known . though it is possible that 
t n V ^ 3 L 3 1S used only in a metaphorical sense. 

f 1 ' VIL _ 8 ®' 7-8 lfc is said that ten kings though they 
• ™ d f could not van Tiish king Sudas and that 

the ten kings battle (daiarajiie) Indra and Varuna helped 
Sudas who was surrounded by them on all sides. A very large 
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™ °Wef 3 or governments of such clans or tribes as the 
Anns, Drohytis, Turvasas, Purus, Yadu 3 ( Bg I 108 8 all in 
the plural, VH 18 6 and Vffl 6 46 ) B^sometiLs tH 
words arc used in the singular, when they mean ‘ a king or 
chief of that clan Vide Bg VUL 4. 7, VHI 10 5, IV 30 17 In 
the Atharvaveda m 4 1 (may you shine forth as the sole ruler of 

vine ?/ " ( f'T at) 13 U! ' cd in its literal and in Atharva 
\ 1 98.1 (may ■ Indrn conquer and may ho never be defeated, may 

he shine as the overlord among kings) the idea of an emperor 
(nahiuijn ) is clearly set forth In Bg. X 128 9« the word ‘adhi- 
raja ’ must bo taken in the same sense The Atharvaveda speaks 
of an Ugra which word seems to mean a formidable king (or 
emperor ) ‘ Then you chase an ay disease as a formidable ( king ) 
who is in the midst (of many kings presses hard each of them)’ 
IV 9 4 In the Atharvaveda 111. 4. 3 it is said ‘May the ugra see 
a lot of tribute . In Bg X 34 8 the word ugra has probably 
the same sense viz ‘a formidable king ’ In the Tai S II 6 2. 2 
it is Gaid that men are held (supported or restrained) by the king 
( tasmad rajfia manusya vidhrtah ) In the Tai S L 8 10 2 
occur 69 the words in the Sad formula recited in the Rajasuya 
'May the gods extract for men great power, great overlordship, 
great sovereignty over people , this, O Bharatas, is your king, 
while Soma is king of us brahmanas \ The exact relation of the 
two words adhipatya ’ and ‘ janarajya * is not clear. Similar 
words occur in V3j S IX 40 and X 18 and in Kathaka XV 5 In 
the Ait Br (39 1) it is said 90 that ‘whoever desires the king to attain 
supremacy over all kings, to attain to the rank of emperor and 
desires that he be the supreme ruler, the sole emperor (ekarat) of the 
whole earth hounded by the sea up to its very extremities should 
be consecrated and crowned with the Axndra Mahabhisela after 
making him take an oath.' In this passage the meanings of the 
words ‘ bhaujya ', ‘ svarajya ’, ‘vairajya’ and ‘paramesfhya’ in 
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relation to sovereignty over people are not clear. They 
probably hyperbolical and grandiloquent words to convey sup- 
reme power. Even a brahmana, according to vodic texts, may 
perform tbe Vajapeyaif he desires ‘ svar&jya ’ which moans super- 
eminence. Paramesthin means 1 Prajapati ’ and so paramesthyn 
simply means godlike power. Further there is no apparent 
reason why, after rising high from samrajya to ' paramesthya^ 
there should be a descent to more ‘rajya’ and ‘ mahSrajya \ 
Sayana 91 takes ‘rajya’ and ‘ maha.ra.jy a ’ at the end of the 
passage as referring to the position of the king in tho 
next world. This is rather far-fetched. Jayaswal (in ‘Hindu 
Polity’, parti pp. 89-90 and p. 133) takes these words to 
mean * the Bhaujya constitution &c.’ relying on the occurrence 
of the Bhojas in Asoka’s Rock Edicts V and XLU and in Khara- 
vela’s Inscription, on the appearance of Bhojas as rulers in 
"Western India and the town of Bhuj in dutch and ‘ vair3.jya ’ as 
kingless system and ‘svarajya’ as ‘ self-ruling system ’ ; but this is 
all unwarranted and is a fair sample of the way in which some 
of Jayaswal’s theories are built up. It passes one’s understanding 


how a paramount sovereign is promised vairajya (in Jayaswal’s 
sense ) in the Ait. Br. In the Rgveda ( V. 66. 6 ) we have the 
word ‘svarajya’ (’which probably means the same thing as 
‘ svarajya ’ ) in ‘ Let us strive for an all-embracing sovereignty, 
which will afford protection to many’ 9 ® In the Satapatha 
Brahmana the distinction between a king ( rajan) and an emperor 
is very clearly expressed as follows: ‘For, by offering the 
Rajasuya he becomes king and by the Vajapeya he becomes 


emperor ; and the office of king is the lower and that of emperor 
higher’ (Y. 1. 1.13). Satapatha IX. 3 4. 8 contains the same 
idea again. In Satapatha I 6. 4 21 it is said ‘ before the slaying 
of Yrtra he was India, it is true; but after slaying Vrtra he 
became Mahendra, even as a king ( rajan ) becomes a maharaja 
after obtaining victory ’. These passages are sufficient to establish 
that the idea of a suzerainty extending over many kingdoms was 
known in the times of the Rgveda and had been fully developed 
before the composition of the Aitateya and Satapatha Brahmanas. 
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The Aitareya Brahmana mentions by name twelve emperors of 
ancient India and the Satapatha thirteen (XHI. 5 4 i_iq \ 
Pamni explains (V. 1. 41-42 ) ' sarva-bhauma’ as ‘the lord of the 
whole earth The Amarakosa states that the words ‘ raj *, 
parthiva , ksmabhrt’, ‘nrpa’, ‘bhupa’ and ‘mahlksit’ are 
synonyms and mean * king that a king before whom all 
feudatories humble themselves is Btyled * adhisvara’, ‘cakravartin’, 
sarvabhauma ’ i. 0 these three last words are synonyms The 
word cakravartin is derived** by Kslrasvamin as 'one who wields 
lordship over a circle of kings * or * who makes the circle ( i e 
kingdom ) abide by his orders'. The word ‘ cakravartin *, though 
not so ancient as ' sarvabhauma has been employed from very 
ancient times The Maitrl TJpanisad 1 4 mentions* 1 15 cakra~ 
vartins The Rajanltiprakas a (p. 58) quotes* 5 a passage from 
the Samavidhana Brahmana ( HL 5. 2 ) 1 the prieBt should perform 
the coronation with the Ekavrsa Saman for that king whom he 
desires to be the sole ruler and whose circle of territory ( he does 
not desire ) to be overwhelmed ( by an enemy ) \ Here probably 
is one of the earliest references to the derivation of the word 
cakravartin. In the Mahavagga (Selasutta, SB E. vol Xp 102). 
Lord Buddha is made to say 1 1 am a king, an incomparable, 
religious king (dharmaraja); with justice (dhammena) I turn 
the wheel, a wheel that is irresistible ’. Hera the idea of the 
secular cakravartin is carried into the moral and spiritual sphere. 
In the Nfinaghat Inscription (of about ZOO B C ) occurs the word 
'apratihatacakasa’ (i. e — cakrasya) VideASWI.vol. V p50at 
p.60. Kharavela is styled Kalinga-cakravartin intheMafichapuri 
record of his chief queen (E L vol XX p 86n), 'supavatanjaya- 
caka’ ( supravrttavijaya-cakra, in 1. 14) and ‘ pavata-caka * 

( pravrtta-cakra in 1 17 ) of his Hsthigilmpha Inscription (EL 
Vol. XX at pp. 88-89 ) Kautilya ( IX 1 ) defines the land of the 
cakravartin* 8 as the territory on the earth spreading towards the 
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north from the sea to the Himalaya, which is a thousand yojarvts 
in extent when measured in a straight line. The same idea 
occurs in the Kavyamlmaihsa of Bajasokhara (p. 93). Kautilya 
also employs the expression * caturanto raja ’ ( a king of the earth 
up to its four boundaries). SUnti-parva” speaks of a ruler 
who brings the whole earth under one umbrella. On the birth of 
Hatsa, the chief astrologer told his father Prabhakaravardhana 
that the boy would be the leader of the seven cakravartins 
( Harsacarita IV ). In some works the six cakravartins are said 
to be Mandhata, DhundhumaTa,Hariscandra, Pururavas, Bharala, 
Kartavlrya. Tho Sabhaparva ( 15. 15-16 ) mentions five emperors 
of old viz. Yauvanasva (Mandhata), Bhagiratha, Kartavlrya, 
Bharata and Marutta, Vide Dr. N. N. Law’s 1 Aspects of Ancient 
Indian Polity ’ pp. 17-21 for exhaustive lists of ancient emperore, 
from the MahabhaTata, the Satapatha Brahmana and other works. 
This ideal of cakravartin was set before them by all ambitious 
and energetic Indian rulers from ancient times. The result was 
that constant wars took place. We have a galaxy of historical 
emperors that emulated such mythical heroes and emperora aB 
Mandhata and Bharata and practically realized the ideal. To 
name only a few, Candragupta, Asoka, Pusyamitra, Bhavanaga of 
the Bharasivas, Pravarasena Yakataka, Samudragupta and Harsa 
are great names in our ancient history. Even if this ideal of 
universal empire had not been there, wars could not have been 
avoided. That was a very usual thing everywhere in the ancient 
world. Only about 700 years ago, Britain, which is a very 
small country compared to India, had three kingdoms engaged in 
constant warfare. 

The Matsya-purana ( 114 9-10 ) first gives the dimensions of 
Bharatarvarsa from South to North ( from Cape Comorin to the 
source of the Ganges ) as one thousand yojanas, states that its 
extent is ten thousand yojanas ( when measured upwards across 
the boundaries ) and that on all borders of it there are Mlecohas 
and that Yavanas and Kiratas dwell to its east and west ( verse 
11 ) and that the king who conguers the whole of Bharatavarsa is 
styled 1 samrat ’ ( verse 15 ). Vide Brahmapurana 17. 8 ff for 
almost the same words. The Sukranitisara (L 183-187) states that 
a samanta is one whose yearly revenue is from 1 to 3 lakhs of 
silver karsas without oppressing the people, the revenue of a 
msndalika is from 4 to 10 lakhs, that of a rajan is from 11 to 20 
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lakhs, of a maharaja from 21 to 50 lakhs, of a svarat from 51 
lakhs to a orore, of a virat from two crores to ten, of the sarva- 
bhauma (who wields suzerainty over the whole earth i. e 
Bharatavarsa ) from 11 crores to 50. Though these definitions 
may be regarded as scholastic and too rigid to have been practically 
followed they do convey a sufficiently clear idea about the power 
of a feudatory, a king and an emperor. The Sabhaparya 88 
( 15. 2 ) says * there are kings in each house, who do what pleases 
them , but they do not reach the position of emperor, which title 
can be acquired with groat difficulty’, and ’that king under whose 
sole dominion the world abides secures the position of sanraj ’• 
In these and other places 1 world ’ means * Bharatavarsa ’ for which 
see H. Dh vol. H pp 17-18. Sovereignty ( samrajya ) consisted 
in ancient India not necessarily or invariably in acquiring con- 
trol over vassal kings in all their affairs Generally the supreme 
ruler did not hanker after territory so much as after having his 


superior prowess acknowledged. The descriptions of digmjayas 
( world conquests ) in the Mahabharata ( e g. of Pandu in Adi 
113, of Arjuna and the other Pandava brothers in Sabha, chap. 
26-32) show that there was no aggrandizement by acquiring 
fresh territory but all that waB desired was to make the several 
kings submit and pay tribute or offer presents Arjuna 
expressly says in Sabha, 25 3 that he would bring tribute from 
all kings and the conquered kings are generally represented as 
submitting and making presents of gems, golds, horses, cows 
to the conqueror. The Allahabad stone pillar 98 Inscription of 
Samudragupta (Gupta Ins p 8) states that the prcdyanta 
(bordering) kings of Samatata and other countries and the 
Malava and other tribal oligarchies fully gratified Samudra- 
gupta’s commands by giving all tribute, by obeying his orders 
and by coming to perform obeisance Santi 96 insists that 
conquests should be made according to dharma Empire did 
not mean imposition of the language or the government system 
of the conqueror on the conquered country The conqueror s 
duty as understood by ancient Indian works was quite different 
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as will be presently shown. Kautilya (XH. 1) declares’ 08 that 
there are three kinds of invaders, viz. dlutnumjaym (who is 
satisfied with mere submission ot obeisance), lebhamjayin ( who 
is satisfied with gain in land and money), asumriiayiv (who is 
not satisfied with land and money only but Tobs the defeated 
king of his son, wife and life ). Tire Nitivakyamita ( pp. 362-363, 
Yuddhasanmddesa) defines the three almost in the same words. 
This shows that in the first two kinds of conquests the conquered 
state retained its own institutions, organization and government 
intaot. Bana gives’ 0 ’ in very striking language what Harsa 
proclaimed when he started against the treacherous king of 
Gauda and on dtgoijaya It appears that oven the queens of 
vanquished chiefs had to perform the duties of maids at the 
time of the coronation of the emperor and empress, as queen 
Yasomatt says to Harsa (in Harsacarita Y ). Vide Sabha 31. 
73-74 where Bxbhlsana is said to have come with presents to 
Sahadeva. Asoka ( in Kalsi Edict No. XIII in G. 1. 1. 1, pp. 44 
and 46, ed by Hultzsch) speaks of his conquest being dliarma- 
vijaya. This means that he foreswore greed and cruelty and 
wanted that his influence be only acknowledged. The Pallava 
king Sivaskandavarman (of Kafici) who had performed the 
Agnistoma, Vajapeya and Asvamedha sacrifices calls himself 
dhamma-mahm ajadhraja (a dharma-vijayl emperor) in E. I. 
vol. I. p. 5. In the Dudia plate of Pravarasena II, Prthvlsena is 
styled dharma-vijayin (E. I. vol. Hip. 258 at p. 261). Samudra- 
gupta’s conquest of South India seems to have been only a 
dhatmavijaya. As time went on the titles of kings grew in 
grandiloquence, Asoka whose empire extended at least from 
Afganistan to the Bay of Bengal and included some part of the 
Deccan and Mysore calls himself ‘rajo’. Kharavela is styled only 
maharaja and KalingSdhipati in the Hathigumpha Inscription. 
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Huviska, the Kusana emperor, is styled Mahuraja-rdjatiraja- 
demputra (EL vol. I. pp. 371, 336). Samudragupta is simply 
maharaja (Gupta Inscriptions p 8), But later emperors styled 
themselves paramabhattaraka-maharajadhiraja. ( Gupta Inscrip- 
tions p. 70, Indore copperplate of Skandagupta of Gupta year 
146 i. o. 465-66 A. D.) or sometimes ‘parama-bhattaraka-maba- 
rajadhiraja-paramesvara ’ (Gupta Inscriptions No, 39, p. 176 
copperplate of the Valabhi king Slladitya in 447 of the Valabhi 
era i. e 766-67 A. D ). Ancient works are not very particular 
about the epithets they employ when speaking of a king or an 
emperor Santi ( 68 54 ) says that a king is praised with the 
epithets raj'an, bhoja, virfii, samrat, ksatriya, bhupati and 
nrpa. ,0B Dasaratha is styled raja m Ayodhya 2 2. and maha- 
raja in 18.15 and 57.32. The Bajanltiratnakara (pp 3-4) holds 
that kings are of three kinds; viz. emperor (Bamrat), one who 
pays tribute and one who does not pay even tribute (but is not 
a samrat), quotes several verses from a work of Narada on 
politics and states that the words cakravartin, samrat, adhlsvara 
and maharaja are synonyms. Kings aspiring to be called 
samrat performed the RSj'asuya and Asvamedha in ancient 
India. The Sabhaparva 13.30 speaks of RajaBuya as fit to be 
performed by a samrat. SenSpati Pusyamitra ( about 180 B C ) 
is said to have performed two Advamedhas (vide E. I vol XX 
p 54,57). The Ghosundi Inscription (E I. vol. 16 p. 25 and 
E I. vol 22 p 198 ) speaks of Sarvatata, a great devotee of ViBnu, 
as a performer of Asvamedha. Kharavela ( who was a Jain ) 
performed R&jasuya (E, I. vol. XX at p 79) The Yakataka 
Vin E Pravarasena I had performed four Asvamedhas (E. I. vol. 
mr p 258 and Gupta Inscriptions No 55 ), In the Vakataka 
copperplates the Bharasivas are extolled as having performed 
ten Asvamedhas (E. I HI 258 at p. 260) The Salankayana 
king Yijayadevavarma, whose capital waB at Vengi m Andhra, 
is said to have performed an Asvamedha (E. I. IX p 56, abou 
350 A D) The Calukya king Pulakesm I had performed Asva- 
medha (E. I vol. YI p 1 and IX. p 100) about 550 A D Pusya- 
mitra is styled simply Senapati in the hlaiavikagnimitra Act 
when he sends a message to his son about attending the Bajasuya 
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Maharaja Madhavavarman performed eleven Afivamedhas and 
one thousand Agnistomas (I. H. Q vol. XX p 278). Vide H. Dh. 
vol n pages 1238-1239 far a few more historic examples of the 
performers of Asvamedha. 

Kautilya ( YU 16 ) prescribes that the conqueror should not 
covet the territory, wealth, sons and wives of the slain ( in 
battle), that he should re-instato the late king’s kinsmen in 
their proper places ( or positions ), that he should instal the son of 
the deceased king on the throne of his father and adds that the 
emperor who kills or imprisons the kings that submit and covets 
their lands, wealth, sons or wives provokes the mangala. (the 
circle of States ) and makes it rise against himself. Yajfiavalkya 
( 1 342-43 ) prescribes that it is the duty of the conqueror to 
protect the conquered country in the same way as his own 
country and the conqueror is to respect the customs of the con- 
quered country, its laws and the usages of the families therein 


The Visnndharmasutra 103 ( ILL 42 and 47-49 ) enjoins upon 
the conqueror not to uproot the usages of the conquered country, 
to establish in its capital some kinsman ( of the slain king ) and 
not to destroy the royal family unless it be of low birth Manu 
(YU 202-203) and Agnipurana 236*22 prescribe similar rules. 
The Ramayana (YU 62*18-19) requires the conqueror, after 
uprooting the king, to establish another king there in order to 
ensure stable government. Vide Santi 33*43-46 quoted above on 
p. 40. Katyayana (q in the Rajanitiprakaia p. 411) prescribes that 
even when the (vanquished) king is at fault, the conqueror 
should not rum the country (for the fault of the vanquished 
Slug), s mca he (the vanquished king) did not start (on his 
career of) wrong-doing with the consent of his subjects The 
Rajanltiprakasa draws from this the conclusion that the 

-rT , Wh0S9 consent tte war was started may be 
harassed by the conqueror. This advice was generally followed 
by ancient conquerors and emperors. Rudradaman (150A.D) 
^yledUeestablisher of kings that had lost their temtSs 
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having re-establislied several royal families that had lost their 
kingdoms (Gupta Inscriptions, p 8). The Sukranltisara (IV. 
7-397-399) requires the conqueror to support the well-behaved 
son and the queen of the vanquished king or to give a fourth of 
the conquered kingdom to him and only B V part of it to one who 
is not endowed with good qualities and the oonqueror may 
appropriate the whole treasury of the conquered 

The coronation of a king was a very solemn and important 
ceremony. Reasons of space forbid any lengthy treatment but 
something must be said about it In the medieval text-books, 
various procedures are described from different sources The 
Rajanltiprakasa (pp. 42-112), the Niti-mayukha (pp 1-13) and 
the Rajadharmakaustubha ( pp. 237-374 ), the Raja Dh K ( H. 
pp. 6-10 ) quote procedures of coronation from the Ait Br., the 
Gopatha Br., the Samavidhana Br, the Brahmapurana, the 
Visnudharmottara and other works The procedure from the 
Puranas probably originated when persons of the sudra caste 
frequently became kings. The Rajanltiprakasa 101 ( p 112 ) says 
that there being different procedures of coronation rites based on 
Vedic texts, some hold, following the dictum of Sahara (on 
Jaimini JL 4 9 ), that the coronation rite should comprehend all 
the different items mentioned in the several vedic texts ( provided 
they do not contradict each other ), while others hold that there 
Bhould he no comprehensive inclusion of all items but each vedic 
or smrti procedure should be followed separately by itself. Mitra- 
misra concludes that the purohita should follow that course 
which is nearest to his own Sakha The Rajadharmakaustubha 
(p 339 ) says that as the rite described in the Visnudharmottara 
contains the largest number of details, one who is able to 
do so, may follow that Purana, while for those who cannot 
do so there is an option or students of the Rgveda may follow the 
Rgvidhana mode, of the Samaveda the Samavidhana Brand all 
mav follow the Purana mode of coronation I shall first briefly 
indicate what procedure was followed in some vedic texts such 
as the Gopatha Brahmana, the Samavidhana Br and m the 
Grhyasutras, then point out what was done in the tunes of th 
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epics and set out the prominent items in the procedure of the 
puranas. 

The Aitareya Brahmana ( 38 ) describes the Great Corona- 
tion of Indra (Aindra jmhdbhiqaka) and in that connection mentions 
how the kings of the Satvatas in the south were called ‘ Bhoja ’ 
after coronation, the kings of the eastern countries were called 
1 samrat the kings in the west were called * svarat ’ and the 
kings of the north L e. of countries beyond the Himalaya ( viz. 
Uttarakurus and Uttaramadras ) were called ‘vixat’. Then 
( in 39 ) it states that the ksatriya king is to be made to take an 
oath and is to be crowned in the manner of the Aindra Maba- 
bhiseka ws . The oath which the ksatriya is to take before the 
priest with faith is : ‘the merit of sacrifices and good works that 
belongs to me from the night I was born up to the night on 
which I shall die, my worlds, good deeds, life, progeny, “these 
you may destroy if 1 hate ( or prove false to ) thee'. Vide note 41 
above for the coronation oath in Santi 59. 106 S. It will be noticed 
that this passage of the Ait. Br. contains no undertaking given by 
the king to the people to rule according to dharma or for their 
welfare. So this passage cannot strictly be interpreted as postula- 
ting a contractual basis for the authority or power of the king, as 

done by Jayaswalf in Hindu Polity’ part IL p. 28). The Ait. 

Br, sets out the materials {sambharas) for the coronation of a 

■ De «i m j hap ' 39-2 ^ viz ' fc 0 ** 8 of nyagrodha, udumbara, 
asyattha and plaksa trees, grains of small Tice, large^ized rice, 
priyangu and barley, a couch of udumbara with span-long feet a 
spoon with a four-cornered scooped basin of udumbara and an 
udumbara vessel, on one of which two the other materials were 
to be placed and curds, honey, clarified butter and rain water 
gathered when the sun is shining. The mantras to be recited 
are mentioned m 39-3-4 and the fee in 39-6. In the Bajasuya 

muJl ° n S ty a k8atriya) Ascribed in the Brah- 

manas and sutras, the principal rite is the Abhisecanlva in 
which the king is bathed with waters brought from seventeen 
Bouroesm seventeen vessels of udumbara wood. Vide H Dh 
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called * ratninam havlmsi’ (the offerings in tho houses of the 
jewels, which are twelve). Vide H. Dh. vol. H pp. 1215-16 
They have a symbolical value. The person to be crowned re- 
cognizes the importance of his high functionaries and is declared 
to bo their king and they are supposed to approve of him as 
king. In the Abhisecanlya rite of the Rujasuya, there are two 
parts, a religious and a popular. First, the adhvaryu and tho 
other priests sprinkle the king with holy water collected from 
various sources in vessels; then the king’s brother, a friendly 
ksatriya and a vaisya also Bprinkle him with the holy water. 
This last is symbolic of the popular approval of the coronation. 

The Tai Br. II. 7. 15-17 deals with coronation. It first 
gives the seven mantras for seven ahutus that are offered. A 
tiger skin is spread on which the king is seated and he is 
sprinkled with holy water in which sprouts of barley and durva 
grass are mixed up ; the king ascends a chariot to the accom- 
paniment of mantras, then the four wheels of the chariot are 
touched, the purohita and charioteer are addressed with man- 
tras ; Anumati, the Earth ( as mother ), and Heaven ( as father) 
are implored to approve of the coronation, the king is made to 
look up towards the Sun and then the king looks on the sub- 
jects; the king then undergoes shaving when seated on a chair 
of udumbara wood, then his arms and head are anointed with 
milk blended with clarified butter 

The Nitimayukha pp. 4-5, Rajanltiprakasa pp 42-43, 
Bajadharmakaustubha pp, 335-336 quote a passage from the 
Gopatha Brahmana ,M on the rites of coronation as follows .— 
We Bhall expound the rite of the coronation of the king Having 


roc. amukmvuwiBrot— wu rrsftfnWfSfii Evnsvmms t 
m ure w’jur vteST ituWi e: iFtfioiSEv vr gi%<fd wvfa uvrsm mr- 

tfrsnfsl i vrerm trmtrsarairutmtsnarft grm. i am 

rrdit vlreVst nfWr vrcaaay 


Vftfk pp. 42-43 , Xtam- PP- 335-336, PP 4-5. There ere a few 

variants due to the scribes and tlie editors not being able to 
tho Mss properly. Tho tRTf*«R<S?T 17. 28 rends 
-which is rv. 22. 1. 
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collected the materials required such os bilvci fruit, vfc. ^sixteen 
iars sixteen bilva fruits, earth from an ant-h.ll, oil kinds of 
husked grains, all liquids, and all hinds, of grams (unlimited ). 
TlioTe should be four jars each of gold, silver, copper and day. 
Having filled them, keeping their mouths up, with water from a 
deep reservoir of water or a lake to the accompaniment of the 
mantra ‘nSmainBma’ (?) and having put the juts down on the 
surface of the altar, he ( the priest ) should place one bilva fruit 
apiece in each of the 16 jars and cast ( into the jars) the husked 
and unhusked grains and all fluids, adding them (to the water) 
in the golden jars with the mantras called Abhaya (Atharva* 
vedal915), Aparajita, Ayusya (Atharvaveda J. 30) and Svav 
tyayaua 1,7 (Atharvaveda I. 21, VII- 85. 1, VII. 86. 1,VH 117.1), 
in the silver jars, with the mantras called samsrfivya ( Atharva- 
veda 19.1) and Samsiktlya (Atharvaveda II. 26), in the copper 
jars with the mantras called Bhaisajya (Atharva VH, 45 janad ) 
and Amhomuc and in the earthen jars with Samvesa, Sam- 
vargya and Santatlya mantras and with the Prana hymn 
(Atharvaveda XL 4). He should then bathe the king with 
(the water of) the jars held by very holy and learned brah- 
manas (srotriyas). He should consecrate the king seated on 
the throne with the mantra ( Atharvaveda IV. 22. 1) ‘O Indra, 
make this my ksatriya prosper’. (The king) being thus bathed 
should eat the several liquids, should make gifts of a thousand 
cows to the brahmana priests wbo assist the chief priest, bestow 
a good village on the chief priest He (the king) thereby 
acquires great glory, enjoys the earth and always vanquishes 
his foes’. 


107 For Svastyayana vide H. Dh II. p S3 (n). For Ajosya vide 
Kaasifcasatra 52 IS ; for Abhaya, Kanaka 16. 8 ; far Aparajita hymns 
Kansikasntra 14 7 note , for Svastyayana, Kausiha 8. 2 n ; the Santatiya are 
Atharvaveda 1. 6 1,1.33 1,VH 68, VII 69 1 &c. The Ambomue verses are 
Atharva IV 23 29 Vide NiUmayTikha p.25 for Aparajita mantras. The ypsrmf- 
(p. 7) quoies from the ar g r gtw a long passage in which the mantras to 
be recited by the pnrohita are stated to be these * ’pfjavr Ugnwsira e iftanaV 
' vof emrerhrn) uvr > snysvrrnV we stn «nrs; i 

'fa’nmra ussttej svt vwfqcRtv i etepnmu ssv^t’ « and 

explains -ftswuliri mvm i man t smfaw. arts: 

i enxm: amtmrcet^ih i wdvor: vr«i virrerge: i ww- 

ve 5*3 ?fh • is the first word oi VTW. & 18, 38, 

•wftw *s s? X 103, a rn it^ Si<!^ is §. «rt. HI. 12 3 2 and m# 345? vhtr- 
is S. «rr I. 1. 7. 3, vs is SR. VIII. 61. 13 and is 

5R.X 152 2. 
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The Samavidhana Brahmana 108 (BL 5) describes a shorter 
rite ; “ (The priest) should crown the king when the moon is in 
the Pusya or Sravana constellation. Having brought waters 
(separately in separate jars ) from famous holy rivers (like the 
Ganges) 109 and from the sea and having mixed m them noe, 
barley, sesame and masa (black beans) grains and curds, honey, 
flowers and gold, he should bathe the king seated on an auspici- 
ous throne made of udumbara wood on which is spread tiger-skin 
with the hair outside, from horn-pipes cut off from the horns of 
living cows to the accompaniment of the rahasya mantra 
* abhratrvyah ’ (you are without an enemy &c , Rg. VUL 2113, 
Samaveda 399 and 1489). He should bathe the king to the 
accompaniment of the Ekavrsa hymn (instead of Rg Yin. 21.13) 
whom he desires to be the sole ruler ( of the earth ) and whose 
circle of kings is desired by him not to be overwhelmed by an 
enemy. On the priest performing the coronation rite the king 
should bestow the best village, a hundred maid servants and a 
thousand cows and (the king) should be obedient to him (the 
officiating priest ) ”. * 


The Baud. Grhyasesasutra (I. 23) contains the procedure of 
coronation, the whole of which is quoted by the Balambhatti on 
the Mitaksara on Yaj I 309. It is briefly as follows ^-On the 
5th or 13th hthi of the bright half when the moon is in Pusya 
or Sravana or in any other auspicious constellation (naksatm), 
two brahmanas are fed (the day previous). Then a worthy 
puioluta is chosen, who mutters certain texts. At sunset the 
purohita makes a lotus-like circle in which are collected e 
materials viz. waters of the ocean and of rivers mixe_d with rice, 
barley, sesame, masas and pancagavya, and a bhadrasam ma 
of udumbara, a tiger-skin, and golden jars and horns of cows 
In the north-east part of the palace, a homa is performed witn 
eight thousand ahutis ( oblations ) of rice &c to the accompani- 
ment of the vyahrtts, the Gayatri and the mantia to Tryambaka 



tms „ 

109 The wrrret^s who became allied to the by da mage ar ^ 

described Is 
E I vol III p. 258 
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(Tai. S. I. 8. 6. 2). The priest first propitiates the goddess 
T.glramt with the hymn 1,0 to Sri and then washes the crown with 
cow’s urine and dung, milk, curds, clarified butter and with 
water mixed with Ictdas to the accompaniment of appropriate 
mantras, and ties an amulet ( pratmm ), and sprinkles the king 
and his conveyance (horse ). At sunrise next day ( the day of 
coronation) the tiger-skin is spread on the throne, the king sits 
thereon facing the east, the priest takes the golden jars and 
sprinkles the king with water falling upon him from the eone- 
like horns of cows with several mantras ( such as those addressed 
to waters, Varuna &c. ). After the king is made to take a bath, 
a fee of a thousand mskas and a hundred duals is paid to the 
brahmanas. Then the crown is placed on his head and drums 
are beaten. 


The Kausikasutra of the Atharvaveda ( in 17.1-10 ) des- 
cribes the abhiseka ( called lagltu ) performed on the Yuvaraja, 
Mandalika, Samanta and Senapati and ( in 17.11-34 ) describes 
the mahabhiseka of the king. 


In the Ramayana there are numerous references to corona- 
tion. In the Yuddhakanda 131 we have a lengthy description 
of the coronation of Rama, Some of the salient features are : 
Rama was shaved that day, had a bath and put on costly 
clothes. Site also was suitably dressed and ornamented. Rama 
sat in a chariot and went through the capital, when Bharata 
held the reins, Satrughna held the umbrella, Laksmana the 
white clvwne ; then Rama rode an elephant ; drums were 
beaten and conches were blown ; as auspicious signs gold, cows, 
maidens, brahmanas, men with sweetmeats in their hands passed 
m front of Rama; the citizens had raised banners on every house; 
Jambavan, Hanuman and two others brought four jars full 
of sea-water and waters of five hundred rivers were brought 


1,10. The Visnudharmottara (II. 128. 2-6) states that the hymn to 
, ” i s different for each veda ; the hymn of 15 verses beginning with 
Hiranyavamara harinim ’ occurring m the parisista to the Rgveda is the 
one for Rgved-i, the hymn of four verses beginning with * rathe aksesu 
vrsabhasya vije 1 ( Tai. Br. II 7. 7) is the Srlsuttafor the Yajurveda .the 
verse • srayanta iva 1 { 267. 1319 ) for Samaveda and ' ^riyam dhstur mayi 
^ ' 18 *, he one ior Atharvaveda. The Agnipurana ( 237. 2-17 ) contains a 

£“*■**-**• not VBdio but Pauramc. Similarly the Rajadharma- 
bha (pp 367-370 ) contains a long pauranic hymn (said to have been 
^^a, to Sri which ,s to ^ recited while the king was to be 
ted on the throne after coronation. It is taken from the Visnuptnana 1. 9. 
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a ff d .!> sis ^ a - the family priest, seated. Rama and 
Sita on a jewelled throne ; Vasistha and other sages sprinkled 
Banja w Jt h he holy and scented waters, then mails! the 

Slmn v n "It 61 "’, 'l 6,11143 of merchants also sprinkled 
Rama, Vasistha placed an ancient crown on Rama’s head, 

there was dancing and singing; Rama gave presents to the 
priests and to his friends and to such helpers as Sugriva, Angada, 
Bibhisana and others and Site gave a necklace to Hanuman. 
In the Ayodhyakanda 15 we have a description of preparations 
tor the abhiseka of Rama as yuvaraja. The Raghuvamsa XVH. 
10 mentions the coronation of Kusa’s son with waters of holy 
rivers ( tirthas ) from golden jars. 


In the Mahabharata also there are several references to and 
descriptions of coronation. Vide Sabha 33 ( where people of all 
castes including sudras were invited at the Rajasuya, w 41-42 ) 
for the coronation of Yudhisthira ; S5nti 40 ( in verses 9-13 
the materials for coronation are described); Adi 44, 85,101 
( only references ). 


The sambliaras (materials required) of coronation are 
stated in the Pratimanataka (1. 1) ascribed to Bhasa and in 
the Panoatantra HI { after verse 75 ) 

In the Agnipurana, chap 218 deals with coronation and 
chap 219 sets out the mantras The following are the principal 
items in the ceremony ; bath ( with water in which sesame and 
mustard are mixed ), seating on bhadtesana, proclamation of 
abhaya (security and non-injury to all), releasing some prisoners 
from jail, AindrI Santi, fast by king, recital of mantras, sancti- 
fying the head and other limbs of the king with earth taken 
from the top of a mountain and from other places, sprinkling 
pancagaoya, sprinkling of water from four j'ars of gold, silver, 
copper and earth by amatyas of the four varnas, abhiseka by a 
Rgvedin with water mixed with honey, by Chandoga with 
water mixed with kusa grass, by Yajurvedin and Atharvavedin 
hrahmanas touching king’s head and throat with yellow 
pigment, singing and beating of musical instruments, holding 
of chowrie and fan before the king, king’s looking into a 
mirror and clarified butter, worship of Visnu and other gods, 
sitting on a tiger-skin below which there are four skins vis of 
lion, cheeta, cat and bull ; purohita to give madhuparka, to tie 
patta ( a fillet or tiara ) round the king’s head and to place the 
crown on his head ; presentation of ministers by the prahhara ; 
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king to give presents to the priests and other brShmanas; 
going round fire ; doing obeisance to eldore ; touching a bull , 
worshipping a cow with calf ; riding a horse ; honouring an 
elephant and riding it; procession in the capital ; honouring all 
people and taking leave of them. 

There are descriptions of the abhiseka of a yuvaraja ( as of 
Bhima in Santi 41 }, of a great commander ( as of Bhlsma in 
Udyogaparva 155.26-33 ), of Drona in Dronaparva 5.39-43, of 
Skanda in Salyaparva 45, 

The Rajanltiprakasa (pp. 49-83), the Rajadharma-kaustubha 
{ pp. 318-363 ) and Nitimayuklia pp. 1-4 quote from the Vfenu- 
dharmottara almost the whole of chapters 21-22 of the 2nd 
khanda that deal with the rites and mantras of coronation. It 
appears that the Kaustublia appropriates all the glosses of 
Mitramisra. The Visnudharmottara ( II. 19 ) sets out first the 
Santi ( propitiatory ) rite in honour of Indra ( called the 
Paurandarl or AindrI Santi]). It is impossible to give the details 
here, but a few matters may he noticed. The purana ( in IL 
21) includes all the details from the Vedic texts (such as 
Svastyayana, Ayusya, Abhaya and Aparapta hymns ) and adds 
other rites also. It mentions the procedure stated above from 
the Agnipurana and employs Yedic mantras in doing so. In II. 22 
the Yisnudharmottara gives purana mantras in 182 verses, in 
which such gods as Brahma, Naksatras ( from Krttika to 
BharanI), the planets, 14 Manus, 11 Rudras, Visve-Devas, 
Gandharvas and Apsarases, danavas, dakinls, birds like Garuda, 
nagas, sages like Yeda-Vyasa, emperors like Prthu, Dillpa, 
Bharata, vedas and vidyas, rivers &c. are invoked to crown the 
king. 


The Rajadharmakaustubha gives the most elaborate des- 
cription of coronation. First a santi rite is performed, then on 
the next ( 2nd ) day, a sacrifice to Isana ( Rudra ) ; on the 3rd 
day worship of the planets and other deities like waters, the 
earth, Mar ay ana, Indra &c and the invocation of naksatras ; on 
the 4th day a yaga for naksatras ; on the 5th day at night a 
sacrifice to the goddess Nirrti ( a clay idol seated on an ass with 
dark vesture ) ; on the sixth day AindrI Santi ( propitiatory rite 
in honour of Indra ) ; then the rites prescribed in the Visnu- 
dharmottara purana. 


The Visnudharmottara notes (IL 18. 2-4 ) that on the death 
of the reigning king, there is no waiting for an auspicious time. 
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The successor should be bathed with water, in which sesame and 
mustard are mured, proclamation should be issued in his name that 
he has succeeded as king, the purohita and astrologer should show 
him to the people while he occupies a seat other than that 
occupied by the late king ; the king should honour the people 
proclaim peace and security, set free some prisoners and wait 
for the formal coronation. The Rajanltiprakasa (p.62) adds 
that on the death of a king his successor should be crowned one 
year thereafter and that when a king abdicates his successor 
may be crowned on any auspicious day without waiting for a 
year. From the fact that the Kalinga king Kharavela was 
crowned in his 25th year and the faot that the Barhaspatya- 
sutra n (L 89-90 ) states that up to the 25th year the prince may 
spend his time in play and education and then in earning wealth, 
Jayaswal (in’ Hindu Polity’ part Up 52) concludes that a 
Hindu coronation could not take place before the 25th year 
This is proving too much. The Barhaspatya-sutra says not a 
word about the age of coronation Authorities like the Visnu- 
dhannottara require waiting for a year only after the death of 
the former king. 


The yisnudharmottara 11 * (H.7) specifies at great length 
the qualities of the principal queen ( agra-mahisl ), which are 
quoted by the Rftjanltikaustubha pp. 249-250 The chief queen 
should have the coronation rite performed along with the king 
or she should be separately crowned after the king. Manu 
VH. 77 advises the king to marry a lady of noble family, of the 
same caste, of charming appearance and possessed of good 
qualities. The RajataranginI ( Vlii. 82 ) notes that Jayamati, 
the queen of the good king Uccala of Kashmir (1101-1111 A.D.) 
always occupied half his throne. 

The Nltimayukha and Rajadharraakaustubha give the most 
detailed description of the AindrI Santi. For want of space it 
has to be passed over. The Rajanltiprakasa (pp, 63-66) and 
Rajadharmakaustubha (pp 340-346) contain in one place a 
Bummary of the whole ceremony after AindrI Santi commencing 
one day previous to the actual day of coronation. One detail of the 


in. v aRg r fi tsw VTvq seiaififii * *nr ■ 

I. 89-90 

112 i pi B n mforc mrom i 
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rites is interesting, viz. after tlio learned brahtminac and priests 
sprinkle the Icing with holy waters from several jars to the 
accompaniment of mantras and a Egvcdin brahmana touches 
the king’s head and throat with powder of i/oioatnii with the 
mantra ‘gaudhadvaram’ (Tai. A. X. 1.10), principal virtuous 
ladies, whose sons are alive, of the four varnas and also of mixed 
castes reciting auspicious songs (except the sudra ladies who 
remain silent) should sprinkle the king with the waters derived 
from the sea and other holy places," 3 There is a graphic descrip- 
tion of the coronation of Shivaji 1130 the founder of the Marallm 
Empire in 1674 A. D. in the chronicle {bakhtr) compiled by 
Krislmaji Anant Sabhasad ( ed. by K, N. Sane, pp, 98-104 ), where 
it is said that a costly throne was prepared, from 108 places waters 
were brought in 108 golden jars (95 ththas are actually named), 
Gagabhatta and other brabmanas officiated and sprinkled waters 
on the king, large gifts including the sixteen maliadan&s were 


made. Eight ministers stood round the throne (whoso names 
and offices are set out ), the head of the ecclesiastical department 
called Panditrao being to the right and the prime minister 
( mukhya pradhana ) to the left, an umbrella ( chatra ) set with 
jewels was held over his head, new golden coins were struck and 


a new era was started called ’Rajyabhiseka’ era commencing from 
that year. In a small work called * Sbivaraja-rajyabhiaeka-kalpa- 
taru ’ ( published in the quarterly Journal of the Bharata-itihasa- 
samsodhaka Mandala at Poona, vol X part I pp. 28-40 ) in 236 
verses it is stated that a Yogin named NiacalapurJ, an adept in 
Tautrika rites, got a second coronation of Shivaji performed over 
three months after that performed by Gagabhatta, with Tantrika 
mantras on Wednesday the 5th of the bright half of Asvina sake 
1596, one interesting fact stated being that Shivaji went through 
a form of marriage with vaidika mantras with his wives that had 
already been married to him with pauranic mantras. 

P ' TOmWfihgu P 346 and p. 12 for Similar words, 

w n e, 2 ' F ° r a , deta ' led and description of the coronation of 

5* b ‘r , 1674 A ; D '. Vide " Shiva-chatrapatimahaiSja-caritra ' £ 

ila ‘ S(ea PP- 1Z0-125 (in Marathi). Shivaji’s 

d rr:?“ ° a the 5th ° f tbe *** h* 0 i }ymh [ , {or j en 

0 coronatlon Sambhajt, son of Shivaji, 
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Tlie symbols of royalty viz the umbrella, the chowries and 
the cane stick are brought in to the king by principal ministers 
The Visnudliarmottara ( 11 12 ) states that the canutra for the 
king must be made from the tails of camari deer and must be all 
white with a handle of gold or silver and that the one for a 
councillor or purohita should be yellowish, while the same purana 
in 11. 13 describes the requisites of a royal umbrella That the 
umbrella and Camaras were inseparable emblems of sovereignty 
is emphasized by Kalidasa in Raghuvamsa HL 16 Vide the 
Brhatsamhita, chap. 71 and 72, for eamara and umbrella 


It appears that sometimes a king took another name on 
coronation which was called abhisekanama Vide Dr. R G 
Majumdar’s * Champa ’ p 157 for a list of such names from 
Champa and Dr. Minakshi’s ‘Administrative and social life 
under Pallavas ’ p. 39 for the Pallava Rajasimha having the 
coronation name Narasimhavarman Certain kings, when they 
performed Asvamedha, assumed new titles e. g Kumaragupta I 
seems to have asshmed the title of Mahendra, as is clear from 
some of his coins on which his name and title occur 


The Brhatsamhita of Varahamihira (chap. 48) lays down 
that the patta (tiara) for the king and others should be made of 
pure gold, that their length should be double of the breadth in 
the middle of it, that there should be five aigrettes in the king’s 
tiara, three in the queen's and yuvaraja’s, one in that of the 
commander-in-chief and none in the one that the king may give 
to a person as a mark of favour Utpala in his com on the 
Brhatsamhita says that patta is the same as nuduta, while acc 
to the Nltimayfikha (p 13) and other works patta is tied on 
the forehead and mukuta ( crown ) is placed on the king’s head 
Vide Rajanltiprakas a (pp 54-55) and Rajadharmakaustubba 
(p. 324) for further details The Vismidhaxmottara (Till) 
describes the characteristics of bhad? asana ( the throne ) for the 
king; vide also Rajanltiprakasa pp 51-52 It must he ma e 
of gold, silver or copper or a tree from which milky 3 ulM 
oozes when cut, it was to be one cubit and half high for a 
samrai, If cubit for a king and one cubit high for a feudatory 


(samanta) 

The Vismidharmottara (31162) states that on every anni- 
versary of the first coronation when the moon is m ■ 
nak^atra as that on which the first coronation took place th 

rites of ooronsto. 
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quoted by the R. D. K. ( p. 10 ) also says the same. " 3b Vide 
Rajanitiprakasa p, 115 and Kaustubha p. 379 also. 


Manu (VII, 217-230 ) warns the king against poisoning 1 The 
king should partake of food that is well oxamined and prepared 
by servants that arc trust-worthy ( lit. as if they wore his own 
self), that know the proper times (for dining), that cannot be 
won over and over the food spells destroying poison should have 
been muttered. He should mix up in all that he partakes medi 
cines that are antidotes against poison and should always wear 
gems that work against poison. Only women devoted to him 
and well examined and found safe as regards their dress and 


ornaments should be allowed to touch him when fanning or bath- 
ing him or applying perfumes to his body. The king should 
take care in this way as regards his vehicles, bed, food, bath, 
applying perfumes and all ornamentation’. Earn VII. 8 and 
Matsya 219.10 are very similar to Manu VII 220. Eautilya 
(1.17) states that the king should first secure his personal 
safety against his sons and wives and then the security of tire 
kingdom against near and distant enemies. He first deals with 
safety from his own sons, the princes. The opinions of various 
authors on polity are cited (some of which have been noted 
above) viz. secret punishment (acc. to BhSradvaja), keeping 
under guard in one place ( acc. to Visalaksa ), keeping the prince 
in a fort under the boundary guard ( acc. to the Parasaras), keep- 
ing the prince away from his own kingdom in a fort belonging 
to a feudatory ( acc. to Fisuna ), sending him to his maternal re- 
lations (acc to Eaunapadanta), making the prince addicted to 

sensual pleasures (acc. to Vatavyadhi), proper pre-natal care and 
proper education after birth about dharma and restraint (acc. 
to Kaut.). This symposium shows how the problem of the 
kings safety against bad princes taxed the ingenuity of all 

tTe onlv^^ M AlthaSSstra aDd h0W Eautilya advocated 

220 ai nrr 50 !'-” 56 P0SBiblei 7116 Ma tsyapurana, chap. 
r!l?-vvll eS °? tTalmng ’ disci P liDe and gradual transfer of 

responsibility and advises the imprisonment of a bad prince in 

well-guarded place furnished with comforts suitable to his 
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position" 1 Ini 20 Eautilya gives practical hints against the 
danger of fire and poisons : e g he says that poisonous snakes 
will not enter a building provided with Jivantl, Sveta and other 
plants; that cats, peacocks, mongoose and spotted deer when let 
loose eat serpents, that certain birds like parrots, manias, malbar 
biid shriek when they suspect snake poison, the heron loses his 
consciousness in the vicinity of poison, the pheasant (jlvan- 
jivaka ) feels exhausted; the young cuckoo dies, the eyes of 
rakoia become reddei " 5 . Earn (VII 10-13) repeats the words of 
Eaut 1 20 and the Matsya ( 219 17-22) lefers to the effects of 
poison on the same birds and a few others The Matsyapurana 
in chap 219-220 closely follows Eaut and Earn and appears 
to be based on them (eg Matsya 219 30 latter half is the same 
as Earn VH 24 first half) Vide Yasastilaka HI pp 511-512 
for the effects of poison on birds almost in the same woids as 
those of Eaut and Earn Vide Sukra I 326-328 Eaut I 21, 
Earn VH 15-26, Matsya 219 9-32 state that part of the food 
for the king should first be cast into fire and offered to birds and 
the effects noted, they dwell at gieat length on the different tints 
of the flames of fire and of the Gmoke when different kinds 
of food are cast into fire, they point out the actions and ges- 
tures of the poisonei, they prescribe that the cook and the 
doctor giving medicines for mixing in food as antidotes shoal 
be made to partake of the food and then the king should himself > 
partake of it The king has to be careful in the haiem, when 
xeceiving presents or anything sent by otheis, when sitting in 
a conveyance or riding a horse or travelling in a boat or when 
attending festivals ( Eaut I 20-21, Earn Vji 28-47 ) au 
I 20 and Earn (VII 44 and 50) advise the king not to trust women 
and even the queen and to approach even the queen after she 
has been examined by men 80 yeais old and women over 50 


in gmm H m rev 3 erosur- 11 
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wnrSTTOT 22S. 3-4 for similar provisions 

115. m ^ vn, 12 IS explained by the com. as 
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years in the harem arid found ,IS safe, Kaut. (I 20) and Kam. 
( VH 51-54) both name seven kings that met death in their 
queen’s chambers by the stratagems of the queens themselves or 
those that were incited by them; vis. Bhadrascna killed by 
his brother concealed in the chamber of his queen (who was in 
love with the king's brother), the king of ICarusa killed by his 


own son who had concealed himself under the bed of the queen 
(who was angered by the king’s promise to give the kingdom to 
the son of a rival queen), the king of Kasi killed by his queen 
who mixed fried rice with poison pretending that it was honey ; 
the queen of the king of Sauvira killed him with a jewel in her 
girdle that was smeared with poison; Vairantya was killed by 
his queen with her anklet smeared with poison; Jalutha (or 
Jarusa in Earn.) was killed with a mirror (with a rasor-like 
edge ) covered with poison ; Viduratha was killed by his queen 
who had concealed a weapon in her braided hair. The Harsa- 


carita (VI ) of Bana mentions with additional details the cases 
of Bhadrasena king of Kalinga killed by his brother Vlrasenn, 
the king of Karusa (Dadhra by name), KSsiraja (named Malia- 
sena) whose queen Suprabha killed him to secure the kingdom to 
her son, Jarufcha king of Ayodhya, Vairantya named Bantideva, 
Viduratha of the Vrsnis killed by Bindumati, the Sauvira king 
Vlrasena killed by queen Hamsavatl. In the Brhatsomhita 
( 1~2 ) two of these, Viduratha and Kasiraja, are mentioned, 

butthe latter is said to have been killed by his estranged queen 
with an anklet smeared with poison. Medhatitlu on Manu 
, } 53 Wotea four of these seven The NltivSkyamrta (raia- 
raksasamuddesa 35-36, pp. 231-232) sets out six other examples 
of kings killed by their queens The king has also to beware 
ot treachery from ministers and officials. Kaut. (in 1. 10) des- 
cubes how ancient writers devised methods of ascertaining the 
purity or impurity of ministers by putting before them allure- 
ments regarding dharma, wealth, sexual desires and playing on 
eir fears and gives it as his own opinion that temptations that 
have direct reference to the king or queen should not be placed 
m the way of the ministers. In the Harsacarita VI, Skanda- 
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gupta, the commander of the elephant arm of Harsa’s army, 
warns the Emperor against putting trust in everybody and 
gives 19 instances of kings that met misfortunes, death or des- 
truction through their own carelessness and the stratagems of 
those about them ( apart from the seven mentioned above and 
two more who fell victims to the wiles of their queens) Some of 
them are famous and deserve mention here, viz the king of Vatsa 
(i e Udayana) who was imprisoned by the soldiers of Mahasena 
that jumped out of a faked elephant ; Maurya Brhadratha killed 
by his Senapati Pusyamitra (called ‘anarya’ by Bana on account 
of his treachery to his master); Kakavarna Saisunari (Saisunagi?), 
Sumitra, son of Agnimitra, whose head was cut off by Mitradeva 
while the king fond of dancing was in the midst of aotors , 
the Sunga Devabhuti killed by his minister Vasudeva; Candra- 
gupta ( of the Gupta dynasty ) who dressed aB a charming woman 
cut off the king of Sakas; the foolish Maukhari king Ksatra- 
varman killed by bards Vide Kamasutra V 5 30 for two other 
examples of the Abhira king Kottaraja and Jayatsena king of 
Kasi The Nltivakyamrta ( Dutasamuddesa ) p 171 states that 
Canakya killed one of the Nandas through a data and that two 
other kings met death from presents of poisoned clothes and a 
jewelled box containing snake poison. The Yasastilakacampu 
(III pp 431-432) sets out many instances of kings that met with 
death from the wrath or the machinations of their ministers, 
purohita &c 


Prom these examples one should not draw the facile and 
sweeping conclusion that in India the life of no king was safe. 
In the vast continent of India there were always numerous king- 
doms at the same time It is no wondei that in the course of 
several thousand years and over such vast territories, some 
kings met death by treachery and stratagem. This is not a 
phenomenon restricted to India In a small country like 
England we have within two hundied yeais instances of the 
murder of the boy king Edward V and his brothel pimce 
Richard, of Lady Jane Grey nominated by Edwaid VI as his 
successor and the further fact that Cromwell during the last few 
months of his life was afraid of being assassinated During 
about 150 years from 1789 out of 30 Presidents of the U S A 
several such as Lincoln, Garfield and McKinley met death at th 
hands of assassins 

The truth is that in a monarchy the king was the pivot o 
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* tlie king was the root and the subjects were the tree ; in saving 
the king from dangers the whole kingdom was on the road to 
prosperity and therefore all wore to make efforts to guard the 
king’ 

Hereditary monarchy was the norm of government in 
ancient and medieval India. Kautilya expressly states (I. 17 
at end ) that the practice to make the oldest son the king in 
honoured except in the case of a calamity. At or about the time 
of Buddha and a few centuries thereafter there wore a few 
oligarchies or ( as some scholars prefer to call them ) republics. 
But our Dharmasastra or Arthnsastra authorities contain rather 
very meagre references to them. The Mahabharata in Santi 107 
furnishes the following data about ganarajyas ( government by 
groups ) : Internal dissensions arc the root of the rain of ganas ; 
it is very difficult to keep lines of policy secret when there arc 
many (when the government is that of many, i. e. an oligarchy 
or a republic } ; all members of the gana in their entirety do not 
deserve to hear the line of policy decided upon, but the chief 
persons among the ganas should meet together and arrange 
among themselves to secure the welfare of the whole gana ; if 
disputes that arise among the families ( or clans ) are connived 
at by the heads of the clan, the ruin of the clan takes place 
which leads on to dissensions among the whole group (gana) 
Danger from internal dissensions must be guarded against ( in 
the case of ganwajya), external dangers are not serious { in the 
ease of ganarajya). All members of the gana are equal by 
birth and family, but they aTe not equal in energy, intelligence, 
bodily appearance and wealth. By their enemies ganas arc 
broken by means of internal dissensions and bribes; therefore 
the greatest safety of ganas lies in union" 7 . In these words the 
author of the Mahabharata unerringly puts his finger on the 
weak spots of the rule of many viz. secrecy cannot be kept, 

Z* dUe to greed and ] ? alous y> which bring about 

heir downfall. In another p lace ( Santi 81 ) the Mahabharata 
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refers to tbe sangha of the Vr snis, of whom Krsna was the presi- 
dent, and the great truth that the ruin of sanghas is brought 
about by internal dissensions and corruption and it hits off the 
qualities required in the wise leader of the sangha to bo four 
viz sagacity, forbearance, self-control and giving up the acqui- 
sitive spirit The words sangha and gana are employed as 
synonyms in the Mahabharata Panini (HI 3 86 ) states that 
sangha means gana. Patanjali in his Mahabhasya ( vol II p 356) 
states that sangha, samuha and samudaya mean the same thing 
Panini knows two kinds of sanghas viz uyudhnfiom (who practis- 
ed the profession of arms) and those that were not so and 
further he also indicates that in the Vahlka country sanghas 
included" 8 brahmanas, ksatriyas and others (videV. 3 114). 
He names the sanghas of Vrkas, Trigartas, Yaudheyas, Parsus 
( V 3 115-117 ) as ai/udhajivm Katyayana by his mihka 
‘ ksatriyadekaraqat sanghapratisedhartham ’ on Panini IV 1 168 
shows that sangha was differentiated from monarchy. Acc to 
Kautilya ( p 53 above ) the sangha of the Vrsnis periBhed when it 
came in conflict with Dvaipayana In another place Kautilya 
says that ( m some cases ) the kingdom may be ruled by a 
clan, for the confederacy 1,8 of a clan is invincible, it is frco 
from the calamity of a kingless State and therefore exists on the 
earth very long Kautilya devotes one section (Adhikarana 
XI) to the dealings of the ambitious king with sanghas. Thero 
he states that securing the sangha on one’s side is far better 
than securing an army or allies and makes the most interesting 
remark 183 that the corporation of the ksatriyas and others m 


118 in the Kamaparva the country of Vahikas is severely 'condemned 
and it IS said to be the country between the Indus and the 6ve rivers of the 
Faniab ( chap 44 7} irsum mfRT ^miarar. I era: nmmuR- 

sRPfct II In chap 44 10 it is stated that their chief city is 

Sakata and in verses 11-30 and 35-38 their condemned practices arc set out, 
and verses 31-34 say that the country of the five rivers is called £ratta and 
Vahika In Karnaparva 45. 6-13 the interesting fact is mentioned that in 
that country only one brother .0 a family acts as a biahmana should and 
that their sons do not inherit but their sister’s sons take the inheritance 
Vide ’ Indian Culture ’ vol. VI 129-136 and vol VIII p 85 If for informal- 

ion on * Vahika *. a 
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the countries of Kambhoja and Surastra practise ivi la (husbandry 
and trade) and the profession of arms, while those of the 
Licchivikas, Vrjikas, Mallakas, Madralcas, Kukuras, Kurus 
and Panoalas live on the title of i (ijrin applied to them ( i c. 
they are not cultivators of the soil and soldiers, but are only 
chiefs or nobles) ‘What Kautilya moans by * vartfi-sastropa- 
jlvinah ’ appears to be that thoy were agriculturists ordinarily 
but wore Teady with their swords to defend their country when 
occasion required Kautilya then describes in detail without 
any scruples how the conqueror may by various subterfuges 
cause dissensions among the members of the sangha and its 
IcadeT or leaders ( sangha-wuhhija ) In VUL 3 Kautilya 
remarks that dissension becomes particularly rife owing to 
gambling among sanglias and noble clans that have the sangha 
constitution and they are destroyed. From about the 5th 
or 6th century A D. the oligarchic States or Republics became 
rare and gradually disappeared. We get further data about 
these ganarajyas from Buddhist works, Greek sources ( like the 
fragments of Megasthenes), coins and inscriptions. Rndradaman 
( in Junagadh Inscription of 150 A. D. ) boasts that he had 
uprooted the Yaudheyas who had become puffed up and 
unbending on account of the title of heroes ( vtra ) that was 
prominently applied to them among all ksatriyas** 1 {EL 
vol YUL at p. 44 ) Samudragupta ( in the first half of the 4tb 
century A. D.) subjugated the Yaudheyas, Malavas, Arjunayanas 
&c. In Gupta Inscriptions No. 58 p. 251 there is mention 
of a maharaja-mahasenapah who was made their leader by the 
Yaudheya-gana. The Brhatsamhita in several places refers to the 
xaudheyas and Arjunayanas (e g 4.25; 5,40, 67, 75; 1425 
and 28; 16.2! ; 17.19) and speaks of Yaudheya-nrpa in 9.11. 
VideRapson’s ‘ Indian coins’ pp. 11 and 15 and Plato II, nos 13-15 
and Plate m, no. 20 tor the coins of the Yaudheyas and Arjuna- 
yanas Arrian writes in * Indika ’ (tr. by MacCrindle IX. p. 208 
ed. at 1926) ‘from Dionysus to Sandrakottos the Indians 
counted 153 kings and a period of 6042 years, but among them 
a repubhc was thrice established’. MacGrindle’s ‘Invasion 
o into (p. 121 ) speaks of an aristocratic government on the 
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Hypliasis or Beas The Greek writers describing the invasion 
of Alexander speak of the democracies of the Oxydrakai 
( Ksudrakas ), Malloi ( the Malavas ), the Siboi ( Sibis ), Sambastai 
(the Ambasthas ) and several others iVide K. P. Jayaswal's 
* Hindu Polity ’ part I chap. VUI ( pp 63-79 ) for Hindu Repub- 
lics mentioned in Greek writings Rhys Davids in ‘Buddhist 
India' pp 19 ff. summarizes the data about Indian republics 
derived from Buddhist works. On p 22 he gives the names at 


eleven republican clans with their capitals, some of which like 
the Sakyas ( of Kapilavastu ), the Mallas (of Kusmara and Pava), 
the Videhas (of Mithila) and Licchavis (of Vesali) are well- 
known. Rhys Davids states ( p. 19 ) that the administrative and 
judicial business of the Sakyas was carried on in a mote-hall 
(santhagara) at Kapilavastu, that a single chief was chosen 
( but how and for what period is not known ) who presided over 
the sessions and ( when no sessions were being held) also ovei 
the State, that he bore the title of >aja He mentions that at 


one time Buddha’s cousin Bhaddiya was i aja and that in another 
passage Buddha’s fathei Suddhodana is styled raja He further 
points out (p. 26) that the Vajjians had eight confederate clans 
of which the Licchavis and the Videhas were the most impor- 
tant. K P. Jayaswal m 'Hindu Polity’ part I pp 25-165 
brings together all the data about Hindu oligarchies ( or repub- 
lics as he calls them ) and his work deserves the serious atten- 
tion of all those who are interested in the study of ancient 
Indian political institutions, though here and there one cannot 
approve of his interpretations and theories To take only one 
example, he holds that the procedure prescribed by Buddha for 
the deliberations of the sangha m the Mahaparinibbana-sutta was 
borrowed from the procedure followed by the republics m their 
deliberations and therefore he describes the procedure of the 
Buddhist sangha m great detail ( ‘ Hindu Polity,' part I chap 21 
pp 103-117) Dr D R Bhandarkar also (in ‘Some Aspects ox 
Ancient Hindu Polity’ pp 121-125) adopts this theory Hub to 
say the least is a gratuitous assumption The mere fact tto 
Buddha told the prime minister of AjStasatru, king of Magadua, 
who contemplated attacking the Vajjian confederacy, that t 
latter would not decline but prosper as long as they obse 
seven conditions and the fact that those very seven cond t 
were prescribed by the Buddha for the welfare of the sangta do 
not lead on to the further inference that the procedure foBowed 
by the monks in the deliberations of the meeting of ttio sangh 

(which is set out in such passages *s the Mahavagga IX , 
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vol XVII p. 264 ff, Cullavagga IV. 9, S. B. E. vol. XX pp. 24-27) 
was the procedure of the meetings of the oligarchies. The seven 
conditions (both for the welfare of the Vajjians and the Sangha) 
are set out in the Mahaparinibbana-sutta, chap. I. (S. B E. 
vol. XI. pp. 3-8) viz holding full and frequent public assem- 
blies, meeting togethei in concord and carrying out undertakings 
in concord, enacting nothing not already established arid abro- 
gating nothing that has been already enacted and acting in 
accordance with ancient institutions established in former days, 
honouring and Tevering and supporting elders and hearkening 
to their words, not detaining women or girls of their clans by 
force or abduction, honouring and supporting Vajjian shrines in 
town or country and not allowing proper offerings and rites 
to fall into desuetude, protecting and supporting the Arahats 
among them. On the most important points in connection 
with a republic oi oligarchy we have no information at all, viz. 
who were entitled to vote, what were the qualifications for 
membership of the assembly that governed the State, how 
voting took place, what was the period for which mem- 
bers of the assembly were elected, whether the president was 
elected for life or a shorter period or was elected at all, what 
were the powers and procedure of the assembly. Vide Dr. Beni 
Prasad in ‘Hindu Political Theories’ p 158 for criticisms. 
Rhys Davids ( in ' Buddhist India ’ p. 41 ) eays that according 
to the Jatakas there were at Vesali (modern Basadh in the 
Muzaffarpur District ), the capital of the Licchavis, 7707 tajas 
( or chiefs ). In the Bhaddasala-jataka ( Fausboll, vol. IV p 148 ) 
there is a lefeience to a tank reserved for the bath of the families 
of the ruling chiefs ( ra]§s ) of the gana in the city of Vesali. 
In the Mahavastu (ed by Senart vol. I p. 271) it is stated 
that there were twice eighty-four thousand nobles ( rajana ) 
among the Licchavis. This explains what Kautilya means by 
rajasabdopajlvinah. These people called ‘ rajas ’ were probably 
the scions of the several branches of the Licchavis, who had in 
their hands the government and who were not doing manual 
( or agricultural ) work. Vide Government Epigraphic Report for 
1899 p 23 and Indian Historical Quarterly vol. IV p. 652, where 
it is said that in an inscription from Uttaramallur the extent 
of land and of Vedic learning required in a candidate for elec- 
tion are specified as also the method of writing on tickets the 
names of candidates. But such leeords, even in South India, are 
very few and iefer to village sabhas and there is nothing in 
the works on dharmasastra or arthasastra about the methods of 
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election to political assemblies and the qualifications of candi- 
dates. Vide Dr D R Bhandarkar’s 1 Some aspects of Ancient 
Hindu Polity ’ ( 1929 ) pp. 101-121 for a concise statement of 
several types of republics in Ancient India, 

Another important question is whether in monarchical states 
theie were popular assemblies of elected representatives or, in 
modern language, Parliaments. The words ‘ sabha ’ and ‘ samxti ’ 
require consideiation in this connection In Bg I 91 20 Soma is 
said to confer a son who is 1 sftdamja, vidalhya and sabhetja, from 
which it follows that sabha ’ is in some respects different from 
‘vidatha’. In 3?g II 24 13 a vipra (a priest or composei of 
hymns) is said to be sahheya ' clever or eminent m a sabha’. In 
Rg X 34 6‘ sabha’ ,M appears to mean a gambling hall In 
Vaj S XXX 6 sabhacma seems to mean only ‘sabhasad’, a mem- 
ber of a judicial tribunal, while in XXX 18 the sabhasthsnu is 
given up to Askanda in the symbolic Purusamedha. In the Vaj. 
S XVI 24 there is an obeisance to sabhas and sdbliapcili'i (presidents 
ofsabhas) In Atharvaveda VII 12 1 ‘sabna’ and ‘samiti’ are said 
to be the two daughters ofPtajapati.from which it may by argued 
that they were veiy similar but somewhat different. In Atharva- 
veda XV. 9 2 also sabha and samdi are separately mentioned In 
Tai. Br HL 7 4 the word sabhapala occurs and sabha is explained 
as ‘ gambling-hall ’ by Sayana In fig X 97 6 and Vaj S XII. 80 it 
is said ‘ that vipra is said to be a doctor (bhfeak) in whom medicinal 
herbs come together as nobles ( rajanah) in a samiti (meeting or 
battle)’. In Rg. X 191 3 the word ‘samifci’ seems to mean no 
more than a meeting or meeting place In. Atharvaveda V 19 
we have ‘ the assembly ( samiti ) does not suit him ( oi is not won 
over by him ) who harasses a brahmana ’ In the Chandogya P- 
(V 3. 1) Svetaketu is said to have repaired to the assembly (sawim 
of the Pancala country, where the king Piavahana Jaroli .»»» 
him five questions which the former could not answer and then n 
approached the next morning the king who was in his *»« 
Here it seems that both words are applied to the same assembly 
It is impossible to say how the sabha or am* oon " 
intheVedic period All that we can say is that i - was 
assembly of people to which the king, learned men and otoers 
went. It is extremely doubtful whether it was an dectmb wdy 
Probably it was an ad hoc assembly of such people as car 


122. 1 ** ^ 

123 W wOTffmm ' """ wm 

*$JH1I3TO$V. 19 15 



93 


3X1 ] Meaning of sabhu and Ramili 

be present. K P. Jayaswal ( in ‘ Hindu Polity ’ part 1 p 11 ) 
holds that ‘ samiti ’ in the vedic age was the national assembly 
of the whole people, that it was the king's duty to attend it 
( ibid. p. 12 ) and that * sabha ’ was the standing and stationary 
body of selected men working under the authority of the samiti 
(t bid. p. 18)’. This is all conjectural, as Jayaswal himself 
admits ‘the sahha was certainly related to the samiti, but its 
exact relationship is not deducible from the data available ’ 
( ibid p. 18 ). 


These frantic efforts by such scholars as Jayaswal to prove 
that India had elective assemblies are made to counteract the 
sinister propaganda of many English writers that East is East 
and West is West and that the democratic institutions of the 
West cannot be transplanted with success on the soil of India 
This is mischievous propaganda, There wore no democracies 
even in Europe a few hundred years ago; even in England, 
Prance and a few other countries democracies have been inti o- 
duced and have thrived within a short time There is no reason 
why they should not do so in India, if honest efforts are made 
and difficulties^ are not purposely created by vested interests 
Korkunov in ‘ General theory of law ’ ( tr. by Hastings, 1922, 
Hew York p 296 ) says ‘ According to the historical school the 
political oiganization of England is good for England alone, 
for it corresponds to a natural genius very peculiar.. .This 
doctrine of the historical school is false, since we have already 
seen that a change produced in the social ideal may bring about 
a change in the whole social development The influence of 
one people on the life of another is a proof of this The ideal is 
a force supporting the social life and this ideal may be the 
result not merely of our own special experience, but also of the 
experience of neighbouring peoples 


Two other words require consideration, viz. Pam a atu i 
•Jumpada. The word ‘ paura ’ occurs in Eg V. 74. 4 where it 
has three applications, viz. to the Asvins, to the sage Paura 
(who was an Atreya) and to the cloud (aec. to Sayana). 
w Wal { m Hl , ndu p oIity part II pp 60-108) devotes 

oncfaLJ twV° /T* ’ ‘ JSnapada ’ and one ™y at 

i„genu £ V hf 5- ^ *** 3e ™ g ’ ind ^try and 
Pama atuL r ° D ^ “W"* He holds that the 

wS mav b! u a ?!f a r r6 eIeCtive Parliamentary bodies or 
their fim +■ Cai3ed tlle Hindu Diet and he sums up ( on p. 108 ) 
their functions as follows ‘we had an organism or a twin 
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at p. 45 or in the Ramayana 1L 2. 51,11. 111. 19 ‘paurajanapadam 
janam’). Lastly if the paurajanapada organization had (as 
said by Jayaswal in the quotation cited above) the power to 
depose kings and pass even hostile statutes, is it not a contradic- 
tion in terms to say that, instead of the Parliament or Diet 
deciding to remit certain taxes, it was the king who romittod 
taxes and bestowed favours ( or privileges ) of lakhs of rupees on 
the supposedly all powerful Paura-Janapada assembly ? In all 
passages that he quotes from the Ramayana and other classical 
Sanskrit works the ordinary meaning of ixiuta ( residents of the 
capital ) and jamjxida ( inhabitants of the country other than 
the capital ) is quite enough and it is impossible to hold that any 
elective body is meant In most passages the plural ‘paura- 
janapadan ’ is used. If ‘ Paura-janapada ’ stands for one elective 
body ox two bodies, no explanation is offered why the plural 
should generally be used and not the dual. Kautilya (1. 19 ) 
states that the king should in the 2nd part of the day ( divided 
into eight parts ) look into the causes of the paura-jamapadas. 
Jayaswal ( in ‘ Hindu Polity ’, part II p. 95) misinterprets this 
passage by saying that the king had to set apart one period 
daily for the business of the paura-janapada assembly. Here 
again the plural is used and the dictum of Kautilya is the same 
as that of Yaj. L 327 who says that the king should look into the 
law-suits (vyavaharan) of the people. The word ‘ karya ’ j B 
employed by Manu VJ1L 43, Narada and other writers on 
vyavahara in the sense of ‘law-suit’. Yaj. IL 36 says that the 
king should restore to the ]anapada property stolen by thieves- 
Jayaswal ( in ‘ Hindu Polity part H. p. 93 ) presses the singular 
lanapadaya’ into his service and holds that it was the popular 
assembly that demanded the restoration of the things stolen, 
ims, to say the least, is twisting the plain words of Yaj. The 
it paraphrases the word to mean ' to the person dwelling in 
ms country from whom the property was stolen’. The corres- 
ponding passage of Manu VILL 40 ( datavyam sarva-varnebhyo 
rajna corair-hrtam dhanam ) is quite clear, since it fortunately 
noes not use the word janapada and Medhatithi explains it as ‘ it 

( d V* th0Be fr0m whom was stolen Jayaswal 
( m Hmdu Pohty’ p ar t Hp. 79 ) holds that a passage in the 
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But the plain moaning ia that the mint-master was to mint 
standard silver and gold coins for all people when they brought 

10 ha X e C011,s struok 0nc inking circumstance 
to be considered i B that, though in all works on polity a ,n m K 

.aid to have seven elements, none of them includes a political 
elective assembly ( like the paura-janapada postulated by 
Jayaswal ) among them. They only enumerate the country and 
the capital and declare even these as of lesser importance than 
the king and the ministers. Another matter that makes the 
existence of powerful elective political assemblies in monarchies 
most unlikely is the total absence of any reference in works on 
polity to the method of election, the system of voting, the qualifica- 
tions of members, the period for which the assembly was elected 
and allied matteis When medieval writers like Apararka on Yaj 
11 1 ( p 600 ) quote from Brhaspnti verses about four kinds of 
saliha, they refer only to judicial tnbunals of various sorts ami 
grades (the same verses ale quoted as Harita’s in Rajuniti- 
ratnakarap 20) Viden 368 below 


If elective popular assemblies did not exist, then it may bo 
asked whether the king was an absolute monaich or a despot or 
whether there were any checks that mitigated or regulated 
the power and doings of monarchs. The answer is that there 
were such checks and limitations These were of various kinds 
Exhortations addressed to the king himself exercised a restrain- 
ing influence. For example, Kat (10) says ‘ the king who gives 
way to wrath without pioper thought would reside m a horrible 
liell for half a Kalpa ’ The importance of dharma as an all- 
cmbracing institution was impressed upon the king by our 
writers so frequently that it must have had its psychological 
effect on every king The idea that danda personified as a Deity 
might strike down the had king himself (Manu "VTX 19, 27, 28, 30> 
Yaj I 354-356 ) would tend to keep even a whimsical king 
■within bounds. The views of ancient writers have already been 
cited according to which the king was not to act as he pleas- 
ed, but was to regard his high office as a sacred tract and was 
to rule according to the dictates of the sastras These views 
created public opinion which must have certainly influenced the 
king’s acts The ideal king Rama is depicted as having 
abandoned his queen SIta ( whom he knew to be pure ) because 
the people could not accept her as pure after her long stay in 
Ravana’s prison Vide RamSyana V3L 45 Then there were 
the ministers whose advice the king was enjoined to seek 
Besides there was the purohita and there were learned brahmanas, 
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who were to propound what dharma was, whoso directions he 
was to carry out and who were supposed to have power to ruin 
a bad king (vide Yas 1 39-41, Gautama XI. 12-14, Manu IX. 320). 
Vide H. of Dh, vol. II. pp. 138-145 for the peculiar sanctity 
attaching to the person of a br&hmana and the superior position 
of brahmanas as a class ws-a-us the king. There was a deep- 
rooted faith that the rules of the sBstras ( the Srauta and Smarta 
dharma) were divinely inspired and were above the king. 
Observance of dharma was the great social and political ideal 
from very ancient times for all including the king. This is 
most emphatically put in the Br. Up. I. 4. 11-14, where it is 
stated " even after creating the four varnas He ( the Creator ) 
did not think that stability had been attained. He then created 
the most excellent Dhut ma which is the might of the mighty 
( i e. more powerful than the warrior caste ) There is nothing 
higher than dharma Even a very weak man hopes to pxevail 
over a very strong man on the strength of dharma, just as (he 
prevails over a wrong-doer ) with the help of the king. So what 
is called dharma is leally truth. Therefore people say about a 
man who declares the truth that he is declaring dharma and 
about one who declares what dharma is they say that he speaks 
the truth These two ( dharma and truth ) are this ” (i. e. one). 115 
Kamandaka L 14 stated that the Yavana king ruled over the 
earth for a long time because he ruled according to the dictates 
of dharma. In his administration of justice the king was to he 
checked by the judge and sabbyas, who were fearlessly to render 
advice to the erring king ( as will he shown in the section on 
vyavahara ). Besides corporations and guilds were powerful and 
had a sort of self-government. Manu ( VUL, 336 and Yaj. II. 307 ) 
went so far as to prescribe a heavy fine which the king was to 
inflict on himself for Ms illegal exactions and punishments and to 
direct that the king Bhould distribute among brahmanas wealth 
forfeited by grave sinners ( Manu IX. 243-244 ). Lastly there 
was the final sanction that the sastras allowed the subjects to 
abandon a worthless king or even to kill a misguided one or 
tyrant, as stated above (vide Manu YIL 27-28, Arthasastra I. 4). m 
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Kautilya (VUI. 3) whan dealing ,M with the evil results of 
want of discipline in a king states that kings who are hot- 
tempered are known to have fallen victims to popular fury ( or 
the fury of ministers ) We may say that in theory and so far as 
ordinary people were concerned the sovereign’s power was absolute 
and unlimited as Manu IX. 9-12 aptly illustrate and as Brhat- 
Parasara states ' the king is Brahma, Siva, Visnu, Indra, he is 
the giver, the destroyer, and the enforcer according to the karma 
of his subjects But there were ( as stated above ) very real 
checks and limitations that effectively prevented him from exer- 
cising his undoubtedly unlimited powers These checks, though 
real, cannot be called constitutional in the sense in which that 
word is used in modern times. As said by Narada the subjects 
are dependent while the king is uncontrolled, but he could not 
go against the sastra ( vide Haradatta on Gaut XT. 2 ) 


In modern times the activities of a sovereign person are 
three-fold, viz. executive, judicial and legislative The judicial 
activities of the ancient Indian king will be dealt with in 
another section on law and the administration of justice One 
great difference between ancient and modern societies is that 
the legislative action of the king was extremely limited m 
ancient times, while in modern times people are more and more 
looking to legislation for regulating all manner of things 
Manu (VH. 13 ) lays down that since the kmg has in hun the 
glory of all deities, whatever rule as regards desirable matters 
the king establishes and whatever action he declares as un- 
desirable among those actions that are harmful, should not be 
transgressed by any one In his gloss on this verse Medh&tit i 
carefully points out what orders the king can issue and on what 

- subjects he cannot issue orders He gives the following inst- 
ances of orders _g£_both kinds : ‘ To-day all should observe a festival 

| in the capital, all should attend a marriage ceremony at the 

- house of the minister ; animals should not be killed to- ay y 
the butchers and birds should not be caught, debtors should not 
be harassed by creditors on these days ( to be specified ) , no o 
should associate with such and such a man (an undesnraDi 
person); no one should allow a certain (undesirable) pe«o 
to enter the house’. Medhatithi adds that the king is 
authorised to interfere with the iastnc rules governing 
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vamas and Kfaomas sucli as the performance of 
This gloss of Medhatithi occurs word for word i" the ^anlti- 
prakla (pp. 23-24), which gives a more correct texlthan the 
printed editions of Mandlik and Gharpuro. Kautilya (U. 10) 
devotes a chapter to the drawing up of Sasanac, particularly 
with reference, to their linguistic elegance and diplomatic 
etiquette. The SukranttisSra (L312-313) prescribes that the king s 
edicts ( sasana ) should be proclaimed to the subjects by boat of 
drum that bis edicts should be written and displayed whore four 
xoadsmeet, and that the king should declare that breaches of the 
orderB would entail heavy fines, In I 292-311 Sukra givos 
instances of such ordeis, the most important of which are: 
Watchmen should take rounds in the several streets every one 
hour and a half at night in order to prevent thieves and 
P a T amnnre moving about ; people should not employ abuse or 
beating towards their slave, servant, wife, son or pupil ; no one 
should practise deceit in respect of measures, weights, coins, 
resins, metals, ghee, honey, milk, fat, flour; no document 
should be got by force ; no bribes should be taken nor should 
any bribes be given to persons engaged in doing the king’s 
work ; no one should ofier shelter to had characters, thieves, 
paramours, those who hate the king, the enemy, parents, 
persons worthy of honour, learned men, men of good character 
should not he disrespected or ridiculed ; no dissensions should 
be sown between husband and wife, master and servant, between 
brothers, between teacher and pupil, between father and son; 
no Interference or obstruction should he caused to wells, parks, 
boundaries, dharmasalas, temples, roads or to those who are 
deficient in a limb; without the king’s permission no one 
should engage in gambling, selling liquor, hunting, bearing 
arms, sale or purchase of cattle or elephants or horses or camels 
or she-buffaloes or slaves or immoveable property or silver, gold, 
gems, intoxicants, poisons, drugs, the profession of medicine or 
should pass a sale deed, deed of gift or give a decision about a 
debt ; no one should falsely accuse another of the great sins, 
nor take treasure trove, nor frame new rules for clubs or con- 
vivial gatherings ( samaja ) nor should publish slander against a 
caste, nor should appropriate property which is without an 
owner or has been lost, nor divulge the ( king’s ) lines of policy, 
nor babble about the vices of the king ; the people should not 
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ovon tlunk of forsaking thoir dharmu, Bpoaking untruth, commit- 
ting adultery with another’s wife, giving false evidence or 
fabricating documents, accepting gifts socretly, committing 
thefts and engaging in othor desperate acts, ongaging in sedi- 
tion ; public sorvants should not exact moro than the tax already 
soltled ; only such weights and measures arc to bo used as hoar 
tho royal stamp ; all subjects should strive to possess good 
qualities', desperadoes should ho arrested and handed over to 
tho king; hulls lot loose (in memory of tho dead ) should bo 
kept well controlled and fed by those who lot them loose. 
Medh.llithi on Manu VIU 399 states that a king may prohibit 
the export of foodstuffs from tho kingdom in a famino. Tho 
sovornl edicts of Asokn show that lus ordors were framed on tho 
same lines that aro contained centuries later on in the Sukra- 
nltisira Most of his proclamations insist on moral virtues 
such as truthfulness, obodionce and reverence to parents, elders 
and preceptors, honouring brahmanas and sramanns, kindness 
to animate, tolerance of other faiths. Proclamations that 
may be called positive laws aro vory few, such as his ordor 
in Pillar Edict IV to give throe days’ respite to criminals 
condemned to death (OIL vol. I p 125 ) or his regulations 
restricting tho killing of animate contained in the 5th Pillar 
Edict ( C I I. vol. I. p 138 ) or in the First Rock Edict at 
Girnar ( p 7 ) ‘ no living being must bo killed or sacrificed 
and no festival meeting must bo hold ’ In tho reign of Avanti- 
varmtvn of Kashmir tho killing of living bomgs was prohibited 
for ton years ( vide RfijataranginI V G4 ) Law'-makmg in the 
modern sense is almost entirely lacking m the smrtis. Gaut 
XI 19-25 show 188 that tho king was to find the law required 
for tho decision of causes from the following, viz (1) the Veda, 
Dharmosastras, the Angas ( lores auxiliary to the Veda such as 
grammar, exegesis, metrics etc.), Upavedas, Puranas; (2) customs 
of countries, castes and families that w r ero not opposed to the 
Veda ; (3) the usages of husbandmon, traders, herdsmen, money- 
lenders and aTtizans; (4) ratiocination, (5) the opinions" 3 ' 1 delivered 
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by fee assembly (parisad) of men deeply learned m fee three 
Vedas The aufeoritativencss of customs, usages and conven- 
tions and their relation to sastra will he discussed later on. 
In fee decision of causes there were four deciding factors, 
dharma, vyavabara, caritra and rajasasana, which will also bo 
dealt with later. So royal edicts or orders first came to be made 
in the administration of justice and probably served as laws or 
precedents in later times. Vide H. of Dh. vol. H. PP ; 968-970 for the 
role of parisads in religious matters. Yaj 1. 9 and Sanklia speak of 
pttrsal or assembly of learned men as final authorities on dharma. 


The executive functions of the king required a large number 
of ministers and officers. This topic will he dealt with immedia- 
tely below. 


There is another way of looking at the king’s functions viz. 
they were religious and secular. The first required him to do 
certain acts for propitiating gods and unseen powers and 
removing dangers therefrom with the help of the purohita and 
sacrificial priests (vide Gaut XI. 15-17, Yaj I. 308 ) and he had 
to guard dharma. His secular functions included those that 
led to prosperity, that helped the people in famine and similar 
calamities, dealing even-handed justice, guarding person and 
property from thieves and trespassers and against invasion. 


The Mahabharata records the tradition that many kings of 
former times abdicated the throne in favour of their sons and 
resorted to fee forest as hermits Vanaparva 202.8 mentions 
Brhadasva who crowned his son Kuvalasva. Vide also Vayu 
88.32. Bhxtarastra says to Yudhisthiia that in their family it 
was customary for kings to transfer fee sovereignty to their 
sons and resort to a forest towards the close of their lives 
( Asramavasi 3.38 ). Vyasa says that that was the practice of all 
rajarsis (Asramavasi 4.5) and the Asramavasiparva (20) mentions 
the names of several such kings. Vide also Sant! 21.15. In 
Ayodhya 23.27, 9419 this practice is referred to. 1 * 9 In the 
Raghuvamsa (I 8, XVHL 7,9,26) Kalidasa says that in the 
family of Raghu kings in their old age became mums ( hermits ) 
and in chap. VILL 11-23 he draws a fine contrast between the 
lives of Aja and his father Raghu ( who had become a yah ). 
There aro Jain traditions of some antiquity that connect the 
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great Jain sage Bhadiabahu, the last Srutakevalin, with Candra- 
gupta Maurya, who is said to have abdicated in favour of his 
son and to have gone to Sxavana Belgola Vide Indian Antiquary! 
vol 31 pp. 156 ff where Fleet criticizes this tradition and rejects 
It In the Divyavadana (XXIX p 431, ed. by Cowell and Neil) 
it is stated that Asoka died destitute of power 120 and possessions 
and Fleet (in J R A. S for 1913 pp, 656-658) says that there 
is in this probably a reminiscence of abdication by Asoka King 
Lavanaprasada of the Vaghela dynasty in Gujerat abdicated in 
favour of his son Viradhavala (1233-38 A. D.). Vide Bombay 
Gazetteer, vol, I part 1 pp 198, 200, 206 

Kautilya (ViLL 2) speaks of a novel rule called ‘dvai- 
rajya’ 121 (sovereignty of two) and distinguishes it from 
‘ vairajya The Mss differ in their readings, but the reading 
given in the footnote by Dr Sham Sastri seems preferable. 
Kant remarks “As between dvairajya and vairajya ( foreign 
rule ) the former perishes on account of mutual hatred and 
rivalry; hut the latter according to the acmnjas is enjoyed by 
foreigners as it is, when it pays attention to winning over the 
subjects; ‘No’ says Kautilya ‘dvairajya’ (generally) exists 
between father and son or between two brothers, their welfare 
is the same and therefore by reason of the influence of amalyas 
(over the two rulers) it can last, hut vauajya comes mto 
existence by being seized from another king who is living an 1 
therefore the (foreign ruler ) thinking ‘this country is not mine 
impoverishes it and carries off its wealth or treats it as a chattel 
(for sale) or when he finds that the country is disaffected 
towards him abandons it and goes away". This remarkable 
passage contains the mentality of foreign rulers m a nutshell. 
Mann IV 160 in a lucid and laconic manner states how in- 
dividual and national happiness lies m freedom Kalidasa m his 
Malavikagnimitia 1,2 (Act V) appears to refer to the conception 
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of dvairajya when lie makes Agnimitra say that the latter 
desires to establish a dvairajya for the brothers Yajnasena and 
Madhavasena on the north and south banks of the river Varada, 
who would both remain under the command of the king (Agni- 
mitra). In the Mahabharata a similar rale of two brothers, 
Vinda and Anuvinda in Avanti, appears to be referred to (vide 
Udyogaparva 166, cr. ed. chap 163). MacCrindle in ‘Invasion 
of India by Alexander’ p. 296 quotes Diodorus to the effect that 
Alexander sailing up the river came to Taula (Patala?) a city 
of great note with a political constitution drawn on the same 
lines as the Spartan, for in this community the command in 
war was vested in two hereditary kings of two different houses, 
while a council of elders ruled the whole State with paramount 
authority. Vide Jayaswal’s ‘Hindu Polity’ part I pp. 96-97 
and Dr. D. R. Bhandarkar’s ‘Ancient Indian Polity ' p. 99-100 
for some further details on dvairajya from Buddhist and 
other sources 



CHAPTER IV 


MINISTERS 

Amalya — The second of the seven elements of rajya is thB 
amalya, which word may be translated as ‘ minister.’ There are 
three words that are interchangeable though sometimes dis- 
tinguished, viz. amalya, sactva and mantnn, the first being the 
oldest of the three, A Karika on Panini ( IV. 2 104 ) teaches 
the formation of the word with the affix tyap ( tya ) from ama 
meaning ‘near or with’ ( vide Mahabhasy a, vol. IL p 292). In 
Rg IV. 4. 1 m there is the germ of this word ‘ O Agni 1 Go like 
a king riding an elephant, accompanied by his ministers’- 
Yaska ( in Nirukta VI. 12 ) explains 1 amavan ’ as ' amatyavan,’ 
though two more explanations of the word are offered by him. 
The word amalya itself occurs in Rg. VH 15. 3, but there it is 
an adjective and means ‘ our own ’ or * abiding in our house ’• 
In some of the sutras like the Baudhayanapitr-medhasvitia 
(14. 13, 1. 12 7 ) the word amatya is used in the sense of ‘ near 
male relations in the house ’. Vide H Dh. vol II. p. 588 n. 1375. 
The word ‘ amatya ’ occurs in the sense of minister in Ap Dh. 

S H. 10. 25 10 * The king should not live better or more 
luxuriously than his gurus ( elders ) and his ministers ( gurun- 
amatyansca natijivet ) ’ The word ‘ saciva ’ occurs in the Ait 
Br ( XII. 9 ) where It is said that Indra considered the Maruts 
as his ‘ sacivas ’ ( helpers or comrades ). The necessity of amulyas 
or sacivas is stated in graphic language by several wnters 
Kautilya (17 last verse ) says ’ kingship is possible only with 
( the aid of ) assistants, a single wheel cannot work ( a chariot ) , - 
therefore the king should appoint ministers and listen to their 
opinions’. Manu(VH 55 = Sukra IL 1) says ‘it is difficult 
for a person single-handed to accomplish even an easy task , 
how can government particularly, which has great good as its 
nim be accomplished without helpers’? The Matsya-purana 
( 215. 2 ) prescribes ‘ the king, while his bead is still wet wit i 
the waters of coronation, if he wants to supervise his State, 
should choose his helpers, as in the latter the kingdom secures 
stability Matsya 215 3 is the same as Manu VP 55 Vid e 
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Visnudharmottura U. 34. 2-3 which arc the same as Mafcsya 
215. 2-3 ; also Santi 106. 11 and Rajanttiprakasa p. 174. From 
Arthasastra 1. 7 and 8, Manu VIL 54 and 60, Earn. IV. 25, 27, 
XHt. 24 and 64 it appears that they use the words saciva 
and amatya as synonyms Rudradaman in his Junagadh 
Inscription 124 (E. I. vol. VIII. p. 36 at p. 44) states that his 
great enterprise to lepair the Sudarsana lake was disapproved of 
by his advisory ( mati-saciva ) and executive councillors (karma- 
saciva) who were all endowed with the qualities required in 
amatyas and yet who were averse to the project and had no 
enthusiasm for it, since the breach to bo repaired was very groat 
Here sacivas are divided into two sorts, those who give advice 
and those who execute the business decided upon and tho word 
saciva seems to be a synonym of amatya. Amara 125 states that 
the amatya who is a dhtsaewa (i e matisacxva) is called a 
mantrin, while amatyas other than the mantrin arc called 
karmasacivas. ’These distinctions are often not observed. 


Sumantra is called amatya in Ramayana 17 3 and the best of 
mantrins in I 8. 4. In Ayodliya 112. 17 am&tya and mantrin 
seem to be distinguished. From Eaut. I 8 ( last verse ) ‘ Haying 
divided the spheres of their powers and having taken into 
consideration the time and place and the work they have to do, 
all these persons should be appointed as ministers (amatyas), 
but not as mantrins, ’ it follows that mantrins were regarded by 
Kautilya as of a higher grade than amatyas in general. The 
R. N P. p. 178 says that the amatyas are also styled mantrins 
Kautilya states ( 1 10 ) how amatyas are to be tested by upadhas 
i. e by means of tempting them as regards each of dhw tm, 
artlm, Icama, and’Wwya (fear) and to be employed if found honest 
after any one of the four tests, while mantnns were to be appoint- 
ed only if their integrity and loyalty were proved by all the 
tests combined^ Upadha 136 i s defined by the HStivakyamrta 
P , as testmg tlle mind of a person as regards dharma 
artha kSma andbhaya by various devices’ ( employed by secret 
agents) Eat ( 4-5 ) quoted by R. N. P. p. 136 states that the 
minds of kings always go a stray on the (slightest) cause by 
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e mind of the 

About the number of members in the council of ministers 
there has been a great divergence of views from ancient times 
Kaut 1 15 and Earn. XT. 67-68 state that according to the 
Mana.va school the council (pan sad) of ministers should be 
constituted of twelve amatyas, acc. to the Barhaspatyas of 16, 
acc to the Ausanasas of 20, but Kautilya’s own opinion was 
that the number is determined by the power or exigencies of 
the State ( yathasamarthyam ) The BalakSnda (7 2-3 ) states 
that Dasaratha had 'eight honest and devoted am&tyaB (who 
are then named) Manu VII 54 and Manasollasa (E 2. 
verse 57 ) require that the king should select seven or eight 
ministers who should he hereditary, versed in the saBtras, brave, 
born of high family and well-tested This advice was followed 
by Shivaji, the founder of the Maratha empire, who had a council 
of eight ministers (jPradhanas). Vide Ranade's ‘Rise of the 
Maratha Power ’ pp 125-126 where he describes the functions 
of the eight ministers called 1 Mukhya-pradhana ’ ( Prime 
minister ) ’, Pant Amatya ( Finance minister ), Pant Sachiva 
( General Accountant and Auditor ), Senapati ( Commander-in- 
chief ), Mantri ( in charge of king’s private affairs ), Sumanta 
( Foreign Secretary ), Panditrao ( in charge of the Ecclesiastical 
Department), Nyayadhlsha (Chief Justice). This list was 
probably taken by Shivaji’s advisers from the SukranltisSra 
U 71-72 where almost, the same eight are said to be the 
ministers according to some. Vide also Grant Duff’s History 
of the Marathas, vol. I p. 193, and Rao Bahadur Wad’s selec- 
tions of sanads and letters ( in Marathi ) published by Messrs. 
Mawajee and Parasnis in 1913, where the names of the eight 
ministers of Shiva) i are stated and their duties are described 
( p. 123 ). In the SSntiparva ( 85. 7-9 ) it is declared that the 
king should have 37 sacivas, of whom 4 should be learned 
and bold brahmanas, 8 valiant ksatriyas, 21 prosperous 
vaisyas, 3 sudras and one suta versed in the Puranas, but 
verse 11 adds that the king should discuss, and settle lines of 
policy m the midst of eight mantrins and Santi 83 47 says that 
mantrins should not be less than three. In the RsmSyana 
( IL 100. 71 ) Rama whom Bhorata came to meet in the former’s 
exile asks him whether he held consultation with three or four 
mantrins and ( in verse 18 = Sabbaparva 5. 30 ) Rama hopes 
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that Bharata did not settle his policies by himself alone or in 
consultation v?ith too many ministers, Kautilya ako (L 15) lays 
down that the king should hold consultation with three or fouT 
mantrins The Hitivakyamrta ( mantrisamuddesa pp. 127-128 } 
holds that they should bo three, five or seven, that unanimity 
is difficult to secure in a group of persons of different characters 
and that when there are many ministers they are jealous and 
try to carry out their own ideas. These passages show that 
firstly there was to be a small cabinet of three or four ministers, 
secondly there was to be a council ( pan sad ) of ministers who 
might be eight or more in number according to requirements 
and thirdly there was a large number of amatyas or sacivas 
( high functionaries concerned with various departments ). The 
council is mentioned in the 3rd and 6th Bock Edicts of Asoka 


(CorpusII vol.lp.4 ‘ parisapi yute ajfiapayisati’ ) in the words 
'the council will order the officers called Yuktas’. The qualifica- 
tions of ministers ( amatyas ) are laid down in several places 
e g in Kautilya I 9, Manu VII 54, Yaj. I. 312, Kam. IV. 25-30 
( of which verses 28-30 are almost the same as the words of 
Kautilya ), SSnti 118 2-3 ( 14 qualities of mantrins are men- 
tioned), Santi8°. 25-28, BalakSnda 7. 7-14, AyodhyakSnda 100. 
15, Medhatithi on Manu'VH 54, Agnipurana 239. 11-15 (~ 

IV. 25 and 28-31), Manasollasa H 2, verses 52-59, Nltivaky- 
amrta p. 108, Rajanitiratnakara pp 13-14 ( quoting Narada and 

™ S PP 174 " 178 ’ R^dharmakaustubha 

PP ‘ f 1-Z54 Budhabhusana pp. 32, 57-58. Only the qualities 
required by Kautilya in amatya are set out here : He must he 
a native of toe country, born of high family, influential, well- 
trained in arts, far-sighted, wise, of good memory, vigilant 

caTw lt ’^ 0ld ’s lntelllEem ’ endcwed witt enthusiasm and dignity’ 
capable of endurance, pure (in mind and actions), well-disposed 

5to t0 the , king J’ endowed with factor, strength! 

health, spmtedness, free from arrogance and fickleness affee- 

offended by the king), Kautilya states that amatyas are of 

4116 . bBEt ’ middline and inferior, of whtoh the first 
must be endowed in toil with toe qualities set out by him 2 

In T* ^ ° ne QUalfcer aDd a half respectively 

maS a e ! l?% faUltS ^ dfeqUaIif7 a P er son ^ being a 
fort mantri lT J 618 ?. Bet ° Ut the ^elifications 
( verse 46 ) he v ^ whlci » deserves special notice, viz. 
, ®n° u ld have secured the confidence of toe 

aB<i ^ apadas - Ma » 7 ™ks Prescribe that toe mincer™ 
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to be hereditary if the son was capable like his father, e e 
Manu VU 54, Yaj I 313, Ram ay ana H 100 26 ( =Sabhaparva 
5. 43 ), Agni. 220 16-17, Sukra IT 114 The Matsya 215 83-84 
and Agnipurana ( 220 16-17 ) add the very sensible remark that 
such hereditary ministers should not be allowed to dispose of 
the cases of their dayadas (agnates) The Visnudharmottara 
(2L 24 55-56 ) contains the same rule This heieditaty character 
is borne out by many inscriptions Foi example, m the Allahabad 
stone pillar ins of Samudragupta, Harisena is himself a Maha- 
danda-nayaka whose father Dhruvabhuti was also a Mahadanda- 
nayaka (Gupta Inscriptions pp 10,15) and in the Vdayagm 
cave Inscription of Candragupta H (ibid p 34) Vlrasena is 
described as ‘ anvayapraptas3.civya ’ ( who hereditarily obtained 
the post of saciui) The RIP (p 176) after quoting the Matsya- 
purana expressly states that the lieieditary punciple was to be 
given up, if the son or giandson of a former minister had not 
the requisite qualifications, hut that such a descendant was 
to be employed only in such state work as was suited to 
his 1,7 attainments The mantrins should, according to most 
authorities, be chosen from among brahmanas, ksatriyas and 
vaisyas, but not from sfidras, even if the latter be endowed with 
qualities ( vide Sukra IL 426-427, Nltivakyamrta p 108 ) ,,f * 
The consultation with the council of ministers was to he in 
secret Kautilya ( I 15 ) says * All administrative undeitakings 
must be preceded by consultation with ministers The place for 
consultation should he so secluded that the conveisation going 
on inside will not be heard outside and that even birds cannot 
see it, for it is narrated that secret consultations were divulged 
by parrots, rrmvuis, dogs and other lower animals ’ U8 The 
Harsacarita VI states that Nagasena of the Naga dynasty met 
destruction in Padmavatl because his secret policy was divulged 


137. umgrwffa t qgr^ r sr n Tfu' am fisnv svfib » ai«5*3<r ftgsffcr 
vwwfr'bs mrnr: n anrrv vmr&i nWr. grfpar wrv am 

mgaia a g awt ot^arngq^g aw au i n rft a p 176 

137 a mgnro gri h a t au 

sn fo mtmai uqra: t arfitamr° p ios 

13B. mnrmr- i ag^r nya- ann arefa m V t <n%fbwrrilmr 

emn; ■ f? gawmanrb- mwr fuvr- ftmvliant - 1 ahfcns { » • 

compare vi ‘ m aaa w m s amamv 

■Rrrarqni i g-twis u viv m sftrmmT samfar vmtrnn^i > 
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by a mamu, Srutavarman lost life kingdom in Sravasti as bis 
secret was disclosed by a parrot, and king Suvarnacuda mot 
bis death in Mittikavatt by babbling m a draam aboirt his 
policy Tide also Mann VH. 147-150, Yaj. 1. 344, Kam XI. 53 
65-66, Agnipurana 225. 19, Mfinasollasa II 9, verses 700-705 
p 92. Kaut. (I 15 ) has a verse ' no outsider should know the 
king’s secret policy which he desires to carry out Only those 
who are to carry it out should know it only when it is b egun 
or accomplished*. Vide for a similar rule Manu VU. 105 
( =Santi. 140 24 which is also the last but one verse in Kaut. 
I 15). 1S * The king presided in the council, but if he was not 
present the chief minister presided ( Manu YU. 141 ). Inttie 
Malavikagnimitra (Y) the king's decision to make a dvaiuijya 
is conveyed to the council of ministers and then the amatya 
( who here means the chief minister or President of the conncil ) 
informs the king that the council agreed with the king, where- 
upon the king asks the council to depute the commander-in- 


chief Virasena to carry out the proposal. Kant, further says 
( 1 15 ) that all business was to be transacted in the presence of 
the ministers ; hut if any one was absent his opinion was to be 
elicited by despatching a letter. In matters of emergency ( or 
great danger ) the king is to call his cabinet ministers and the 
council of ministers and what the majority decide or what 
would lead to success is to be carried out by the king. Sukra 
1365 also refers to the view of the majority. It is the duty of the 
ministers, according to Kam, IV. 41-49, to prevent a king from 
pursuing an evil course, it is the duty of the king to listen 
to the advice of his ministers and such ministers are not 
merely his friends but are really his guns. m Sukra (H. 82-83) 
asks ‘How can the kingdom be brought to prosperity by those 
ministers whom the king is not afraid to offend ? They are no 
better than ladies who are to be decked with ornaments and 
fine clothes. What is the use of those ministers, whose advice 
does not tend to the advancement of the kingdom, the people, 
the army, the treasury, good government and to the destruction 


139. sure itr? to t rijftro 

*!tum n ETTT^T S3. 49 and 5 TTT^cT 140. 24 with slight variations ; q ^ iS vV 
reads S51WT HIT tft ftfwfSsisf fl g (WW) 'U 1 — U 

MQ. Pit; Hawaii i sswiitN =Stvi 

ye > -.ro It ft Sd'd-w tpr surr nan 1 v qe s wu i 4 n wwt- 

«w*w>i«T* anvftr v 1 tf wv 55^} urnt srarftkn mwgw 
IV 41, 44-45 - 
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of onomies? The ministers, however, must have found it 
difficult to plenso the king and also to placate the subjects A 
well-known subhasita Btatos that one who looks to the benefit 
of the king comes to bo hated by the people and he who looks 
to tho good of the people (only) is abandoned by the king; when 
there is this great conflict it is rare to find a person who can 
secure tho aims of both tho king and the people Manu (VU 
56-59 ) proscribes the matters in which consultations are to be 
hold with ministers and the procedure thereof, viz. peace and 
war, Mann (i e army, treasury, capital and the country), 
sources of rovonuo, protection (of himself and of the country), 
the proper bostowal of the wealth obtained, the king is to 
ascertain tho opinions of ministers separately and then jointly 
and then do what is beneficial ; he is then to hold consultation 
on the most important affairs relating to the six means of policy 
with a wise bralimana who is tho most distinguished of all 
ministers and always to rely upon him, to settle all lines of 
policy finally on his advice and then to act Yaj I 312 also 
requires tho king to consult his manluns, then a brahmana 
( purohita ) and thereafter to decide himsolf tho course of action 
The principal matters which mantrins have to concentrate them- 
selves upon, acc to Kam XIII. 23-24 (=Agnipurana 241 16-18), 
aie : mmiha, seouring the fruit of the line of policy adopted 
( such as conquering a country and protecting it ), the carrying 
out of the business ( of the State ), predicting the good or evil 
effects ( of an action taken ), revenue and expenditure, govern- 
ment ( i e punching those who deserve punishment ), subduing 
enemies, measures against calamities like famine, guarding the 
king and the kingdom. 1,1 The Nltivakyamrta ( p 185 ) concisely 
puts the same by saying that amatyas have to concern them- 
selves with revenue, expenditure, guarding the ruler (a e ms 
body, his dharma, wife and children ), looking after the army 
m all its arms 

Yaj I 343 says ‘ since the State depends upon modi a (' 1 
Hues of policy arrived at after consultation with ministers), e 


la being read as rwufi VTWF3T • 

frm " ***** 5 S ***** 

fern I Ktmro xin. 23-24 and wftrgn"r 241 16 w. 1 ww 
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king should keep his lines of policy secret in such a way that 
people should not know them till the results of his undertakings 
manifest themselves Kautilya ( X. 6 last verse ) emphasizes 
the importance of mantra in * an arrow discharged by an 
archer may kill one man or none at all, hut a ( well-considered ) 
scheme put into operation hy a wise man may destroy even 
those who are only conceived ' ,4E Both Sahhaparva 5. 27 and 
Ayodhya 100, 16 have the same verse, viz mantra is the root of 
victory . ,4! Kautilya and the Kltivakyamrtap. 114 say that manlta 
accomplishes the following, viz. the apprehension of what is not 
or cannot he seen, imparting the strength of definite conclusion 
to what is apprehended, removal of doubt when two courses or 
opinions are possible, inference of an entire matter when only a 
part is seen. 144 In most works such as Kaut. X 15, Kam. XI. 50, 
Agnipurana 241. 4, Pancatantra L p 85, Manasollasa (H. !) 
verse 697 ff, p 92 ) it is said that mantra has five elements which 
have to be considered ( it is pailcahga ), viz. means of carrying 
out actions (or works), plenty of men and materials, proper 
allotment of time and place, remedies against pitfallB, the 
( happiness of the kingdom or people ) that will result from the 
accomplishment of the course deoided upon. us 


The high functionaries and office-holders have been different 
airdifferent times. In the Vedic age, in the performance of the 
Rajasuya, there are certain offerings (generally twelve in 
number ) which are called * ratninam . havSmsi ’. Their order 
and names differ in different texts, though most are the same 
in alL Besides the king ( the sacrificer ), the eleven ‘ ratnas ’ 
{ jewels ) or 1 ratnins ’ are ( according to the Sat Br. V 3. 2 ) . 
the commander-in-chief, the purohita, the crowned queen, suta 
yramani, ksatlr (chamberlain), sangt ahttr (treasurer or charioteer ?), 


S’wra *t tq s,: ugsmn i vrfbns urn-. f?tm 

•Btnrf? n x. 6 last verse, quoted in qwRdri<h in. p. 386. 

143. nr=n ft rr?f mffu tm i anfism loo 16, ffenn m-ti- 

it msn wrra iro<t « nur s. 27 . 

14 4, 

i fRunc mduirfisr uvqi* i sirdsiret 

1, 15 and nrttn. p. 114, -which reads nrervr 

^ i gl srem i tadnrs x. is, nsum nntuhnvt fq*tidt 

slumps XI 56 It wili be noticed 
at Kam. omits and makes up the five by counting %srmrnr 

and separately. 
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aksavapa (superintendent of gambling or of the records?), 
bhagadugha ( collector of taxes ), govikartana ' ? hunter ), duta 
( courier ), parivrkti ( discarded queen ) Vide H Db vol H 
p, 1215 n and 1216 In Tai Br ( L 7 3 ) they are the same as 
above except that govikartana is omitted and the queen called 
' vavata ' is added These are described in the Tai Br. 1 7 3 as 
the bestowere of the kingdom (ete vai rastrasya pradatarab). 
Vide also Tai. S I 8 9 1-2. It is clear from Sat Br V 3. 2 2 
and 4 that some of these jewels like the command er-m-chief 
and the huntsman were of low caste or of the sudra caste 
Later on certain functionaries began to be called tirthas, their 
number being 18; vide Sabhaparva 5 38 ( =Ayodhya 100. 36 ) 
and Santi 69 52 for a reference to the 18 tirthas. 1,1 Kautilya 
( I 12 ) speaks of the 18 tirthas and enumerates them ia In the 
Kaghuvamsa 17.68 Kalidasa employs the word tlrtha in this sense. 
According to the Nltivakyfimrta ( p 29 ) persons who are helpers 
in dharma and state business are called tlrtha In the Edicts 
of Asoka the high officers were called mahamatras ( in Bock 
Edict ~XTT there are dharma-mahamatras ) and other officers were 
yuktas, rajukas and pradesikas ( in Book Edict HI ) of whom 
the first at least were subordinate to the council of ministers. 
Later writers like Govindaraja on Ayodhya 100 36, 'the com 


146. 4iQ<tei<t3\ p fr g ^sr v* =? • murt* 

ii apitwr ioo 36<=w*mr} 5. 38= l 32. 



augn *renD *H it rifrr7 n : writer: Jy 

re grift vr vr Wt i wqnffi* n ^ rftgwgi jgw w » »«- 

SnWl 12 <s li‘ doorkeeper: e Lord Mayor of the palace , 34PW- 

is Lord Chamberlain (the same as*sre<W or erelWff « n Asvamedbika- 
parva 22 20 and Salya 29 72 and 94 and the >n the 12th Keck 

Edict at Girnar or Mansehra in Corpus 1. I, p 80 , and the atW gn*VW ,D 
SRSVSOTW215 42) njreu is probably Chief Magistrate. >= the minister 

or the Chief Commissioner of Revenue. IS < be minister 

of the Treasury, functions are not koown, Wire! >s probab y nmttUV - 
is the Chief Justice whose court was in t he capit al 
was superintendent of all mines and State manufactories, qegvra was office 
charge of all branches of the army, o fficer in charge 

all forts, a™ officer in charge of all frontiers, j 

forests and forest tribes It is possible to regard as 

meaning the chief of pradestrs (they were many, ace to Kaut, ya V 2 ) 
to take Paura as equal to the Nagarakai.e capital Superintendent 

ArthaSstrall 36) and Vyavahanka as Chief Justice. For uronfifa 

7 . («■ « a -)- 
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on the Yasastilaka I p. 91 differ as to the names of these 18, 1,1 
The Bajataranginl 1. 120 informs us that in former times there 
were only seven departments ( harmaslhavas ), that later on they 
became 18 and that five more were added to these eighteen 
(1Y. 142-143 and 512) viz. mahSpratihara, mahasandhivigraha, 
mahasvasala, mahabhandagara, mahasadhanabhaga ( and so the 
Heads were called * adhigata-pancamahasabda ’ i e. to whom 
five titles with ‘maba’ in them were given). ,4t The Agni- 
purana 220 mentions several high functionaries like the 
senapati, pratihara, duta and heads of departments. The Sulcra- 
nitisara (H. 69-70 ) enumerates ten principal high functionaries 
of the king (prakrtis) viz. purodhas (purohita), pratinidhi, 
piadhana ( President of council ), saciva (war minister), mantrin 
(Home minister), pradvivaka (minister of justice), pandita 
(minister of ecclesiastical matters), sumantra (Finance minister), 
amatya ( revenue minister ) and duta ( minister of diplomatic 
relations ) and remarks that others omitted purodhas and duta 
from this list of ten and held that these eight should all receive 
the same pay ( verses 71-72 ), while Sukra was of opinion that 
the ten high dignitaries should each receive in order one tenth 
more as pay than the succeeding one ( v. 71 ), that the purohita 
was the most eminent of all, that among the rest each preceding 
was more eminent than each succeeding one ( IL 74-77 ), that 
after these hign dignitaries came the other officers (adhikarigana, 
II. 279 ), that then came the darsaka ( secretary ? ), and lekhaka 
( clerk ), then the menial servants who waited on the king and 
lastly the lowest were those who carried out dirty work. In 
n. 84-87 Sukra briefly brings out the special functions of the 


3.* T-strimfr wwwn 

wwtrrenmft nwmmtifcvsrnFsr usrt mri*s < com on 

Ut wLp . P 91 ’ i nmUn p. 29 

149. This 15 a meaning of paSeamahasabda which is peculiar to the 

Rajatarangim. Elsewhere that title generally means one before whom were 

thTotl t ee e n f Ve “ iaStnlmentS In ,he TaIch « FMt of Kulastambha in 
9 th century the epithet 'samadhigata-pancamaha&bda' is applied to a ling 

(«.ahara J adh.ra ja) , D E. I vol XII p i 57 , while m an Inscnption Iron 

vol XII 3 ZT A D lt IS applled ta » mahamandale&ara (E I. 
&ke6« ' Pimpan pIat6S of D ^«varsa Dhruvataja dated 

^ 97 th e sama tltle 1S a PPHe d to a minister described as toJfniTwSrmr, 

( E. I. vol. X. p. 89 ) Vide IBBSAc V 

15 



114 


History of Dharmaiastra 


fVoL 


ministers from pratinidhi to dfita 150 and then In XL 88-105 at 
length. In 1 353-361 Sukra lays down how the king’s public 
durbar should be arranged, viz. the king’s throne should be in 
the centre of the western half of the hall on which the king 
should sit well-dressed, wearing his crown, armour and a drawn 
sword ; his sons, grandsons, brother’s and sister’s sons should 
sit behind him, his daughter's sons should sit on his right and 
on his left should Bit in order his uncles, chief agnates, members 
of the assembly, commanders ; in front of the king to his right 
should be seated his maternal grandfather’s relatives, the man- 
trins, and to the left his father-in-law, wife’s brother, officers &c. 
The Sukranitisara ( I 374-376 ) lays down certain very practical 
rules for the king: ‘he should personally observe villages, towns 
and districts every year; he should see whether his subjects 
are kept contented or are harassed by his officers, he should not 
side with the officers (with the man on the spot ) but rather 
should take the side of the subjects, he should remove an officer 
who is hateful to many ( lit. a hundred ) people and an amalya 
should be removed if he is found to commit several illegal acts 
Sukra (in E 107-113 ) further advises the change of portfolios 
among the ministers ( e. g sumantra should be appointed 
amatyaor vice «ersa);he says that for each department three should 
be engaged, one the most clever being the head and two others 
being darsakas ( secretaries ) who should be changed every 
three, five, seven or ten years ; one man should not he allowed to 
hold the same high office for a long time, since otherwise he 
becomes intoxicated with power, 16 ’ servants should not do any 
business without a written order nor should a king order any- 
thing to be done except in wrriting.( H 290 ). 


The words in Aaoka’s Edict HI ' pancasu paficasu vasesu 
niy&tu’ probably refer to the practice of the transfer of high 

150 

«3tnfcranOTi3*rar emnv srfir * 

efiMm 11 gaiWrra n. 84-86 _ -~._~.rr . (vxl 

151 Compare what Kautilya says ' V3 T? HJV WRUIH V ^ 
14 ■D 305) That power corrupts is forcibly stated by Plato in ins 

Book IV P 485 (Random House ed ) ’Chronos knew that no human nature 
invested with supreme power is able to order human affa.rs and not ove 
with insolence and wrong * 
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officers every five years. Tlio 6th caste mentioned by Megas- 
thenes (Fragment 1 p. 41 and Fragment XXXIII p. 85 in 
McCrindle’s ‘Ancient India’ ) was that of overseers who inquired 
into and superintended all that wont on in India, and made 
reports to the king or, where there was no king, to the magistrate. 
Megasthenes probably confounded the ministers and adhyaksas 
( who were often hereditary ) with a caste. Vide also Fragment 
XXXIV pp. 86-88 about the officers of state and their duties- 
It is probably on account of some such rule as is stated in 
Sukra about frequent change of portfolios that in the inscriptions 
high functionaries have epithets prefixed to them which indicate 
their connection with several portfolios e, g. in the Banskhera 
plate of Emperor HoTsa ( E. L vol. IV p, 208 at p, 211 ) Skanda- 
gupta ( who is probably the same as the Skandagupta mentioned 
by Bana in theHarsacarita VI as commander of the elephant arm) 
was the dutaka of the grant and is described as ‘ mahapramatara- 
mahasamanta ’ ; in the Allahabad stone pillar Ins. of Emperor 
Samudragupta (Gupta Inscriptions p. 10 and p. 15 n. 4), Harisena 
is described as ' Sandhivigrahika ’ ( minister for peace and war ), 

' KumaTamatya ’ (the minister of the Yuvaraja ?) and Maha-danda- 
nayaka 15 * ( commander of an army ); Prthvisena ( a brahmana ) 
is described as mantrin, kumaramatya and then mahabala- 
dhikrta ( in E. I vol X p. 72, of Gupta Samvat 117 ). In theory 
and practice the king was to issue orders in the presence or 
under the advice of his principal ministers We read in the 
grant of BajarSja I of the Eastern Calukya dynasty that he 
issued his command in the presence of the mantrin, purohita, 
senapati, yuvaraja, dauvarika and pradhana (E, I. vol IV. p. 300 
at p. 302 ). Sukra ( IL 362-370 ) describes the procedure followed 
in issuing orders about State business. First the mantrin, 
pradvivaka (Chief Judge), pandita (head of ecclesiastical 
department ), and duta should write out the business relating to 
their departments, then the amatya should write thereon ( sadhu 
hkhanam-ctsh, the writing is good), sumantra adds ' sarmjag 
wc drttam’ ( it is well considered ), the pradhana writes * satyam 
yathartham ’ (it is the truth, it is as the business requires ), 
pratinidhi should write ‘ anglkartum yogyam ’ ( it is proper to 
accept this), the yuvaraja should write * anglkaifcavyam ’ (it 
should be accepted ), the purohita should write ‘ lekhyam sva- 


152. ' Mahada^dansyaka ' may mean ' the chief minister ’ as Maim. VII 
65 states 'on the amatya depends the control (of the government) and 
discipline (among subjects) depends on control (danda).’ 
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bhimatam * ( this ■writing is approved by me ) ; all then Bhould 
make their seals after their remarks and then the king should 
write * anglkrtam ’ 151 ( it is accepted ) and affix his seal 

The RajataranginI showB that persons often rose to ministe- 
rial positions from low birth e g. ( V. 73 ) it states that an 
engineer of Avantivarman was a foundling, ( VH, 207 ) a watch- 
man became chief minister. 


It is necessary to say a few words about some of the great 
officers of State. First comes the Yuvaraja Kautilya devotes 
one chapter (I. 17 ) to taking care of the prince. The subjects 
of the prince’s education, his association with state business, 
treatment of princes, good or bad, the coronation of a yuvaraja 
have already been dealt with ( pp. 49, 83 &o. ). The younger 
brother or eldest son was made yuvaraja ( Crown Prince ) during 
the reigning king’s life ( Ayodhya, chap. 3-6, Kam. VII 6, Sukra 
II 14-16 ) Rama on his coronation as king made Bharata the 
Crown Prince when Laksmaua refused to be so,(Yuddhal31.93)- 
The yuvaraja and princes were often sent as governors of 
different parts of the realm. The Divyavadana ( XXVI p 371 ) 
states that Asoka was sent by his father Bindusara to Taksasila 
to pacify popular disturbances and Emperor Asoka himself is 
said to have sent his son Kunala from Pataliputra to the same 
town to pacify the citizens that had been offended by the 
arrogance of the amatyas ( ibid pp 407-8 ) Kharavela in the 
HS thigum pha Ins ( E I. vol XX at pp. 79, 86 ) waG a yuvaraja 
for nine years from his 16th to his 24th year From the 
MalavikSgnimitra we learn that while Pusyamitra was virtual 
emperor of Bharatavarsa his son Agnimitra was ruling at 
VidiSa and had the authority to divide the kingdom of Berar 
between two brothers, Yajnasena and Madhavasena The 
yuvaraja is not generally enumerated in the lists of manta-ins, 
but he is one of the 18 tlrthas and from Sukra ( above p 115 ) it 
appears that he had a seal and important matters passed through 
his hands along with those of the ministers. According to 


153. compare the word 'drstam’ occurring at the ^gmmng of 
Chammak and Sivan, grants of the Vakataka emperos Pravarasena II and 

, tn o]ate 0 i the Pallava king Sivaskandavarman *• 

at the beginning , vide E I vol 22 p 167 
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Sukra (II, 12) the yuvatSja and the group of amatyas are the 
two arms or eyes of the king, but Sukra V. 17 warns the king 
against transferring all power to the Crown Prince except when 
the king is about to die. The Matsyapurana 220, 7 quoted in the 
Budhabhusana ( p. 33 ) prescribes that the king should entrust 
to the well-disciplined prince at first unimportant offices and 
then gradually important ones. ,!S If a prince was ill-behaved 
he was not to be abandoned as he would go over to the enemies 
and harm the king, but he should be kept confined in a guarded 
place ( Earn. VII 6, Budhabhusana pp 33, 35, verses 77, 93 ). 
As regards his emoluments he was placed on the Bame footing 
as the mantrin, purohita, senapati, the queen, the king’s mother 
( Kaut V. 3 ). What office is meant by the Eumaramatya in 
some of the Inscriptions ( e. g. Gupta Ins, pp. 10, 50, E I vol X 
p. 72, E. L vol XI p. 83 ) is not clear. It does not probably 
mean 'a royal prince who was also an amatya’, but rather 
some minister attached to the yuvaraja, as contradistinguished 
from rajamatya ( which office occurs in Gupta Inscriptions, p. 218) 
It appears that in ancient times provincial governors could be 
total strangers to the royal family From Eudradaman’s 
Junagadh Ins. we learn that the governor of Surastra under 
Candragupta Maurya was a vaisya called Fusyagupta and 
under Asoka a Yavana noble or king called Tusaspa ,SS(1 ( E I 
VEIp 36 at p. 43). 


Next comes the purohita. In H. Dh voL II pp. 40 and 363 
it has been already shown how purohitas existed from the most 
ancient period of the Egveda, how the purohita was thought to 
. the smj l of the king and how the co-operation of the 
spiritual teacher and the secular head (the king) was deemed 
absolutely necessary for the prosperity of the kingdom, how 
Gautama < XI 12-14 ) and Ap Dh. S H 5 10. 16 prescribed the 
qualities of the purohita. Our authorities B how that the purohita 

^ irl a Plie - Si ^ Alt Br - (40 - 2 ) the purohita 
.ra stragQpa ( the saviour of the kingdom ), The Sukraniti also 
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T “ 1S stran E e ‘hat Dr Bern Prasad ,n ■ The State in ancient 

the latter is^cali f ° rmer governor ls designated rhstnya ivh.le 
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though a very late work, similarly describes the puroluta 
(31 74 ) as ‘ rajarastrabhrt ’ { the supporter of the king and the 
kingdom ) In the Hgveda HI. 53. 12 we find the idea that the 
hymns and the spiritual power of the purohita Yisvamitra 
protected the Bharata clan IH He made the king ready for 
battle and accompanied him in battle murmuring ‘ where the 
arrows fly &c\ (Bg. VI 75 17) while the fight went on (vide A4v. 
Gr IH 12 19 quoted below n. 308) The Visnudharmasutra 
HI 70, Y»3 L 313, Earn. IV 32 require that the purohita was to 
be well versed ,s7 in the vedas, itihasa, dharmasastra or danda- 
nlti, in astrology and portents, in rites of propitiation contained 
in the Atharvaveda, of high family, endowed with all vuiyus and 
good acts as stated in the 6astras and with austerities. Kaut* 
(19) states almost the same qualifications for the purohita, 
requires the king to honour his advice as a pupil honours his 
teacher or a son his father or a servant his master and says that 
royal power advanced by brahmanas, enforced as with a spell 
by the consultations of mantrins and endowed as with a weapon 
by the observance of sSstric rules becomes invincible and 
secures success Vide Adi. 170 74-75, 174. 14-15, Santi. 72. 2-18 
and chap. 73, Bajanltiprakasa pp 59-61 and 136-137, Eaja - 
dharma-kaustubha pp 255-257 for qualifications expected in 
the purohita Kautilya (X 8) states that while a battle is 
going on the ( chief ) minister and purohita should urge on and 
encourage the soldiers by exhorting them with verses from 
the Veda and classical Sanskrit, promising great rewards m 
the next world for those who fall in battle The Sukranltisara 
( H 78-80 ) requires in the purohita among other qualities the 
study of dhanurveda, proficiency in arms and in formations of 
armies for battle and possession of so much religious merit as 
to be able to pronounce an effective curse A purohita was to 
be distinguished from a rtmj (a sacrificial prieBt) as Manu 
VH 78 and Yaj I 314 show Vide Manasollasa H 2 60 tp •> h 
Bajanltiratnakara pp 16-17, VisnudharmottaraH. 5 
16-17 for fu rther passages on purohita Some authorities m 1 _ 

156. fo quesre v rgnk wgfq uwd shot i gr Hi 53^2 
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the purohita among amatyns or mantrins ( e. g. Vijnanesvara 
on Yaj. I. 353, Sufcra 13. 69-70 ), while others like Yaj. I 312 
regard him as distinct from mantrins. The purohita was often 
hereditary. Aoo. to Kautilya quoted above he was to employ 
means declared in the Atharvaveda to remove calamities, divine 
and human. The great divine calamities acc. to Kautilya IV. 3 
are fire, flood, disease, famine, rats, wild elephants, snakes and 
evil spirits, 154 According to Manu VII. 78 the purohita was 
concerned with the religious rites laid down in the srauta and 


grhya sutras and Ap II 5. 10. 14-17 show that the purohita 
had complete jurisdiction in matters of penance for offences. 
Vas. ( 19. 40-42 ) provides that if the king lets off an offender 
deserving to be punished the king had to fast for a day and the 
purohita for three days and to perform the heavy penance of 
Krcehra if the king punished the innocent. According to most 
authorities he played a role that was pre-eminently religious 
He is not mentioned among the 10 limbs of the sabha in tho 


administration of justice. Kat. 24 (quoted in S. V. p. 20) does not 
require him to be an expert in arthasastra, though Kat 56 quoted 
by the Mit. on Yaj. 13. 2 and Sm. C. (IL p. 14) say that the king 
should enter the Hall of Justice with learned brabmanas, the 
ministers, the chief justice, the purohita &c. Yaj. 1. 312 and the 
Mit. on Yaj. 1 312-313 on the other hand prescribe that even after 
consulting all mantrins, the king was finally to consult the 
purohita in all secular and religious matters. The Nltivakyamrta 
(purohitasamuddesa) p 160 states that the divine calamities 
are: shower of fire (fall of lightning?), excessive rainfall, 
epidemics, famine, damage or disease of crops, swarms of 
locusts and other vermin, diseases, goblins and female evil 
spirits, snakes, wild elephants, rats. The purohita is required 
to know ritual of five kinds, «» viz. that dealing with the 
propitiation of Naksatras, that of srauta sacrifices, that of the 
fgagito ( of Tantra worship ), that of Atharvasiras and that of 


; SC’s 
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santis ( such as grahasanti &c. ). Calamities, according to Yam . 
XEU. 20-21, are of two sorts, divine ( daiva ) and human : there 
are five kinds of the first viz, fire, flood, disease, famine and 
epidemic, all of which can he met by human effort and by 
propitiatory rites, while human calamities should be withstood 
by constant effort and by proper lines of policy. The same 
verses are AgnipurSna 241 14-16. 

Acc to Eautilya (V 3) 48000 panas were the salary of the (royal) 
sacrificial priest, acarya (teacher), mantrin, purohita, commander- 
in-chief, crown prince, the king’s mother, the queens and he holds 
that “with that amount of maintenance they would not yield to 
temptation or revolt (against the king)”. 160 The amatyas,the chief 
judge and even the purohita could be punished by the king, acc to 
Manu, if any of them went wrong (VJU 335 and IX 234) and Kaut- 
( IX. 3 ) prescribes that when the purohita is guilty even of a 
great offence, the remedy is to imprison him or banish him. Some 
great ministers, though not exactly purohitaB of the king, were 
learned brahmanas and led simple lives such as Canakya and 
Madhava There is divergence of views about the salaries set 
out in the Arthasastia ( Y. 3 ), Jayaswal ( in * Hindu Polity ’ 
part H p 136 ) holds that the salaries were yearly and the panas 
in which they weie paid were silver ones. Prof Dikshitar ( in 
' Mauryan Polity ’ p 151 ) holds that the salaries were monthly 
Confusion is caused by the fact that theie were panas of copper, 
silver and gold Vide RajanStiprakasa p 294 The Rajatarangwl 
VH 950 speaks of dinriaias of gold, silver and copper Rao 
Bahadur K. Y Rangaswami Aiyangar holds that the salaries 
( in the Arthasastra ) were monthly and in golden panes 
(in ‘Ancient Indian Polity ’ pp 44-45) Therefore this matter 
must be investigated Manu ( VIH 13 ) promises that those 
names of copper, silver and gold coins which are well-known 
among the people ( of its day ) for purposes of trade will be 
described by him Acc. to Manu VUI. 134 and 136, Visnu Dh 
S IV. 6-10, and Yaj I 363-365 five krsnalas are equal to a 
masa,, 16 masas are equal to a suvarna, 4 suvamas ( or five acc. 
to some ) are equal to a pala, a karsa is equal to | of a pala 


pan a, WIUUU lb vno atm to \ — a — 
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gunja berries). A pala was equal to 320 raktikas. Kaut XL 19 says 
practically the same thing. In Kaut. V. 3 the salaries range from 
48000 to 60 panas from the highest functionaries to the lowest 
servants. They must all be taken to be for the same period in every 
case and in the same metal, since Kaut expressly states no different 
periods and no difference in metal. Ordinarily the words pana 
and karsapana ( as stated by Manu VHI 136 and the Mit. on 
Yap L 365 and the Sukranlti IV. 1. 116 ) refer to copper pieces 
(used as coins) and bearing a stamp. Another table given 
by Manu VUL 135-136, Visnu Dh. S. VI, 11-12, Yaj. 1 364 is : 
2 raktikas I6S or krsnalas = one ( silver ) masa, 16 masas = one 


162. A raktika was found by General Cunningham after many experi- 
ments to weigh on an average 1.8 grams (vide his • Coins of Ancient India ' 
pp 45-46 and also Rapson’s ‘ Coins ’ pp. 2-3 ) So that a silver dbarana or 
pursina (of 32 raktikas) should weigh about 57. 6 grains and a copper pana 
(of 80 raktikas) should weigh 144 grains It appears that the weights of 
Indian coins in different parts and at different times varied a good deal. 
Cunningham ( * Coins of Ancient India ’ p. 5 ) stales that gold was cheap in 
India, being as one to eight rates of silver. But in medieval times 1. c. 
about 1300 A. D. (vide Sukra IV. 2 92-93 ) gold was 16 times the price of 
the same weight of silver, which again was 80 times of the price of the same 
weight of copper. Though, as stated in note 161 above, a copper pana was 
usually equal to eighty raktikas. a copper pana of 100 raktikas (i. e of 20 
masas) was known. Nar. (paruSista verse 58) speaks of masa as the 20th part 
of the karsapana and the MU on Yaj. I 365 and Vy Nirnaya p 207 quote 
a verse (attributed to Usanas by Haradatta and Maskarm on Gaut. XII 19 ) 
that a masa is a twentieth part of pana (a R l UPT: WCT ). 

The Agnipurana (227 2 ) appears to have known a pana of 120 krsnalas 

ifZT' ™ W The verses « Nar. ( parts’, sta 

S8-60 ) are ascribed to Kat by the Sm C II. p 99 and it is stated by both 
that those terms are in vogue in Pancanada (Punjab). When the pana of 

izrzzziT 20 r? i ana 100 «>■ *■ w 

been of the weight of the modern copper half anna com. The table 

f “ by Nar ’ {pari S8_6 °) 1S: 4 kakmTS5=masa, 20 masas = karsapana (which 
' 4 kSrs5panas = dh 5naka. 12 dhanakas = suvarna 

( so called dinars ) The table given by Br (as quoted in Sm. C. II p 99 

and V. R. p 657) is the same. Br. as quoted byApartirka p 832 and V K 
P-JLV 1 r P OyS ? eWOrd ' a5l ’ aka ' «M. which word also occurs ;! 'the 
fnd d iB Y5j The states that n.ska 
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silver purSna or dharana ; 10 dharanas = one (silver) fcatamsna. 
This table was used for silver coins. Thus a dharana would 
be l/10th of a pala as stated in the Brhatsamhita ( 10. 13 palada- 


( Continued from last page ) 

masaka. Under the Guptas golden coins are mentioned as dinaras, vide 
* Gupta Inscriptions ' p. 29 at p. 31 where there is a gift of 25 dinaras 
m the Gupta year 93 and pp 38, 41, 261 (where it is stated that one bhtksu 
was to be fed every day throughout the year from the permanent endowment 
of 12 dinaras). From the Baigram plate dated Gupta samvat 128 it appears 
that one dinara was equal to 16 rupakas ( silver coins ) in E I vol XXI. 
p 80. A Mathura Ins of the 28th year of Huviska speaks of the deposit of 550 
puranas ( E. I. vol XXI p. 55 at 61). Bhaskaracarya ( who was born in sake 
1036 and wrote his Siddliantasiromam in 1072 sake i e 1150 A. D ) gives 
the following table (in Lilavati I 2-4 ) • 20 varatakas = kakini, 4 kakinls = 
pana, 16 panas = dramma, 16 drammas = mska , 2 yavas = guuja, 3 gunjas = 
valla ( modern Marathi val ), 8 valias ■= dharana, 2 dharanas t= gadyanaka , 
5 gunjas *= masa, 16 masas = karsa, 4 karsas = pala and a karsa of gold is 
called Snvarna. It will be seen that Nar. and Lilavati differ as to unravit 


Gadyanakas of gold are referred to u the Pattadakal pillar Ins of Kirtivar- 
manl (754 A. D.) where it is stated that a field of 30 mvartanas was 
purchased for thirty gadyanakas of gold (El vol III. pp 6-7 ) From a 
verse of the Caturvimsatimata quoted by the Mit on Yaj III 258 it appears 
that gadyanaka was also a silver com. From an inscription of Vihramaditya 
V near Gadag dated sake 934 it appears that fines for offences were levied 
in gadyanakas (E I vol. XX p 64) The following works may be consulted 
for further information on Indian coins viz Cunningham’s ' Coins of 
Ancient India ’ (1894), Rapson’s ' Indian coins ' ( 1897) in the Grundrtss, 
C. J. Brown’s ■ Coins of India ' (in ’ the Heritage of India ' senes. 1922) 
The Dhannadvaitamrnaya (pp 137-139) and the Vatjayanti on Visnn Dh S 
IV. 9 may be consulted for efforts to reconcile the various statements about 
Snvarna. Hiska Sc For an informing paper on the most ancient Denam, vide 
Proceedings of the British Academy vol XVIII pp 211-266 whereit isestahbshed 
that the earliest denarius period begins about 187 B C Therefore Joys 
assumption (in Recht ind Sitle p 23 followed by Wmtermtz m * History o 
Indian Literature’ vol II. p. 216 n. 4 that all Indian works in which t 
word dinara occurs cannot have been composed before 2nd century A 
,s unwarranted. Prof. Keith (JRAS for 1915 p SB '4 ) does not .vctp 
Jelly’S assumption The dinara was variously defined According^ 
Visnugupta quoted in Hemadn's Vratakhanda, a rupaka is ^th o 
and a dinara was equal to 28 rupakas, while acc to Nar end Kat 
rflrnr were synonyms The Dharmadvaitanirnaya says that a ksrsapan ( 
^mwcre synon juns eight or ten dbabbukas. One of the verses of 

silver it seems ) was equal m w s“‘ " , . fmi 115 times 

the J nanesvarl (composed in 1290 A D ) that speaks of gold as^ £ ^ 
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sabhago dharanam ). Narad a (parisista 57) expressly Btates 
that a silver karsapana is in vogue in the south i. e. a silver 
pana or karsapana was not universal. us A golden suvarna also 
comprised 80 gufijas, while the standard silver pana was of 32. 
Bhys Davids ( in * Buddhist India ’ p. 100 ) states that about the 
time of Buddha’s birth transactions were carried on in terms of 
the kahapaw, a square copper coin weighing about 144 grainB 
and guaranteed as to weight and fineness by punch marks made 
by private individuals, that there were half and quarter kalia- 
panas also, that a kahSpana would be now worth about Jths of a 
penny, though its purchasing power was then equal to about 
one shilling of the present day. Therefore it is proper to under- 
stand that a pana or kaTsapana, when the word is used without 
any qualification, was meant to be one of copper and tbat 
pnma facie the salaries in Kautilya were meant to he in copper 
panas This conclusion can be supported by various considera- 
tions Manu VIL 126 prescribes tbat the wages for the lowest 
menial servant ( such as one who sweeps the house or brings 
water ) is one pana a day and of a superior menial servant 
6 panas a day and that the former was to get in addition one 
pair of garments every six months and every month a drona 
of corn ( which would be equal to 1024 mnshs according to the 
Mit. on Yaj HI 274 ). Whatever ageB may he assigned to the 
Arthasastra and the present Manusmrti the two works cannot 
be separated from each other, if at all, by more than a century 
or two. Therefore the economic conditions of the oub may he 
held to have not differed muoh from those to which the other 
refers. It is impossible to hold that the lowest menial servant 
got one gold pana a day besides over 30 mustis of corn every 
day (1024 in a month). If that were so, the lowest menial servants 
of Kautilya's days would have to bB supposed to be a hundred 
times better off than their confreres in big cities like Bombay 
towards the end of the 19th century { when menial servants got 
from five to ten rupees a month without any allowance of grain ), 
Therefore the pana in Kautilya V. 3 is not of gold. Kautilya 
t ® ^ 3 ) says that a king who has a depleted treasury may 
make payment of salary by giving forest produce, cattle or 
fields along with small quantities of cash, that if he has under- 
taken to colonize a waste tract he may make payment of salary 
in cash only and not by bestowing a village. In connection 


163^ unvrwl qrsmvt iqret rtem evek i ( vnfftu 57 ) ; q-suriSrah 
vwmfm mtvni » qnrift an v raw si mCffi t ) 3. 
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with this he says that 60 panas are to be the equivalent of one 
adhaka of corn ( sastivetanasyadhakam krfcvS hiranyanurupam 
bhaktam kuryfit) l4 ‘ An adhaka” 5 came to only 256 viustts 
( handfuls ) of corn and even in famine times one adhaka could 
not have cost 60 silver panas, much less golden ones In V. 3 
Kautilya declares that an ordinary duta should get ten panas 
for a journey of one yojana and twice the wages for eaoh yojana 
up to one Hundred. A yojana aco to Kaut. himself (H 20) is 
equal to 8000 dhanus ( acc to another reading 4000 dhanus ), a 
dlianus being equal to four aratnis ( each aratni being 
24 angulas ). So taking the highest figure a yojana was at the 


164 The word hiranya has two senses 'gold' and ' money or ' cash ' 
whether in gold, silver or copper (as said by Amara who gives ' dravina' as 
a synonym ) When Kautilya says that the lung may pay ' hiranya ’ and not 
‘ grama ’ he means only cash payment and not necessarily only gold ■ 
vide the copperplate grant of Siliditya VII in Gupta Inscriptions p 179 at 
p 189 where the grant of a village is said to be * sadhanyahiranyadeyah ' 
Here dhdnya (payment of tax in kind) is contradistinguished from payment 
\a hiranya i e in cash ( either gold, silver or copper). When Patanjall 
states that the Mauryas being greedy of ' hiranya ' founded or manufactured 
images ( Mahabhasya vol II p. 429 on FSn V 3 99 quoted in H Dh 
vol lip 710 n 1696) what is meant is that they wanted cash and not 
merely gold. , 


165 The measures of capacity such as 3n3qii VW occur in the Mat- 
hura Ins of Huviska (El XXI p 55 at p. 61 ) According to Farasara 
(VI 70 ) two prasthas are equal to an adhaka and 32 prasthas are equal to 
a drona The Mit on Yaj III 275 quotes a verse to this effect 8 mustis ■=■ 
one kiUcit or It u net ( acc to some ), 8 Illicit = puskala, 4 puskalas = adhaka; 
4 adhakas = drona and 16 dronas «= khari Apararka ( pp 305 and 846 ) 
quotes two verses (which the Far. M II 1 p 14J ascribes to the Bhavlsya- 
purlin a ) which say 2 paias=prasrti, 2 prasrtis=kudava, 4kndai , as'=prasths, 
4 prasthas = adhaka, 4 adhakas = drona, 2 dronas = kumbha The Damla 
vivcka p. 135 refers to this, adds that some held the knmbha to be equal to 
20 dronas ( Kaut II 20 holds kumbha to be equal to 20 dronas ) and quotes 
the following verso from ’gtrgxqi: * gmnwr i Sqij'vr: nTarsrsrrvmpTOU: m ^ !: 1 

(Sstitwmf ger sfift V^raTHifr; ’ R The word drona occnrs even .n the 
Rgveda in the sense of a wooden trough used for holding water or soma 
juice Vide Rg. VI 2 8. VI 37 2, VI 44 20, IX 28 4 etc In Rg IV 32 17 
the sage prays Indra to grant a hundred kharis of soma The words adhaka 
and drona occur in the ardhareadi group (Pan II. 4 33 ), ICharl in P5n. 
V 1 33 and V. 4 101. The Far M II I 141 sajs on this difference about 
kumbha strcfiTHv nmtmnfrvmg: 1 Kaut (n. iop 

tells us that the measure drona was of four varieties, I62| palas, 175, lS7j or 
200 palas according as it was used for measurement in the barem. or for 
servants or for ordinary dealings or for royal income. 
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most about 9 or 10 miles ( or only or five miles according to 
{he other reading ). To hold that 10 silver panas were allowed 
to an ordinary duta for going oven ten miles ( which he could 
cover in half a day or less ) would be too much. Hence also 
the panas in Kaut. Y. 3 axe only copper ones.. Wien once it is 
settled that the panas are of copper, it easily follows that the 
salaries in panas were monthly. Artisans and craftsmen wore,acc. 
to Kaut., to get 120 panas. If this were yearly, they would get only 
10 panas a month, while, according to Manu quoted above, even 
the lowest menial was to get a pana a day. Therefore 120 panas 
{ of copper ) were the monthly salary of an artisan. A monthly 
salary is more natural and practical than a yearly one. Other 
ancient writers like Sankha-Likhita ( in Rajanltiprak&sa p. 252 ) 
contemplate a monthly salary for soldiers ( viz. two suvar nas a 
month). 166 From the Nasik Inscription No. 12 ( E. t Yol. Viii. 


166. i UTUsmfcnuT srfroiY ?t%: 

qpmr A mrw ■gignfc? sr t vmjag gmugaftm 

ftm aia qi&unu Hig wnA shots t trsre&KTO p 58, Twofcnmasw p- 252. 
nst m faws explains tjaisvffn gSw rfr^rg q-vt w nsi f^n- 

pension to the dependents when the soldier dies on duty, special bonuses or 
favours for special valour, work or worth. 

A few words may be said about words like suvaraa, fotamina, mska 
&c. The word krsnala occurs in the Tai S II 3. 2 1. Hiranyakara 
( goldsmith ) is found in Vaj S 30 17. la Rg 1. 126 2 gifts of a hundred 
niskas and horses are mentioned and in Rg IV 37 4 the Rbhus are address, 
ed as wearing * good niskas ’ In Atharva V. 14 3 ' niska ’ occurs and in 
the Ait. Br (39 8 ) damsels who are niskakantliyah ( whose necks are adorn- 
ed with necklaces of niskas j are among the gifts So ' niska ' was probably 
a gold piece used as a com or an ornament or a thin plate of gold like a 
modern fnith, several of which are even now worn by women in the form 
of a necklace In Rg II 33 10 Rudra is said to wear * visvarupa-mska ' 
which is probably an allusion to golden pieces stamped with various figures. 
In Rg VI 47 23 the sage says that he received ten 'hiranyapindas’ (golden 
pieces ) from Divodasa In Rg VIII. 78 2 a prayer is offered to Indra for the 
bestowal of golden ' mana which may be the precursor of 'Satamana'. 
This last occurs in the Tai. S VI. 6 10 2 Pan (V. 1. 27, 29, 30 ) respective- 
ly mentions s'atamana (what is bought for a satamana is called &tamana), 
lira pana, niska and V. I 34 refers to pana, pad a and masa Fatanjali 
( Mahabhasya vol III. p 369 on Pan, VIII 1. 12 ) gives the instance * from 
this karsapana give one masa to each of these two persons who are here 
The sutta of Panim V. 2. 120 ( rupad— ahataprasastayor-yap) conveys that 

( Continued on next page ) ' 
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p. 82 ) we learn that in the early centuries of the Christian era 35 
karsapanas were equal to one suvarna. 

Hopkins in ‘Position of the ruling caste’ J. A. 0. S. 
vol. XHL pp. 151-162 traces how the influence of the purohita 
grew. One cannot accept his views about there being three 
layers in the Mahabharata and the conclusions from such 
dealing with the text that he draws, which are rather subjective. 
Gradually the importance of the purohita waned As the 
Sukranttisara cited above ( n 150.) shows, long before that work 
he came to be omitted by several writers from the council of 
ministers and was supplanted by the Pandita. The same func- 
tions came to be exercised by an officer called dharmadhyaksa 
or dharmadhikaranika in Bengal and other countries The 
Matsyapurana ( 215. 24 ) states the qualifications of a dharmadh- 
kann . 167 Vide E I vol. 14 p. 156 at p. 160 of the Naihati 
grant of Ballalasena, where we have both purohita and maha- 
dharmadhyaksa mentioned among the great functionaries of Slate 
and the Benares copper-plate of the Cedi king Karnadeva in 1042 
A D. in E I vol JL p 309 where we have mahadharmadhi- 
karanika but no purohita. Besides another officer called 
samvatsara ( astrologer ) gradually took over some of the 
functions of the purohita. The Visnudharmasutra HI. 75 ( r3jS 
cii sarixikaiyesu samvatsaradhtnah syat ) requires the king to depend 
on the samvatsara in all matters. The Brhat-samhita (2.9) 
states that a king without a samvatsara mistakes his path like a 
blind man. Kam. 4.33 and Visnudharmottara H 4, 5-16 recom- 
mend reliance on him. Kautilya ,67a IX. 4 was himself against 
too much reliance on astrology, while Taj. T 307 holds that the 
rise and fall of kings depend on the ( aspects or influence 
of ) planets. 


( Continued from last page ) 

Pimm knew metal pieces that were well beaten and trimmed into good- 
looking coins The Vartika ■ KakmyaseopasankhySnam ’ < on Pamm V. 1 ; 

establishes that hakim was used in those days as a medium of 
goods The Kasika gives ’ rupyo dinarah * as an example invnaonaTVmi? 

» UHVStWT 215. 24 and gtf. p. 48 verse 216. 
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Senapalt : The qualities of a commander-in-chief are stated 
In several places such as Kautflya ( H. 33 ), Ayodhya 100. 30 
{ = Sabha 5. 46 ), Santi 85. 31-32, Matsya 215. 8-10, Agnipurana 
220. 1 ff, Kam. XVHL 27-44, Visnudharmottara H. 24. 4-6, 
Manasollasa IL 2, verses 90-92 p. 37. Acc. to the Agni- 
purana 220. 1, Matsya 215. 10 the commander-in-chief must be 
either a brahmana or a ksatriya. Sukra ( 11 429-430 ) requires 
that a ksatriya should be preferred as senapati, but if a valiant 
ksatriya be not available a brahmana may be chosen, but a 
sudra should not be chosen. Acc. to the Manasollasa he should 
possess the following qualities : good family, character, 
courage, proficiency in (several) languages, cleverness in 
riding horses and elephants and in the science of arms, 
knowledge of omens and medicine, knowledge of the breeds of 
horses and of the difference between what is essential and non- 
essential, liberality, sweet speech, self-control, intelligence, 
resoluteness. In the MahabhSrata senapatis are elected and 
consecrated (vide Udyoga 151, Drona 5, Kama 10), hut this 
was not so in later times. He is appointed by the king on his 
own initiative. 


Data: (Ambassador or messenger). The word and the 
office of duta as messenger was known in the most ancient 
toes. In »g. 1. 12.1, 1 . 161 . 3 , VUL 44.3 Agni is said to be the 
duta and is requested to bring the gods to the sacrifice. There 
is also attached to the word the meaning of espionage, since 
oarama, the bitch of the gods, is represented in Jtg. X. 108. 2-4 
as sent by Jhdra to find out the treasures of the Panis. The 
Hdyogapaxva (37.27, cr. ed. 37.25 ) specifies the eight 'qualities 
of a duta viz. he must not be stiff-necked, nor timM, nor dilatory, 
he must be kmd and amiable, not liable to be won overby 

T 398 ’ 9nd0Vred ^ a fine mode of ^h, » 

Mam TO fiSr 5 f V6n qUalities ' Vide 100.35, 

a tote K Z15 ' 12 ~ 13 ^ the qualities of 

bfc ^ eduta should speak only what he has been ordered 

km ^/rS ng 40 Bpeak ’ ot he^ise he would he liable to he 
tefied (Udyogaparva 72.7, cr. ed. 70.7). Santi 85. 26-27 say 
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policy has been settled at a council of ministers to the king 
who is to be attacked ( vide Kam. XU 1 also ). A duta is of 
three kinds : (1) nisrstartha ,M ( one to whom is entrusted full 
discretion as to what is to be said ) is one who is possessed of 
the qualifications required in a minister (amatya ), such as Xfsna 
from the Fandavas or the ambassadors in modern times; 
(2) panmitartha ( entrusted with a definite mission, an envoy ) 
who possesses the same qualifications as the first less by one 
quarter; (3) iasanahara (a mere carrier of royal writings or 
missives ) who possesses only half the qualifications of the first. 
The Mit. on Yaj. I 328 lucidly explains the three varieties. 
Kaut. dilates at great length on the qualifications of the duta, 
what he has to note while in the enemy country, how he is to 
behave ( such as avoiding women and wine ), how he is to gather 
information through spies ; but all this has to be passed over 
for want of space. Vide Kam XII 2-24 for the same. Earn. 
( XII. 22-23 ) briefly sets out the following dutieB of the data ; 
determining those who are inimical to the king to whom he is 
sent, winning over to his side the friends and relatives of the 
enemy king, finding out the { number and equipment of ) forts, 
the economic resources and military strength of the enemy 
king, collection of news as to what the enemy intends to do, 
bringing over to bis side the officers in charge of the districts 
of enemy country, collecting knowledge about the places of the 
enemy where battles can be waged by his king or whence he 
can pass away swiftly. Manu VIL 65 says that it is the duta 
who brings about alliance or war. Kaut. says that when the 
ruler to whom the duta is accredited becomes displeased at the 
message he brings, the duta should reply 170 'All kings, you 
and others, speak through their duta. Therefore, dutas have to 
deliver the message entrusted to them even if weapons are 
raised ( to threaten them ) ; even the lowest caste dutas ( candalas) 
are not to be killed, what need be said about a duta who is a 
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brahmana ? This ( that I utteT ) is the message of another. It 
is my duty to say it The Eamayana ( V. 53. 14-15 ) says that 
good men do not allow the killing of a duta, hut certain modes 
of dealing with him ( viz lashing him, shaving his head) are 
allowed in certain cases, 

A duta is to be distinguished from a ana or cm a ( spy ), as 
done by Kaut , Kam. XU 33, Yap I. 338, Kam. XU. 33 says 
that a duta is an open ( prakaia ) spy, while a earn is a spy who 
. works in secret In modern times also ‘ an ambassador is often 
nothing more than an honourable spy acting undor the protect- 
ion of the law of nations’ (Encyclopaedia Britannica on 
1 espionage ’ }. Kaut. devotes four chapters to spies ( 1. 11-14 ) 
and Kam, ( XU. 25-49 ) also deals at great length with them. 
The SukranTtisara ( I, 334-336 ) states that the king should learn 
every day at night from his secret spies the intentions and 
actions of his subjects and officers, aud the opinions of ministers, 
enemies, soldiers, the members of the assembly, relations and 
the women in the harem The cam must, according to Kam. XU. 
25, possess ability to infer the inner thoughts ( of men ), must 
have a good memory, must be soft in speech, have quick gait, be 
capable of enduring privations and heavy labour, swift in action, 
ready-witted. Kaut. ( 1. 11 ) says 171 that spies are those who 
work in the guise of a kapatiha ( a hold pupil capable of know- 
ing the minds of others ), udasllata ( a sham ascetic, who has 
fallen from the real duties of asceticism and is endowed with 
intelligence and pure character), grhapahla (a householder 
who . is a cultivator that has not the meauB to maintain himself, 
has intelligence and is of pure character ), a imdehaka ( a trader 
who cannot maintain himself by trade and is possessed of intel- 
ligence and pure character ), a tapasa ( a spy practising auste- 
rities, who has either shaved his head or has matted hair and is 


17 


™ maintain mmself ), a class-mate or colleague (saUnn 
adesperate character (tifcsna), a poisoner and a female mendican 
T he first five of these are called by Kautilya five samstlm s (grouj 
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or institutions), which should be honoured by the king with 
awards of money and marks of respect and through which the 
king is to test the purity of the character of his servants. 
Kautilya says that the spy called udasthila should carry on 
agriculture, cattle-rearing and trade on land set apart for the 
purpose, should be supplied with plenty of gold and disciples 
and should afford to all ( sham ) ascetics food, clothing and lodg- 
ing, direct them to detect particular crimes and report. The spy 
called ta/xisa was to stay near the capital, to have many pupils, 
to pretend to oat once in a month or two only a handful of 
vegetables or grass and eat secretly his favourite dishes His 


disciples were to proclaim that he possessed supernatural powers, 
he should pretend to make predictions about gain or fires or 
fear from robbers after ascertaining from his pupils by nods and 
signs such events In X 12 Kaut. deals with wandering spies 
( called saficara ) viz. sattnns ( who are orphans that are to be 
maintained by the State and that are taught palmistry, sorcery> 
tricks of legerdemain &c ), iilcqna (desperadoes who, regardless of 
their lives, may fight elephants for money), rasada ( who have no 
affection even for their relatives, are indolent and cruel), bhkfula 


or pan vrajika (a poor brahmana widow, clever and desirous to earn 
her livelihood, honoured in the king’s harem and visiting the 
families of mahamatras or high ministers). These are to spy on 
the 18 tirlhas ( mentioned on p 112 above ) in public For spying 
on their private character persons pretending to be hump-baoke , 
dwarfs, kiratas (pigmies), the deaf and dumb, idiots, the blind, and 
others that are actors, dancers, singers and the like and women 
are to be employed This information is to be tested by ^persons 
belonging to the five samsthas ( mentioned above on p 1»» )■ ™ 
these are to act without their being known by the wandermg 
spies and vice msa Then further testing by other spies follows 
When the information leceived from these three sources 
then it will be held reliable; if the information frequency 
disagrees,, the spies should be secretly punished or discharged. 
A similar rule about sending several spies on fide same mis 
without their knowing each other is laid down by Vjsnudl" 
tara H 24. 66-67. Kaut in I 13 deals with espionage on subje 
£ general (i.e those in the capital and other part* * 
country ) Spies are to pretend to take alto, s ° m ® a ^/ that 
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bring round the discontented by conciliation, gifts, sowing 
dissensions among them or by punishing them. In. I 14 Kautilya 
deals with the employment of spies for taking advantage of 
parties in a foreign State i. e groups of persons angry with the 
foreign king or afraid of him or of persons who are ambitious 
or proud, who are to be won over by appropriate words and 
stimuli. It will be seen how there was a network of spies of all 
kinds, so much so that Kam. XII. 28 declares that spies are the 
king’s eyes ( caraeakmtr mahijxthh). The Visnudharmottara 
n.24.63 says the same ('lajumi-cauicaksnsuh. ') andalBO Udyoga 
34. 34 ' corah jxdyavii raja mh ’. In IV. 4-6 Kautilya dilates nt 
upon the employment by the samahartr ( Collector ) of a host of 
spies for suppressing those who are thorns ( or disturbers of 
peace ), these being employed for detecting judges ( dharmastha ) 
and superintendents of various departments that take bribes 
counterfeiters of coins, adulterers, thieves and robbers and other 
criminals. Kautilya relies in extreme cases on spies even in the 
decision of judicial matters. He says ( HI. 1 last verse ) ‘ when 
owing to the depositions of witnesses the plaintiff’s case and the 
defendant’s case are both destroyed, when the cause of either of 
the parties is found through the spies to be false, then the decree 
shall be passed against that party’. 1 ” In Dronaparva 75. 4 it is 
said that Kxsna had his spies in the army of Duryodhana and vice 
ixrsa{ 74.1). Santi69.8-12 and 140.39-42 mention the places where 
spies are to be set 1 ” up and emphasizes that thBy should not know 
each ether. One need not feel surprised at the machinery of espion- 
age that Kautilya so elaborately describes. All governments 
m modern timeB employ spies, informers and secret agents to 
keep themselves informed of the activities, views and resources 
of their opponents. We know also how the Indian Police, in 
°. r f to , 1 catc1 r ° geW( lers against the Prevention of Gambling 
Act or other similar Acts, employ agents with marked coins or 
notes and draw m then net unsuspecting people. 
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CHAPTER V 


RASTRA (THE TERRITORY OF A STATE) 


The word ‘rastra’ occurs even in the Rgveda (IV. 42.1, ‘mama 
dvita rastram ksatriyasya’)-‘mine is the kingdom on both sides (or 
in both spheres)’ sayB king Trasadasyu In Rg VH 34 11 Varuna 
is praised as the Lord of rastras (raja rastranam &c.) In 
Rg. VIL 84 2 and X 109. 3 the word rastra occurs In a very 
famous benedictory ,7S passage of the Tai. S VH 5. 18 1( = Vaj 
S. 22 22 ) one of the blessings invoked is ‘ may the king in this 
kingdom become brave, a skilled archer, and a great warrior ’ 
Vide Tai. Br IH 8 13 for explanation of the Tai. S. passage 
In the Atharvaveda XU. 1 8 and 10 the earth is called mother 
and invoked to impart to the rastra strength and brilliance ( or 
energy ). Kam VI 3 says nSa that since all the elements of the 
State spring from the territory of the State, the king should 
raise up his territory with all his efforts. The Agnipurana 239. 2 
holds that rastra is the most important of all elements of the 
State. Manu VIL 69 prescribes that a king should make his 
home in a country that is not water-logged ( l e is_dry and 
not moist ), 178 is rich in crops, inhabited mostly by Aryas ( or 
well-conducted people ), not disturbed ( by epidemics &c. ), that 
is charming ( owing to trees, flowers and fruits ), the chiefs in 
which have submitted to him and in which livelihood can be 
had easily Yaj. L 321 and Visnudharmasutra HI 4-5 are to 
the same effect Kara ( IV 50-56 ) remarks 1 the territory of 
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the king depends for its prosperity on the qualities of the soil, 
the prosperity of the territory tends to the prosperity of the 
king; therefore a king should choose for the sake of his 
prosperity land possessing good qualities. That land is prefer- 
red for the sake of prosperity that is endowed with various 
crops and minerals, is Ml of merchandise, mines and various 
substances, that is favourable to cattle-rearing, that abounds 
in water, is inhabited by well-conducted people, is charming, 
has forests and elephants, has facilities of water and road 
transport and does not depend upon rain-water only .’ m Land 
that is Ml of gravel and stones, full of forests always infested 
with thieves, that is waterless, Ml of thorny bushes and snakes 
is not fit for choosing as a rash a. A country is to be preferred 
that yields livelihood easily, is possessed of the qualities of 
good land ( cited above ), is Ml of water, that has hills in it, 
that consists mostly of sudras, artisans and merchants, the 
husbandmen in which undertake great projects, that is loyal 
( to the king ) and averse to the king’s enemy, that can put up 
with troubles and taxes, that is large in extent, full of people 
from various countries, that follows the right path that 
possesses plenty of cattle and wealth, the principal men in 
which are not foolish nor vicious. These requirements show 
that the country must be prosperous, well-stocked with the 
necessaries of life and well suited to defence. There is also 
some difference of opinion among the smrti writers about the 
composition of the population. Manu YU. 69 requires that the 

visnu Dh.S. HI 5 holds that a country should be peopled mostly 
by vaisyas and sudras. In another place (Vm, 22) Mann 
says feat that country in which Sudras abound, which is full of 

and perishes. Similar provisions are found in the 
Matsyapurana 217. 1-5, Yisnudharmottara IL 26. 1-5 Manasol 

? . defines TRstra - desa, janapada &c.) 

Matsyapurana 217 5 and Visnudharmottara H k 
emrnvtdhcah yathMabham raja usayamavaset) point out that 
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every rastra cannot be expected to possess all the qualities 
mentioned by them and that the king must do the best with 
such qualities as his country possesses Kautilya U 1 advises 178 
the king to found a district of villages either on old sites or on 
new ones by inducing people from other countries to immigrate 
oi by causing thickly populated parts of his own country to 
send its overflowing population and to see that each village 
consists of not less than one hundred families nor more than 
five hundred, is peopled mostly by sudra cultivators, has an 
extent of one h oin or two and is capable of offering help to 
its neighbours. 


According to Pauranic geography them are seven ch-ipai, 
viz Jambu, Plaksa, Salmala, Kusa, Kraunca, Saka and Puskara 
( Visnupuiana H. 1. 11 ff ) and each dvfpa is divided into mrsas 
Jambudvipa has 9 varsas of which Bharatavarsa is the first 
( Visnupurana II. 2. 12 ff ) The Mahabharata speaks of 13 dvlpas 
(Adi 75 19, Vanaparva 3 52 and 134 20) and 18 dvlpas 
also ( Dtrona 70. 15 ). For BhaTatavarsa vide H Dh vol. H. 
pp 17-18. Manu II 20 looks upon the holy land of Kuruksetra, 
of the Matsyas, Paficalas and Surasenas as ‘the chosen 
country ’ the learned br&hmanas in which were to be the leaders 
and guides of the whole world in appropriate thoughts and 
actions The Visnu ( D 3 2), Brahma, Markandeya 55 21-22 
and other puranas proudly assert that Bharatavarsa is 
the land of action ( karmabhumi ). This is patriotism 
of a sort but not of the kind we see in western countries 
Bhaiatavaisa itself has composed numeious countries from the 
most ancient times The names of counties and the tribes or 
people inhabiting them were the same (vide Panini IV 1 168, 
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IV. 2. 81) In the Bgveda we come across tho Uibes of Yadus, 
Turvasas, Druhyus, Anus and Purus ( fig. 1. 108. 8, VUI. 10. 5 
&c ) and the countries of Cedi ( VUI 5 39 ), Klkata (HI 53. 4 ), 
Bjika ( VUL 7. 29 ), Eusama ( V. 30 12 ), Vetasu ( X. 49. 4 ) . In 
the Atharvaveda V. 22 several peoples oi countries are mention- 
ed of which Bahlikas ( in w 5 and 9 ), Mujavat ( vv 5 and 8 ), 
Gandhari, Ahga, Magadlia ( in v. 14 ) deserve notice. Tire Ait 
Br. (38. 3) divides India into five divisions in the east south, 
west and north ( the Uttara Kurus and Uttnra Madras ) and 
in the centre ( Kuru-Pa5cala and Vasa-Usinara ) India was 
divided into two parts, Daksinapatha (from the Narmada 
southwards) and Uttarapatha at least some centuiies before 
Christ, since the Hathigumpha Ins. ( E. L vol 20 at p 79 ) 
mentions a great many kings of Uttarapatha and the MahS- 
bhasya refers to lakes in Daksinapatha.'” In the Bralimanas 
frequent mention is made of the Kuru-Pancaks (Tai Br. 
18. 4), Uttarakuru, Uttara-madra, Kuru-Pancalas, Vasa-Usilnuras 
(in Ait Br.38 3), Kuru-Pancalas, Anga-Magadkas, Kasi-Kosalas 


Salva-Matsyas, Vasa-TTslnaias in Gopatha II. 10 ( ed by Gaston ). 
The Gandharas occur in Chandogya Up. (VI 14 1 1 Videlm 
in Br. Up. HI 1. 1, Madras in Br.Up. HI 3 1 In Maha- 
bharata there are long lists of countries in various connections 
which are more than 200 ( e g. Sahhs 4 21-32, 20 26-30, Sabha’ 
2a ff, Sabha 52. 13-19,53. 5-9, Virata 1 12-13, BMsma. 9. 39-69 
50.47-53, Drona 11.15-18, 70.11-13. Asvamedhika 73-78, S3 10 ft ) 
The Baudhayana-grhyasesasutoa 1 17 prescribes a mandala for 
the worship of the Snn and names nine countries in the eight 
directions and in the centre as representatives The Fuian,i<- 
also contain long lists of countries e. g. Matsya 114 34-56- 
Markandeya 57 32-67 and chap 58, Brahma 17. 10-15 and 25 25-39. 
Uie same country sometimes has two names ( e g. Vidarbha and 

! ame in Raghuvamsa VU 

l and 32). Buddhist India’ (by Ehys Davids p 23) mentions the 
sixteen peoples (or countries), lists of which occur in the 
Anguttaramkaya L p. 213, IV. p 252 and in the Dlghamkaya 
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U. p. 200 viz, Angas, Magadhas, Kasis, Kosalas, Vajjis, Mallas, 
Cetis (Cedis), Yamsas ( Vatsa ? ), Kurus, Fancalas, Matsyas, 
Surasenas, Asmakas, Avantis, Gandharas, Kambojas Varaha- 
mihira’s Brhatsamhita, Baudhayana-grhyasesasutra I 17, 
Kamasutra Y 6 33-41, Barhaspatya Arthasastra (HE 83-117), the 
Kavyamlmamsa of Rajasekhara (17th chapter) name numerous 
countries This last divides India into five regions and gives 
the names of about 70 countries an the four directions but 
none from Central Jndia The Bhavaprakadana (pp. 309-310) 
gives a list of 64 countries and states , that Daksinapatha 
(Deccan) is a fourth of Bharatavarsa and that in the Treta and 
Dvapara ages people afiaid of being overwhelmed by ice came 
down to the south. n ° a 56 countries are named in some Tantra 
works (vide 'Indian Culture’ vol VHL p. 33) In the lexicon 
called Vaijayanti of Yadavaprakasa (11th century A.D.) edited 
by Dr G Oppert, over a hundred countries and capitals of some 
of the countries are named ( in the Bhumikanda and chapter 
on desa thereof ) 


To constitute a rastia a territory of some size and a large 
population aie required There can haidly be a rastra of a 
few villages or a few handled inhabitants The boundaries of 
the numerous countries mentioned in the works cited above 
must have been fluid and must have changed from country to 
country owing to conquests 

In ancient India the modern sentiment of nationalism had 

hardly taken root. Writers speak of rajya ( State ) and of rastra 
(territory) as an element of rajya They had no senseo 
nationality nor did they seriously work for national unity in 
modem idea of a nation is more a question of feeling and sen l- 
ment than of objective fact The State has been at all times a 
great co-ordinating agency, but as its boundaries were extremely 
variable in ancient India, the modern sentiment of nationality, 
of ‘my country, right or wrong’ hardly ever arose in In 
( except perhaps for over a century in Maharastra in the 1 th a^d 

18th centuries and among the Sikhs ) In the w o 

India there was no doubt a certain unity of religion, philosophy, 

in reverence for holy places, but this did not make a .Z 
Sated and effective sentiment of nationhoo d or national mnfr 

179a. 

o pqv m I P 1 



137 


jjj] Sentiment of nationality 

Most of the ancient sutrak&ras and smitis tty to lay down 
limits of the holy land of Aryavarta and differentiate it from the 
lands of mlecchas. Vide H. of Dh. vol. H. PP- 11~18. The \ isnu 
m 3 1-3} MaTkandeya (55. 21) and other puranas wax eloquent 
over the importance of Bharatavarsa and describe it as the land 
of action for those who want to secure heaven or final release or 
as the land where alone sin and religious merit were to be found 
( kamabhunur-iyam svargam-apauirgam ca yacchntam or tat-karma- 
bhumir-mnyatra samp a pith pumjapapayoh in Mark ) Manu (D. 20) 
manifests great pride in and love for the holy countries of 
Brahm&varta, Kuruksetra, Matsya, Paficala and Surasena by 
glorifying the brahmanas of these countries as those * from whom 
all men on this broad earth should learn the actions and, usages 
appropriate to them Vas. L 10 also says the same. Sankha- 
Likhita (q. by Visvarupa on Yaj 1. 2 ) hold that the country of 
Aryavarta is endowed with high qualities, is ancient and holy 

( desa Aryo guiiavan sanalanah piny ah). As however the 

smrtis were composed at different times, embodied the usages 
of different provincss in India and as they provided for the 
observances of all those who followed the Veda, they do not 
generally lay emphasis on localities hut rather on what they 
thought was common to all Ary as in India (yat. tu samunam 
tadvaksyUmh, as Asv. gr. says). There was no doubt a great 
emotional regard for Bharatavarsa or Aryavarta as a unity for 
many centuries among all writers from a religious point of 
view, though not from a political standpoint. Therefore one 
element of modern nationhood viz. being under the same 
government was wanting. But it must he noted that from very 
ancient times there was always the aspiration among great 
kings and the people to bring the whole of Bharatavarsa “ under 


one umbrella ”. Even in the West the sentiment of nationality 
practically arose after the partition of Poland, and as a conse- 
quence of the French Revolution and of the Industrial revolution, 
which led manufacturing countries to search for markets and 
to exploit backward and less developed peoples. Vide Laski’s 
'Grammar of Politics’ chap 71 Modern nationalism un- 
doubtedly leads to great self-sacrifice and produces certain 
virtues of high value in the individuals that are fired by that 
sentiment. But the ideals of the modern nation States are not 
high, particularly in their treatment of other peoples and in 
their attitude towards less favoured States. The one aim of the 
leading politicians of modern nation States and most of the 
inhabitants of these States seems to he to raise the standard of 
is 
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living oi their citizens to a high level and to maintain it at 

lands ™ R T n w. eXP !° lting and robbin S weaker races and 
Wh f ' Th , s nofc tIie pIace to discuss these matters further 
SalT'f I aIUe -° f nationalism to the individuals fired by 
it may be, from the point of the welfare of the whole of mankind 
modern nation States do not deserve to survive, unless the so- 
called progressive nation States are prepared to give up their 
racial pride, their spirit of grabbing and exploitation and to 
extend a brotherly hand to all straggling States to improve 
themselves m their own way and attain to higher standards of 
living without let or hindrance. It cannot be gainsaid that 
for several centuries in the past and also at the present moment 
all modern nation States have two moralities, one for then- own 
nation and the other for their dealings with foreign States 
and racos. 


Some remarks must now be made about provincial and 
looal administration Each kingdom comprised ttesos* (countries) 
and subdivisions of dcsas. The governor of a rastra was called 
rastrapati or rastnya Vide p 117 above about Pusyagupta hav- 
ing been the rastriya of Surastra (Kathiawad) under Candragupta 
Maurya and Santi 85. 12 ( which describes what the rastnya 
is to do ). 

According to the Amarakosa the words desa, rastra, visaya 
and janapada are synonyms Epigraphic usage is not uniform 
about the dimensions of these. Sometimes visaya appears to be a 
sub-division of desa (vide the woids ‘ rastrapati-visayapati- 
gramakuta ’ in I A. vol. VUI. at p. 20 in the grant of Calukya 
Tribhuvanamalla in sake 999 and I A, vol XII pp 247, 251 m the 
grant of Rastrakuta Govmda m sake 855). But in the Hirahada- 
galli plates (E I vol I p. 5) ‘visaya’ occurs first and then ‘ rastra ’, 
so it appears that there ‘ visaya ’ is deemed to be larger than 
rastra According to the Sahyadriklianda ( uttarardba, chap 4 ) 
desa is made up of 100 villages, mandala is made up of 4 desas, 
a khanda of 100 mandalas and the earth lias nine khandas 160 
From the Cambay plate of sake 852 ( 930 A D. ), we see that, 
mandala was a sub-division of desa (E I. vol. 7 p 26, at p 40) From 


180. srairniT vmiTfrf ’iwsr "3 

nfi>d r n TtTipI chap. 4 , ‘ 

RhiFb iv ’ m E. I vol. 7 p. 40 ; * 
fjPU:qtfk ... ITRt ’ ,n E. I. vol. 14 p, 324. 
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the Bangarh grant of MahSpala 1 ( E. I. vol. 14 p. 324 ) and the 
Amgachhi plate of Vigrahapala El we see that mandala was 
smaller than visaya which again was a subdivision of ‘ bhukti \ 
The word ‘ bhoga ’ ( which is similar in origin to ' bhukti * ) 
appears to be applied to a sub-division of visaya ( which 
in its turn is a sub-division of r&stra) in the Bhamdak 181 
plate of Krsnaraja I dated sake 694 ( E. L 14 p. 121, 126 ) and 
also in the Jejuri plates of Vinayaditya in 609 sake ( E, 1. vol. 19 
p 62 at p. 64 where the woid ‘ rastrapati ’ does not occur ). The 
Mitaksara on Yaj. L 319 explains that only a king ( mahipati ) 
can make a grant of land and not a bhogapati ( i. e. the officer 
over a bhoga) Another ancient word for a division of a country 
is aiiam which occuis in the Kupnath Rock inscription and 
Sarnath pillar Edict of Asoka ( Corpus I. I, vol. I pp. 162 and 
166 ), in the Nasik Inscriptions No. 3 and 12 ( Govardhanahara 
and Kapurahara, E. I. vol. VIII pp. 65 and 82 ) and in the Karle 
Ins. No. 19 ( E I VII. p. 64 ) where we have MamalahaTa, 
modern Maval ( in Poona District ). For want of space it is not 
possible to puisue this subject here. For further information 
vide Dr. Fleet in J. R. A S. for 1912 p. 707 and my paper on 
‘ the Ancient Geography of Maharastra ’ ( JBBRAS. vol. XXIV 
for 1914—1917 pp. 648-653 ). In the epigraphic records particularly 
of the Deccan and South India we come across names of territorial 
divisions to which small as well as very large figures ( indicat- 
ing the number of villages they comprised ) a T e affixed: e g. a 
group of twelve villages in Aparanta on the sea near Kalvivana 
( modern Kelvem ) is mentioned in the Sanjan plates of Bud- 
dhavarasa ( E 1. 14 p 144 at p. 150 ), Nyayapadra saptadasa in 
Bhoja s grant m 1076 (E.I.18 at p.322), Kisukad 70 

( E I- 15 p. 73 ), Belvola 300 ( in E I 13 at p. 40 ), Konkana 900 
°I 6r Z 7 Kadamba king Jayakesi H ( E. 1 13 pp. 298, 
TaTdavadl 1000 ( E - 1- 15 p. 25 ), Bunds 3000 ( E 1. 13 at 
/ P 'Jr ) ’ 1 o Prat /^ Claka 4000 (E 1 m P- 3 06). Karahata 10000 
Sno » P T « 1 B ^ a ? S L WQQ0 < E L 33 P- 179 >, Nolamhavadi 
^ E ; J' I? P- 187 ), Kavadidvipa sapadalaksa ( one and a 
quarter lakh ) in E 1. 13atp 299, the country of 71 lakhs (in 
toe Bakshmeshwax Ins of Vikramaditya VI in E I 16 p 31) 

J E A ' a 1918 ® ,0M1 ° “ *» «» 


at uunjtwvtk i e. i. vol. 14 p. 121 
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Kaufilya H, 1 says that in the kingdom groups of villages 
should be set up with a chief town or fort in each, a group of 
ten villages being called Sangrahana, of two hundred villages 
being called Kharvatika, of 400 villages being called Drona- 
mukha, and in the midst of 800 villages 188 there is the SthSniya- 


1 1 2 '. uiftwitW wg.jrarpyf TtsiOTTWr: wrvfes 

^mnmsmsvr rnrijoj wry I enispr II. 1 Vide Dr Shamastn's note 
on these Wirfiv has a similarity in sound and meaning to modern thana, 
Dr. Pran Nath (in 'Study of the economic condition of Ancient India ' 
p 26 ) principally relying on a commentator of the Jain work called 
Prajnapanopanga (which he misunderstands) holds that 'grama' does not 
mean 'a village’, but 'an estate or survey village which can pay 18 kinds 
of Government takes ' The learned Doctor says that he consulted many 
Sanskrit lexicons, but did not find this interpretation in any one of them 
That should have induced him to be cautious But he makes the bold and 
facile assumption that ' lexicons were compiled from a literary viewpoint 
and are not of much assistance as far as the technical meanings of words 
are concerned His great authority, the Jain commentator, says ' rrrrr ru^t t tf 
3 cvin|j_inTf^ aim* vfg vr «t*v: ?irasrili5Trrreer?5r- 

«niiUinnni 3TTO! '■ Dr Pran Nath’s Jain authority is no better than 
lexicographers and their commentators, grrntvrrri on Amara derives grama 
as ‘ jjvvir »?rPn*nriW: ' i e the word g-|*r is derived from the root jpg. The 
Jain commentator first derives the word g-pr from g-g and then from ijij 
D r. Pran Nath forgets that a fanciful or scholastic derivation is not a 
definition. The rest of the reasoning on the new meaning ot grama is oa a 
par with this and cannot be examined in detail A commentator expressly 
states { tbtd p 27 ) that he gives only the vyutpatti ( etymology ) of grama, 
but Dr Pran Nath pays no heed to this He has not correctly grasped the 
scholastic discussion in the commentary quoted on p 27. He misunder- 
stands the word ' samagramah ’ in Yaj II 152. The Amarakosa expressly 
says that ' sama ' and ‘ samana ’ are synonyms He is often very dogmatic 
without looking mto all ancient and medieval authorities e g on p 51 
he charges Dr. Fleet with misinterpretation of a Jataka text ( addha-iiyam 
satam ) which Dr Fleet translated as 250, while Dr Pran Nath is sure that 
the meaning is ' 150 ' He probably never noticed that so far back as the 
2nd century b c the Mahabhasya had explained the word ' ardhatrtiya ' as 
Dr Fleet does ( gtfrvwrf or stir gtnurprrt , vide Kielhorn, vol I p 426 
on vartika 22 on Fan II 2, 24) There is hardly any warrant for Dr Pran 
Nath's assertion that each grama (as interpreted by him) contained only about 
five families and had only about 15 or 20 acres of cropped area 
(pp; 39-40). Kaut (note 178) states that a grama contains from 100 
to 500 families If the inscriptions so far published are carefully 
searched it will be found that grama ordinarily meant a village in the 
modern sense and included several hundred acres of land For example, 
irt a grant of Pallava Yuvamaharaja Visnugopavarman { I. A vol Vp 50) 

( Continued on the next page) 
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Manu VH 114 similarly observes that in the midst of two, 
three or five villages the king should place a central post of 
guards called ’ gulma ’ and another called ‘ sangraha * in the 
midst of a hundred villages. Manu VIL 115-117, Visnudharma- 
sutra IIL 7-14, Santi 87 3ff, Agnipurana 223. 1-4, Visnudharmot- 
tara H. 61. 1-6, Manasollasa II. 2. 159-162 (p. 43) require the 
king to appoint a hierarchy of officers for one village, for 
groups of ten, twenty, hundred and thousand villages, who are 
to report what is wrong within their jurisdictions that they 
cannot themselves remedy to the officer next in grade above 
themselves and Manu VII. 120 prescribes that a minister of the 
king should supervise the doings and conflicts of all these 
officers. The Edicts of Asoka show that he had to employ a 
hierarchy of officers such as the mahamatras, the yuktas and 
rajukas for the administration of his vast empire. A similar 
administrative system seems to have been continued under the 
Gupta Emperors From the Damodarpur, Baigram and other 
plates (E I XV. p 113, E I XVH. pp' 345ff, E I. XXI. p 78 ) 
it appears that the Provincial Governors were appointed by the 
Gupta Emperor himself and were called uparika maharaja, that 
either the Governors or Emperors appointed District officers 
(visayapati) who were often called Kumaramatya.that the District 
officers were aided in their administrative work by a hoard 
of four advisers called nagara-Sresthin (banker), sarthavaha (chief 
merchant), prathamakulika (chief of craft guilds) and prathama- 
kayastha ( chief secretary ), that the District officer had his 


( Continued from last page) 

very detailed and accurate boundaries of a village of 200 nivartanas are 
A I uvartaaa was e< l" al t0 a Of twenty vam&s on each side 

1 TZL*? 40 ten cubUs ’ 50 that 3 ™«rtana covered an 

area of 40000 cubits (200x200) i e. about 90000 square feet, while an acre is 
equal to 43560 square feet Therefore the village referred to in the above 

Kh tTviT 400 acres !n “ tent The Mah5bh «ya (on vartika 8 on 
. 1 1 7 > faas an interesting discussion on the several meanings of the 
word grama m popular language viz a number of houses (a“Tn th e ^ma 
was burnt t), the village wall or ditch (as in *he entered the grama ’ ) ■ men ■ 

t a s S ho Q unda e g ° ne,) ' 3 VlU ^ e *-*s and bushes. with 

s boundaries (such as riv ers and hi lls) and with embanked fields ( as - a 

vdlaees ^ 1 swt rmi As in modern times 
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headquarters in a place called adhisthana and had his several 
offices or courts ( adhikaranas ), and that in sales of lands 
revenue officers called jmstapulas (keepers of records of 
rights) were consulted and had to report In E I vol, 
XVH pp 345, 348 a copperplate of KumSragupta I has 
‘ grainasta-kuladhikaranam ’ which means an office having 
jurisdiction over 8 villages. Manu VH. 119 says that the 
officer over 10 villages was to have as his salary a kula of 
land and kula is here said to mean (by Kulluka) as much land as 
is ploughed by two ploughs having six oxen yoked to each 
The VaijayantI on Visnu Dh, S. HI. 15 says * kulam haladvaya- 
karsaniya bhuh Sukra (I. 191-192) states that the lord of 
one hundred giamas is called samanta, an officer appointed by a 
king over one hundred villages is called anuBamanta, one over 
ten villages is called nayaka ( compare modern * natk ' ) Manu 
VII. 61 and 81, Yaj L 322, Kam V. 75, Visnudharmasutra III 
16-21, Visnudharmottara H. 24 48-49 say that the king should 
appoint as many adhyak^as ( superintendents ) as are required 
for the several departments of the state, who are clever, honest 
and of good family. Kautilya m IL-9 prescribes ‘ those who are 
possessed of the qualifications for amatyas ( cited on p. 107 above ) 
should be appointed, according to their abilities, as superinten- 
dents of the various departments and the king should constantly 
examine theii work, since men are naturally fickle-minded and 
when appointed to do work exhibit like horses change of temper 
It is pointed out in works like the Visnudharmasutra HI 16-21 
and the Visnudharmottara U 24. 48-49, Santi 69. 29, that those 
who are highly devoted to dliarma should be appointed to the 
ecclesiastical or judicial department, the brave ones to military 
woik, those who are skilled to revenue work and those Who are 
very trustworthy should be placed in charge of mines, salts, 
toll-gates, ferries, elephant forests. 


Kautilya in his 2nd adhkamm exhaustively deals with tho 
work done iu 28 departments and the duties of their superin- 
tendents He enters into very minute details about e 
and his work is encyclopaedic in character on this sub] 
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Kautilya’s work became the authority on Government and 
several inscriptions mention officers appointed according to 
the section on ‘ adhyaksapracara which is undoubtedly a 
reference to Kautilya’s 2nd adhikarana. For example, in the 
Belava. plate of Bhojavarmadeva (E, L vol XU. at 
p. 40) and in the Barrackpur grant of Vijayasena (E. I. 
vol. XV. p 283 ) we have the words 1 anyamsca sakala- 
rajapadopajlvinodhyaksapracaroktan ihaktrtitan cattabhata- 
jatiyan janapadan ksetrakaramsca’. It is not possible to do anything 
more than indicate very briefly the sphere of each adhyaksa, 
The duty of the sannidhatr ( H 5 ) is to look after the construc- 
tion of the treasury house, the store-houses for merchandise, for 
grain, for forest produce, for arms and of the jail The samahartr 
( the Collector-General ) is to exercise superintendence over the 
collection of revenue from forts, the rural parts, mines, embank- 
ments, forests, herds of cattle and roads for traffic ( H. 6 ). The 
samahartr ,s * has to divide (n 35) the kingdom into four 
districts and to arrange the villages into three grades, viz. those 
that are exempted from taxes, those that supply soldiers and those 
that pay taxes in the form of grain, cattle, money, forest produce, 
free labour and other equivalents for taxes It is the duty of the 
gopa to look after a group of five or ten villages under the orders 
of the samahartr. The gopa has not only to register the total number 
of the inhabitants of all varnas in the houses that pay taxes and 
that are exempt in the villages, but also to keep a register of the 
number of cultivators, cowherds, merchants, artisans, labourers, 
slaves, biped and quadruped animals, of the amount of 
money, free labour, tolls and fines that are recovered, and the 
number of women, men, young and old persons, and the extent 
of their actions, occupations, usages, expenditures. The sthamka 
(in charge of each of the four districts) should look after his 
chaTge in the same way. The superintendent of records and 
accounts ( aksapataladhyaksa ) should have the account office 
constructed with its door facing the north or the east, with rooms 


,-i 84 - Bot f lbe «“5hartr and the sanmdhitr are mentioned as officers 
m the copperplate of Mababhavagnpta o£ Trikaluiga tE I vol. Vlir p 138 

I 2 R V °* Xratp 94 )• Sahara in his bhasya on Jaimini XII. 

’vS S^T iharfr COming : Vith hlS 0wn P halanx subordinates 

vol. IprnlS 0 ” 15 traVeIS (BeaI ' S ' Bnddh * s ‘ Records' 
events e that each province kept a record of good and bad 
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(for the clerks) set apart and with shelves of account books well- 
arranged (n 7) This officer had to enter numerous matters m the 
accounts, recover the king’s dues from the sureties of servants, 
to check eribezzlement and to recover fines for loss due to 
neglect or fraud. The account year ended with the full moon of 
Asadha, the year being of 354 days and the salary for an 
intercalary month being separately paid. Among the duties of 
the Superintendent of records and accounts was the important 
one of noting in his register the dharma, method of judicial 
procedure and the usages of countries, villages, castes, families 
and corporations ( desagramajati-kulasanghatanam dharma 
vyavahara-caritra-samsthanam .. rubandha-pustakastham 
karayet ) In H 8 Kautilya specifies forty modes of embezzle- 
ment by Government servants ( to which a reference is made 
in the DaSakumaracarita VIII) In H 9 he employs the 


picturesque figure that it is not possible to know exactly how 
officers appointed to the several businesses of the State extract 
wealth, just as fish always dwelling in water cannot he observed 
when they drink water The superintendent of treasury ( H. 11 ) 
shall in the presence of qualified persons receives into the 
treasury gems, pearls, articles of gieat or small value and forest 
produce ( like sandal wood, uqai u etc ) The superintendent of 
mines and of government manufactories (II 12) must be 
proficient in the science of metals, mercury, liquids that ooze 
from the holes, caves and sides of mountains and hills Under 
him are officers called lohadhyuhsa ( who carries on the manu- 
facture of vessels of copper and othei metals ), a laksanadliyaksa 
( a superintendent of mint, who manufactures silver and copper 
coins for the State ), a » Upadai taka ,8, « ( examiner of coins, who 
regulates the dealings with panas as a medium of exchange 
among the people and for stocking m the treasury ),UianyadliyaLsa 
( who attends to conches, diamonds, pearls, coral and trade m 
them), a lavanadhyaksa ( superintendent of salt ) The suvarna- 
dhyaksa (the superintendent of gold) has to construct 
goldsmith’s office for the manufacture of gold and silwarto^ 
with a single door and four halls, to appoint a skilful 
trustworthy goldsmith to have a shop in the cento rtto ^ 

( U. 13 ) and not to allow any one who is not an employ 
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outer tlie goldsmith’s shop. If any one so entered he was to ho 
beheaded. The State goldsmith ( II. 14) has to manufacture gold 
and silver coins foT the citizens and rural inhabitants through 
artisans employed by him. The superintendent of the storehouse 
( II. 15 ) has to keep together the produce of crown lands, taxes 
from the country districts, accidental revenue, manufacture of 
rice, oil &c. The superintendent of commerce ( panyadhyaksa, 
H. 16) should keep himself acquainted with the demand or 
absence of demand foT and the rise and fall in the prices of 
various kinds of merchandise produced on land or from water 
and brought by land or water routes The superintendent of 
forest produce ( kupyadhyaksa, H 17 ) was to collect forest 
produce through guards of forest and Eautilya gives a long list 
of trees, varieties of bamboos, creepers, fibrous plants and ropc- 
makmg material, drugs and poisons, skins of various animals, 
that came under this officer’s care. The superintendent of 
armoury ( ayudhagaradhyaksa, II. 18 ) was to employ experienc- 
ed artisans to manufacture arms, wheels, machines, armour &c. 
required in battle or for the defence of forts, or for battering the 
cities of the enemy The superintendent of weights and 
measures'” was to get manufactured weights from half musaka 


_ I85 - The weights speciGed are 10 seeds o£ masaor s guiijasel suvarna- 
masaka, 16 suvarna-masakas =one suvarna or karsa, 4 harsas =one pala, SB 
white mustard seeds = one rfipyamssaka, 16 rupyamasakas or 20 daihya 
seeds -one dharana The Kas'ika on Pan II 4 2 i furnishes the interesting 
item of information that weights and measures (probably m vogue in its day) 
were first introduced by the Nandas (nandopakramam mananf). Thl chmf 

unbvTchl t ta r e ,T n U 20ar£ 8 atoms=cne particle of dust thrown 
up by a chariot wheel, 8 particles = I, ksa, 8hksas=a medium-sized y5 k5 (louse) 

8 yukas =yava (barley corn) of medium size, 8 yavas =one angula, 12 angulas = 
Vitast. 2 v, fastis =aratni or oue prajapatya band, 2 vitasUs £ 4 angnl as 
galled dhanurgraha) = one hastaused in measuring pastures and cubic measures 
ara u,s =danda or dhanus or nSl.ka-paurusa, 10 dandas =ra JJU , 3 rajjus =’ 
nivartana, 1000 dhanus (or 2000 acc to another reading) =goruta, 4 go™tas= 
one yojana. A nivartana was probably so called because it represented a 

ir szz 

Hi 

( Continued on the next page) 
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onwards up to one hundred suvarnas, weights being made of iron 
or stones found in the Magadha country and the Mekala 
mountain. The superintendent of tolls (sulkadhyaksa, n 21) 
was to erect near the principal gate of the capital a toll-housB 
and its flag and when traders arrived with merchandise malr, 
four or five toll-collectors take down their names, whence they 
came, what merchandise they brought and whether it bore seal- 
mark. In 13. 22 Kautilya specifies various rates of tolls for 
imports and exports. The superintendent of weaving (n. 23) 
was to employ qualified persons to make threads, coats ( of 
armour ), cloths and ropes and he was to employ for cutting 
wool, fibres, cotton, hemp and flax, widows, cripple women, girls, 
ascetic women paying off fines by doing work, mothers of 
prostitutes, old women servants of the palace, deoadasis ( temple 
girls) who have ceased to do temple services This superintendent 
was charged with the task of providing work for women who do 
not leave their homes, the wives of persons who have gone 
abroad, women who are cripple or unmarried and who have to 
work for their own maintenance. He was to give to them spinn- 
ing work through the maid-servants in his department If he 
stared at their faces when they came to exchange their work for 
wages or spoke to them on any other matter he was fined in the first 
amercement. Thus the State helped home or cottage industry 
It is to be noted that he had large powers of levying fineB and 


( Continued from the last page ) 

in Magadha it was only equal to two gavyutis (last verse ot desadhyaya in 
bbumikhanda). Kaut gives haslas of various lengths for various purposes 
Compare Manu VIII 132-134, Visnudliarmasutra IV 1-7, Yaj I 362-363, 
Narada paris'ista S7-60, Brhatsambita, 57 1 ff, Vayupurana 101 118 for 
some of these, which differ in some details from Kautilya’s statements 
Kaut (II 20 ) states the duration of a nadtku to be the time required for 
the passage of one adhaka of water from a pot through an aperture of the 
same diameter as a wire of 4 angulas in length and made out of four 
suvamamasakas. 2 nadikas are equal to a muhiirta and 15 muhurtas are 
equal to a day or a night In II 19 he gives measures of corn as follows — 
4 kudumbas = prastha, 4 prasthas = adhaka, 4 adhakas = drona, 16 dronas 
= khari, 20 dronas = kumbha. The drona differed for various purposes. 
Vide above (p 124 note 165) for a quotation from -Mit. on Yaj HI 274 
Hemadn, vratakhanda pp 51-57, gives quotations from various sources for 
measures of time, corn &c. These measures were different in different 
countries and at different times The Lffavati (of 12th century ad) 

I 7 speaks of the khari in Magadha being equal to 16 dronas. Vide n 16 
Love and H. of Dh. vol. II p. 881 n. 2053 and L D. Barnett's 'Antiquities 
qf India ■ (pp. 206-210) for tables of weights and measures. 
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awarding bodily punishments e. g. if a woman refused to work 
after receiving the wages he could cut off her thumb ( ? or bind 
up her thumb with the index finger so ns to form a pair of tongs ). 
The superintendent of agriculture (sTUtdhyaksa , ,86 It. 24) himself 
knowing or assisted by those who know the science of agriculture 
and the Ayurveda ( the ancient loie ) of trees was to collect at 
the proper times all kinds of corn, flowers, fruits, vegetables, 
bulbs, hemp and cotton seeds and to employ slaves, labourers 
and prisoners who worked to pay off fines they could not pay, to 
sow soeds on crown lands. In this chapter he makes interesting 
remarks about the extent of rainfall vis. the rainfall in a juucjaht 
country (defined above at p. 132) is 16 dronas, in anTtpa (very moist) 
countries 24 dronas, 13| dronas in the Asmaka country ( modern 
Khandesli and part of Berar ), 23 dronas in the Avanti country 
(round about modern IJjjain), an immense quantity in the 
Aparantas ( west coast of India ) and the Himalayan regions. 


The superintendent of liquor was to carry on tho traffic in 
liquor and ferments in the capital, the other parts of the country 
and in aimy camps by employing men familiar with them, he 
was to impose a fine of 600 panas if any one other than the 
manufacturers, licensed vendors and vendees sold or purchased 
liquor, he was not to allow liquor-shops to be opened close to 
each other, he was to see that liquor was sold in small quantities 
such as 5 or (r of a Ludumbn or a half pTastha to persons of known 
character in order that ( lit. for fear ) woikmen employed should 
not cause loss through carelessness, that Unjas might not 
violate the rules of good conduct and that desperadoes should not 
commit indiscreet acts Sukra was even moie strict as regards 


186 Sita, according to the Amarakosn, moans tho 'lines or furrow 
made by the ploughshare \ Therefore Kautilya appears to employ the word 
?' , t le sease a£ ' land that has been cultivated ProfV. K. Ram- 
c audra DAshitar ( in ' Hindu Administrative Institutions ' p, 369 ) is not 

Tn'l 1 ::: h * ) as ■ methods and means 

ZZ l tT P S • Paddhati ° nly meaos the line ° r hrrow made 
In the field by the ploughshare Ksjraswaml explains as at rfW 

m h ft 5 KaUtdya himseIf “P lains 1 s ‘‘» ' as the collection oF gram hrought 

sitidh t SU£>enntendent o£ agnculture ‘ 1 The 

shmenfT aP f aiS ‘° have bcen wacarned with crown lands/ while the 

these were^r 6 ° 1 ’ ands ° f pnvate ownershl P was called • bah ' Both 
. tbe concern of the samahartr as stated m V. 1 ( where rastra is 

a s Slt5 ; bh5 f ’ W ‘- Ura &C > » II 15 site and ^tra 
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wine, as he did not allow any one to drink wine in the day-time 
( IV. 4. 43 }. The superintendent of slaughter houses ( suna- 
dhyaksa. H 26 ) was entrusted with the power to regulate the 
killing of animals for meat and was to impose the highest amerce- 
ment on those who trapped or beat or killed deer, cattle, birds or 
fish which were doclared to be under State protection or that 
dwelt in protected forests The superintendent of nautch-girls 
( ganikadhyaksa 187 ) is dealt with m H 27. The topic of veiyas 
has already been treated of in H Dh. vol. II pp 637-639. Kaut, 
says that a qamha was to be employed for a salary of one 
thousand panas, whether she was born in a prostitute’s family 
or not and she was to possess beauty, youth and accomplish- 
ments ( i e the G4 tolas enumerated in Kamasutra I. 3. 16 ). 
Kaut prescribes that, if she left the country or died,hei daughter 


or sister took her place and estate or her mother could substitute 
some other ganika m hei place ; when none of these existed the 
king took her wealth and her son did not inherit her wealth. A 
ganika could purchase her freedom by paying to the king 24000 
panas as ransom She was to hold the umbrella, the golden 
pitcher and the fan for the king when he was seated on the throne 
or in a chariot or in his palanquin. There were grades among the 
ganikas as best, middling and inferior and salaries differed by a 
thousand. The sons of prostitutes were to be the chief actors on 
the royal stage It appears from these provisions that the 
vesyas were more or less slaves The superintendent of ships 
( navadhyaksa, II. 28 ) was to look after the passage of ships not 
only over the seas and at the mouths of rivers, but also over 
lakes and rivers in the sthanlya ( vide above p 140 ) and other 
sub-divisions of the kingdom Kaut prescribes that villages on 
the sea-sbore and river banks were to pay a fixed tax, fishermen 
were to render a sixth part of the haul of fish as fees for fislung 
licenses and merchants were to pay the customary tolls levied m 
port towns. This superintendent was to request the ships that 
touched at a harbour on their voyage to a distant port to pay t 
toll, he was to destroy pirate vessels bound for the country 
enemy as well as those that violated the usages of the port 
^Ltalect of cottl o ( n. 89 ) entrusted with B» 

167. Scti to**'* 

frlfonly one that was honoured tor her accomplishments (m 61 ka as a 
who became the cynosure of all eyes. 
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preservation and care of cows, bulls, buffaloes and the dairy 
produce. The superintendent of horses ( IL 30 ) was to record the 
breed, age, colour, marks, groups and places of origin of horses, 
which were to be classified as those kept in salehouses for sale, 
those that were recently purchased, those captured in battles, 
those that were pledged and those temporarily kept in stables &c. 
Kaut notes that the breed of horses from Kambhoja, Sindhu 
(modern Sindh ), Aratta ( western Punjab ) and Vanayu ( North- 
west of India ) countries are the best of horses, Bahlika ( modern 
Balkh ), Papeya, Sauvira (eastern Sindh and western Bajputana) 
and Taitila breeds are of middle quality and the rest are 
inferior. The superintendent of elephants ( IT 31 ) had to take 
steps to guard elephant forests and supervise elephants that 
were in stables, the catching, training and feeding of them, thoir 
accoutrements &c Kaut devotes one chapter ( IL 32 ) to the 
training and classification of elephants and medical treatment 
when they fell ill The superintendent of chariots and that of 
infantry ( H. 33 ) have the charge of the chariot department and 
of the six classes of infantry respectively. The superintendent 
of passports ( mudradhyaksa ) issued passes to inhabitants of the 
country or foreigners for entering into or going out and the 
superintendent of pastures (II. 34) was to see the passes and 
devote himself to the care of pastures Kautilya provides that 
a pass ( mudra ) was to be given on payment of a masaka, that 
one could enter into or go out of a country only when one had 
a pass, that a person who entered without a pass was to be fined 
twelve panas and that the superintendent of pastures and his men 
were to examine whether persons not going by the royal road but 
through pastures had a pass or not and that the superintendent 
of pastures and his men were to convey the approach of thieves 
and enemies by beating drums and blowing conches and 
were to send messages about the entrance of enemies into 
pastures by means of domesticated pigeons carrying letters bear- 
ing the official stamp or by means of smoke and fire. The 
nagaraka ( the mayor of the capital or cities or the chief of the 
police in the capital ) was to look to the affairs of the capital 
( or the big cities ) A gopa ( under the nagaraka ) was to superin- 
tend a group of twenty or forty families in the capital and 
an officer designated sthamka was to be in oharge of each of four 
wards into which the capital was to he divided. Taj II, 173 
mentions an officer called 'sthanapata in connection with the 
finding of lost goods who appears to be the same as sthanika 
The gopa and sthSnika had to keep a register of the caste, gotra, 
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name and occupation of the men and women in their districts 
and also of their income and expenditure Managers of 
charitable institutions had to send information to them about the 
heretics and travellers arriving to reside therein. Numerous 
rules about reporting and punishments for various defaults and 
wrongs are laid down, which are passed over. Manu VH 121 
and Santi 87. 10 also provide for the appointment in each city 
( in the kingdom ) of a high officer, who was to superintend 
all matters affecting the city and who had ample powers of 
restraint and coercion Many of the superintendents mentioned 
by Kautilya occur under the same names in the Kamasfitra e.g. 
gavadhyaksa, sutrSdhyaksa, nagaraka ( explained by the com 
as dandapSsika ), panyadhyaksa (in V. 5. 7-10) Vide E I 
vol. 15 pp.J.27-128 for a statement on the provincial adminis- 
tration under the Guptas. 


As regards the emoluments of the officers in charge of a 
village, ten villages &c. Manu ( VH 118-119 ) has some interes- 
ting rules : ‘ The headman of a village should obtain ( as bis 
emoluments ) those articles which the villagers have to furnish 
every day to the king viz. food, drink, fuel and the like The 
officer over ten villages should enjoy one Jada KS , that over 
twenty villages should enjoy five kulas, the superintendent of a 
hundred villages should receive the revenue of one village and 
the high officer over a thousand villages should enjoy (the 
revenue of ) a town. All this, as Medhatithi says, is only approxi- 
mate and recommendatory and was not literally followed, bu 


188. The word ' pratyaham ' (every day ) excludes taxes on fields that 
are levied once a year or taxes levied on particular occasions only wh 
the words* food, drink and fuel* exclude cattle, money to The vo 
• kul3 * appears to be used as a technical term. It** 
as would be required for the maintenance of a family _ But . 

sense given by the commentators of Manu. 5r ?^ to the effect 

text that hula means* two halas He and Kuiraka q onB of six 

that a plough (yoked acc to dharma) is one oi l e.frl _ bnUo ek 
bullocks Is employed by those who want only bar m cur 

employ one of fonr bollocks, while those who In the* greedwa as 

heavy sin employ a plough w.th two bulls only SobjW g< f or 
much land as can he plooghed with two plough plough is 

?lw!! itri«55PKW oll '® V51 19 ' 
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only means that a salary commensurate witli tho position and 
responsibilities of each officer should be received by him. Vide 
Santi 87. 6-8 for rules similar to Menu’s (where the officer 
over a thousand villages gets as his salary the revenues of a 
sakhanagara ). Kautilya ( in V. 3 ) sets out the salaries of many 
officers and servants as follows: the salary paid to the chief 
mautrin, puiohita and a few others has been already stated above 


(p. 120); the dauvarika, the superintendent of the harem ( antar- 
vamsika), the prasastr, the samahartr and the sannidhatr were to 
receive 24000 panas; the princes ( other than the crown prince), 
the nurse ( matr, mother?) of the princes, nayaka, the superinten- 
dent in charge of justice ( or commercial transactions ? ) in the 
capital (the pauravyavaharika ), the superintendent of royal 
manufactories (karmantika), the members of the council of 


ministers, the rastrapala ( governor of a province ), antapala 
( the guardian of the borders ) were to receive 12000 panas ; the 
salary of the heads of srenis ( the military corporations ? ), the 
heads of the elephant army, cavalry, and chariot army, and the 
pradestrs was 8000 panas; the superintendents (below the 
commanders) of infantry, cavalry, chariots and elephants, of 
the forest produce and elephant forests will each receive 4000 ; 
the chariot driver (anlka), the army physician, the trainer of 
horses, carpenters, ymiposaka (?) will receive 2000 ; the foreteller 
(the reader of omens), astrologer ( who finds auspicious times for 
undertakings ), the reader of puranas, the suta, magadha ( bard ), 
the assistants (purusa) of the purohita and adhyaksas will 
receive 1000 ; trained foot-soldiers, the accountants and scribes 
will receive 500; musicians 250, but trumpet-blowers will receive 
500; artisans (fcom) and craftsmen (itlpm) 120; servants in 
charge of bipeds and quadrupeds, workers doing miscellaneous 
things, attendants near the king, bodyguard and the officer 
procuring free labour (visti) will receive 60; those appointed 
to do P ,ece work (karyayukta, v. 1 aryayukta), the elephant 
driver, boys (manayaka, a page?), mountain-diggers, all atten- 
nts, teachers and learned men shall receive honorarium ( puja- 
vetana ) according to their merit from 500 to 1000; charioteer 
of the kmglUOO ; spies of the five sorts ( vide above p. 129 ) will 

ofto type trt sittnn, deeperado, poisoner and asratio women Jill 
or mote 00 5 th ® wand6liD S (vide above p. 130) three hundred 
in cha r L a nT rtoS to X* “f 0 ® inY0lved - 1116 superintendents 

thousand ( seryants ) were to 
regulate the subsistence (bhakta), cash salary, the perquisites 
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the appointment and transfer of those under them. But there 
shall be no transfer of those who are the king’s personal 
servants and of those who are appointed to guard forts and the 
country parts. The Sukranltisar a (1. 311) emphasizes that salaries 
should be in panas, that a king should not make a gift even of a 
finger-breadth of land as emolument to any servant, but that if 
he does give land, it should be held only for the life-time of the 
officer ,B9 . Eautilya (in II 1 ) prescribes that lands may be 
granted as emoluments to superintendents (of the various depart- 
ments ), the accountants, to officers called gopa and sthanika, 
to officers in the army, physicians, horse-trainers, but without 
power to sell or mortgage Sukra IL 117-204 mentions numerous 
officers of the army, the treasury &c. Sukra IV. 7. 24-27 sets 
out the salaries of officers, when the king’s income is one lakh 
of mudras a year, Kaut provides for pensions and gratuities. 
He says ' the sons and wives of those that die while on duty 
shall get subsistence and wages. Young children, aged persons 
and ailing persons related to the ( dying ) officers shall be 
shown favour On occasions of funerals, sickness or child- 
birth the king shall bestow money and honours on them ’ The 
Mahabharata ( Sabha 5. 54 ) preset ibes 1,0 that it is the duty of 
the king to support the wives of those that meet death or 
calamities in the king’s service Sukra II 406-411 contains very 
modern-looking rules about sick-leave, casual leave, pension 
after 40 years of service &c 


The above provisions from Eautzlya’s work show how States 
in ancient India engaged in almost all the activities of modern 
States, had an equally complicated machinery of administration 
and an army of high and low officers. It will also he noticed 

how, as in India at present, comparatively very high salaries 
were paid to ministers and heads of depaitments as compared 

with the salaries of clerks (e g the ordinary clerks received 

five hundred, while the chief minister and samahartr, m 


Ml atf * 1 W" w ^r^Sl****" 

mtsr TOflW pjj ^ 

54 , 
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collector-general, received respectively 48000 and 24000 t o. 96 
and 48 times as much respectively. If all the different officers 
mentioned in the works on dharmasastra, arthasastra and m 
inscriptions he collected together, they will make a formidably 
long list. A list from one inscription is set out below as a 
sample ,SI Vide Vogel's ‘ Inscriptions from Chamba pp 1 20-136 
for explanations of about 30 titles of officers occurring in the 
inscriptions. 


A. fsw words must bo said about local administration , 
Tbs word giavia occurs oven in tire Jtgveda. In^tg 1.114.1 
the poet offers his praise and prayer to Rudra so that he hopes 
that ‘all bipeds and quadrupeds may fare well and all beings 
in this village may be free from disease and may enjoy 
prosperity’. 1,8 In Rg. V.54.8 ‘heroes (or men) conquering 
gramas ’ are mentioned ( gramajito yatha narah ). In Rg. X. 62. 
11 Mauu is styled ‘ gramani ’ and the bestower of a thousand 
( cows ? ) and in Rg. X. 107. 5 it is said that the ‘ gramani who 
is endowed with (or dispenses) daksina (cows or wealth) 
walks in front ( of the village people ) ’. IntheTai. S. H 5.4.4 
it is said ‘the prosperous are three indeed, viz the learned 
brahmana, the village headman (gramani) and the rajanya 
( warrior) ’. ,38a In the Tai. Br. 1 1 4.8, the consecration of fire for a 
vaisya sacrificer is made with the mantra ' manostva. gramanyo 
vratapate vratenadadhami’ (where Manu is Etyled gramani). 
In the Sat. Br. V. 4 4. 19 the gramani is said to be stronger than 
his co-sharer (sajata). Vide S. B. E. vol. 41 p. 111. We saw above 


191, In the Nailiati grant of Ballalasena of Bengal in G I. vol, 14 
p. 156 at p. 160 we have one of the longest lists of high ana Joiv 
officers, 1 gssi# nrg<r- 




fr-w?r?ai<nr— 


ufr^Hi-ufrfigiti9-uwwirw-qftswiih5i-wra53d5rar-^-Vi5-?mr«?-<Tt-H%- 
msn{5wTi5' < i ias>h-iTTf?B5T-qngq7T¥i5j-^o0riP?sf-m ! f'rtvr^in?vrar 
nrjitramnlivcrffm ^ cli-w iw€t55fm?fnu wgvgwraTvitr sSvsrbsr 

mgpnm vigrifrarpt vwre rrmvt vtwth ^ i The word 

• adhyaksapracarokfin 1 apparently refers as said above (p. 143) to the section 


II on the activities of adhyaksas in Kantilya. Vide appendix for a somewhat 
exhaustive list of officers mentioned in dharmaastra and arfha&stra works 
and in inscriptions. 


192 . w fgvf wgcrij ■Rgg gg vth st i ibwai a iq ; a =g. i H4. i. 

192 a. vvt I ggvm; aiwtft i 
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(p 111 ) that among the ratmns, gramant (the village 

Z,T “TV?”*”"-** »>»» w"“y 

have been applied to a town ( though not a capital ). The head- 
man of a village was called gramanl, gramika or gramadhipati 
(m Manu VII. 115-116, Eaut HI. 10 ), gramakuta ( JS£ 

iss n > e- 5 P « v ?, yD! p 39 of ® ake 852 ’ E 1 vo1 vn p u£ 
Pai * aklIa ’ Patil (m Ujjara plates of 975 

and 1023 A. D. in I. A vol. 6 p. 51, 53, vol 18 p 322 grant of 
Bhoja m satnial 1076, 1 A 16 p 254, E I vol. XI p 304, 310 
of 1176 ) In an inscription of the 13th centiuy from the 

Poona District we have the form ‘ pattela ’ (E I vol VI at 
P 183 ) The word ‘ gavunda ’ for a village headman in the 
Oanarese Districts is derived from gramakuta ( E. 1 vol. VH 
p 183 ) Paithlnasi 183 quoted by Apararka p. 239 states that the 
food of a gramakuta could not be partaken by a brahmana. 
The Gathasaptasatl frequently refers to the great influence of 
the gramanl and the love adventures of Mb son in the village 
( I. 30-31, VIL 24 ). The Kamasutra states ( V. 5,5 ) that the 
young son of a gramadhipati had certain women of the village 
at his beck and call 184 According to the Sukranitisara I 193 
a grama ( village ) is one krosa in extent and yields a revenue 
of one thousand silver karsas, while half a village is called 
palli and half of palli was Kumbha, Hemadri in Danakhanda 
( p 288 ) quotes from the Markandeya^-purana definitions of 
pura, kheta, kharvata and grama Yaj II. 167 makes a distinc- 
tion between grama, kharvata and nagara ( town ) as regards 
the extent of the pastuie lands to be preserved round them. 
Baudhayana Dh S II 3. 58 and 60 condemns residence in a 
city for a religious brahmans, where the body is covered with 
dust which enters one’s mouth and eyes and recommends for 
residence a grama abounding in water, fuel, fodder, fuel-sticks, 
kusa grass, flowers, which is full of well-to-do people, endowed 
with industrious people, where the majonty are aryas and which 
cannot be entered by robbers In the Sabhaparva 5 84 five officers 
of a village are referred to It appears that from being a very 
high officer ( a ratnin ) in Vedic times the gramanl was reduced 
in his influence, came to be appointed by the king alone and the 
office became hereditary and could be given permanently Vide 


193. S^isrfws • ftq’i i P- 239 * 

v. 5 5 , 
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Ei. vol. YU p. 177, 188, 189 '« The Sukranltisaia ( II 120-21 ) 
states that there were to be six officers in a village and (II. 428-29) 
prescribes their caste, viz. sahasadhipati (i.e. a magistrate to deal 
with wrongs involving force ) was to he a ksatriya, gr&manetr 
(the headman) a hrahmana, bhagahara ( the peison collecting the 
state land revenue) a ksatriya, lekhaka (a scribe, corresponding 
to the modern hilkann in the Deccan) should be a kayastha, 
sulkagraha ( the toll-gate keeper ) a vaisya, pratihfira ( the 
guard at the gate of the village wall ) a sudra. Sukra ( in II. 
170-175 ) sets out their duties. The headman was to be alert in 
protecting the villagers like their parents from thieves, robbers 
and from the State officers, the bhagahara was to devote special 
care to the tending of trees ; the lekhaka was to be skilled in 
accounting and proficient in several spoken languages; the 
pratihara was to be of strong body, proficient in arms, humble 
and to call the villagers with the respect due to each; 
and the toll-gate keeper was to levy tolls in such a way that 
sellers did not incur loss of capital spent by them. From 
Kaut in 10 it appears that the village headman had the 
authority to inflict fines in certain cases e g when the headman 
( gramika ) had to travel on some business of the whole village 
the villagers were to accompany him by turns, but if they failed 
to do so they had to pay a fine of one pana or a half pana. 
Similarly, if a villager does not cooperate in the getting up of a 
show (preksa) in the village, he or his people would not be 
allowed to see the show and he was to he fined if he clandestinely 
saw it In villages, particularly in Karnataka and South India 
and m brahmadeya grants (to learned brabmanas) the village 
assemblies ( sabha ) earned on local administration. From the 
Kotavumachgi Inscription of Calukya YikramadityaV dated 
sake 934 ( 1012 A D ) it appears that Ummachige was a great 
educational centre in the 11th century and 104 Mahajanas of the 
village ware entrusted with the proper conduct of worship in the 
temple, the imparting of education, the feeding of ascetics, the 
supply of water to the village and the punishment of criminals 
p ‘ 59 Vlde Gopalan’s ' History of the Pallavas 

hv 153-157 for - tte woiking of the v illag e 

assemblies (sabh&s) from the 9th century onwards, hut as he 

’ , We d ° DOt kn0W the natllre of the rules that 
regulated their working, their exact sphere of action and their 

p. mat T* smem* i e.i. vn 

P. 177 at p 188 (grant o£ Eastern Calukya Anna dated 945 A. d. ) 



156 


History of Dltm masasha 


t Vbl. 


lelation to the central government.’ An inscription of king 
Paiantaka I ( 907-947 A. D. ) at Uttaramerur deals with several 
classes of village committees that were appointed by vote 
(Annual Report of Archaeological Survey of India, 1904-5 
pp 131 ff) Five committees, viz annual committee, garden 
committee, tank committee, gold committee ( for currency or 
for collecting taxes in cash), pancamra committee, are des- 
cribed and reference is made to a sixth called 'justice committee’ 
and the mode of election and the qualifications and disquali- 
fications of memheis are described in detail (pp. 142-145). 
Piof Nilkantb Sastri in ‘Studies in Cola History’ (pp. 131-175) 
publishes the text of two Parantaka Inscriptions with English 
ti ansi at ion and exhaustive notes. Vide also E. I vol 22 p 5 
for resolutions of the sabha. at Manur to be followed in future 
meetings, the qualifications in property, education and character 
of the members &c , E. L vol. 24 p 28 about the regulations 
of sabha from two Uttaramallur Inscriptions and E. I vol 23 
p 22 fora note on the pancavara committee. For village 
communities as descubed in Buddhist works in the 7th century 
B C„ vide Rhys Davids m ’Buddhist India’ pp. 45-51. It appears 
from Panini and the commentary Kasika thereon that certain 
craftsmen were attached hereditarily to the village, were probab- 
ly paid a certain part of the crop produce yearly for their 

services and corresponded to the modem village servants (call- 
ed the twelve balutedms) in the Deccan For an account of 
these baluted&i s, vide Grant Duff’s ‘History of the Marathas_ 
( Bombay ed of 1863, vol I pp 23-27 ) For example, Pamm 
( VI. 2 62 ) teaches the accent of a compound word formed from 
‘ giania ’ with another word denoting ‘silpin’ ( craftsman ), 
such as gramanapita (village barber) or gmmakulala ( village 
potter), which are two examples given by the Kasika on this 
sutra From Pamm V 4 95 ( ‘ gramakaufabhySm ca taksnah ) 
it may be inferred that a carpenter also was a village servant as 
in modern times in the Decean Brhaspati”' contamsvery 



PP 792-33, — • - - - < s iarl- 
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important information about local administration in villages. 
A compact formed among villages, guilds and corporations 
( gana ) is called a samaya ( agreement ) ; such an agreement must 
be observed in times of distress and for acts of dharma. Two, 
three or five persons shall be appointed as advisers of groups ; 
their advice shall be followed by the villagers, tho guilds, the 
corporations and others Examples of agreement as to times 
of distress are : When there is drought, there may be a compact 
that for the performance of a sacrifice to the planets or tho like 
each field or house should contribute so much money or when there 
is trouble from robbers, each house should send one able-bodied 
and armed man. Then examples are given by Brhaspati himself 
about acts of dharma. The village people should put down in 
writing what work they are going to do, such as the repair of 
a house for their assembly, a shed for distributing water to 
travellers, a temple, a tank or a garden, the performance of the 
necessary samskaras ( upanayana or funeral rites ) of the poor 
and helpless, gifts for the performance of sacrifices, prevention 
of famine-stricken groups of families from coming. Such conven- 
tions would be proper and should be respected by all the villagers. 
Whoever being able to carry out such agreements violates them 
should he punished with loss of all wealth and banishment 
Brhaspati further says” 7 that the heads of families, guilds and 
ganas and the inhabitants of towns and forts may pronounce 
the two punishments of reprimand and condemnation against 
wrong-doers and may also excommunicate them and the punish- 
ments and favours declared by them according to rules should 
be approved of by the king, since such power is regarded by the 
sages as delegated to them. For ejecting out of the village one 
who is not guilty of theft or adultery with another’s wife the 
village headman or the village was liable to pay, according to 

m 10, a to. of 8 * panM . It „ m „ P 

has preceded that village administration was self-contained and 

Z;i f r iQQ f aOTe rame n t might happen to be at the 

loeS I* 1 ® GoVernment didnot Ter y much interfere with 
local administration, except in the matter of land revenue 

protection against invasion and exercised only general control 
« nd supervision. The village communities were miniature states 
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There are some sUj^tvaxiat'ions.' ” P ‘ ^ p 329 
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There was a great deal of decentralization or devolution of 
autlioiity from the central government to the village committees 
and authorities. They were also entrusted with civil and 
criminal justice, as wo shall see later on. For further details 
on the organization of a village as a political unit, Dr R C 
Majmudar’s ‘ Corporate life in Ancient India ’ chap II pp 135 ff. 
and Fick ( p. 161 ) may be consulted. Just as there was some 


organization in villages in general, so also guilds ( srenis ) and 
groups ( ganas ) had their own regulations and conventions. In 
XI 1 Kautilya refers to ksatriya guilds in the countries of 
Kambhoja andSuTastra that maintained themselves on husbandry 
and followed the profession of arms ( vide above p. 88 n, 120 ). 
In III. 14 he refers to guilds of workmen or labourers ( sangha- 
bhrtah ) Manu ( 1 118 ) declares that his work deals not only 
with the enduring dharmas of countries, castes and families, 
but also with the dharmas of heretical sects ( pa9anda ) and 


of groups ( gana ). Manu ( VHL 41 ) requires the righteous 
king to consider carefully the dharmas of castes, countries, 
guilds and families ( to find out whether they are opposed to the 
Vedas ) and uphold those dharmas ( that are not opposed ) as 
binding ( on those respective persons ) Yaj. H 192 prescribes 
that the king should respect the usages and conventions of 
occupational guilds, merchants, heretical sects, and groups 
( corporations &c ) and allow them to pursue the course of action 
they had followed from ancient times, NSrada (samayasyanapa- 
karma, verses 2-6 ) and Brhaspati quoted in the Viramitrodaya 
(vyavahara) contain very important directions as to vmat 
conventions of guilds the king should respect and 
bound to respect Narada says that the king should enforced 
conventions agreed upon by heretic sects, naigamas (mere » 

srenis and other groups residing in the country or the capital. 

The king may allow them to follow their special rules ( eg 
speaking the truth ), their special actions ( beggin ® “ t ® nj T( on 
ing without having taken a bath), their mode rf meetog^ 
hearing a drum being beaten), the means of lively d th ? 
been used to ( e. g dressing as an ascetic) BuU^ ^ 

prohibit (out of their usages oonveIltl ° n ^ E "f t H e pec^le in 
to the king’s interest, or are disapproved of by P 
general, would be ruinous to «-*■*"■* 
king should not tolerate their creating factious ^ ^ ftB 

themselves, taking up arms f ® ^ k , n g should 

State, and causing injury to each othei X ^ seve r al 
specially curb those who cause dissensions amo s 
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groups ; if they aie connived at in these activities they might 
cause terrible danger. 158 A good deal has already been said 
about guilds and corporations in H. Dh. vol, II. pp. 66-69. Among 
inscriptions, the following may be studied : the Nasik Ins. No. 15 
of the time of Abhira Isvarasena ( E. I vol. VIH p. 88, where the 
srenis of potters, oil-pressers and water-drawers receive deposits), 
Junnar Buddhist cave Inscription (AS.W.L vol. 4 p. 97, where 
a deposit of money with Srenis of bamboo-workers and braziers is 
made), Gupta Inscription No. 16 p. 70 (an endowment was entrusted 
to the guild of oil-men, whose head was Jivanta), Gupta Inscript- 
ions, No. 18 p. 79 (silk weavers from Lata coming to Dasapura and 
building a Sun temple ), E. L vol. 15 p. 263, E. I vol. 18 p. 326 
and p. 30, E. L 16 p. 332, E I vol. L 155 ( of 933 santvat, inscrip- 
tion at Gopagiri, modern Gwalior, where the guilds of oil-millers 
and of gardeners are mentioned ), L 184 ( Pehoa inscription, 
where a guild of 34 horse-dealers from different countries, some 
being brabmanas, agreed to impose upon themselves and their 
customers tithes to he distributed to certain temples). Rhys 
Davids in ‘Buddhist India ’(pp. 90-96) gives a list of the 
18 guilds that probably existed in the times of the early Buddhist 
works ( though two or three of them aTe of doubtful existence ) 
and the number of which (18) is sometimes mentioned in the 
Jatakas ( as in Mugapakkhajataka No. 538, vol. VI p. 14 in 
Cowell’s tr.). For further details about the working and 
organization of guilds, vide chap. I of Dr. R. C. Majmudar’s 
iQ^° rate Me “ anc * en t In dia’, and * Indian Culture ’ vol 6 (for 
1940 ) pp. 421-28 ( on the economic guilds of blacksmiths, barbers 
<xb. m the Kusana period ). 


In numerous places rules are laid down about the qualifica- 
fche « rdwar y ffvants ( par i vara,bhrtyaor anujlvin) of 
kings, how they should conduct themselves, how servants should 


L V01 ' 15 p - 263 > ** the ■words 
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find out whether the king is pleased or displeased with them. 
Vide Kautilya V. 4, Virataparva 4 12-50 ( where the refrain of 
most verses is ‘sa rajavasatim vaset’), Matsyapurana 216 
(the whole of which is quoted in the R&jadharmakanda 
pp. 24-27 and in the Rajanltiprakasa pp 189-192), Agni- 
purana 221, Visnudharmottara n. 25. 2-28, Earn IV. 10-11, 
V 1-4, 6, 9, 11-63 ( most of which are quoted in the Rajanitirat- 
nakara pp 51-58), Sukranltisara IL 54-68, 205-253. On the 
word ‘ aksudraparisad ’ occurring in Yaj 1 310 ( where the Mit. 
has the reading ‘ aksudrosparusah ’ ) Vitvarupa quotes a passage 
from Sankha 189 ' a hamsa ( swan i e a good king ) surrounded 
by vultures (greedy servants) is not desirable, but a vulture 
( i e a greedy king ) surrounded by hamsas ( servants of spotless 
character ) may be preferred ’ The Rajanltiprakasa ( p 185 ) 
quotes the same passage from Sankha-Likhita with an addition 
viz. ' faults arise from those who surround the king and such 
faults are enough to rum ( the king ) Therefore the ( king ) 
should first ( before engaging his servants ) put down in writing 
whether servants are endowed with learning, character and good 
family.’ Sukra inculcates loyalty on servants in the following 
remarkable* 00 words 'one should not forsake a good master 
when he is in adversity. Should not one always and quickly 
desire the welfare of one’s protector whose salt ( lit food ) one 
has eaten with honour even once ’ ( IT 246-247 ) ? This senti- 
ment pervaded most Hindu servants in ancient and medieval 
times, even under foreign rulers professing a different religion 
The Rajanltiprakasa p. 176 quotes a fine verse from the Garuda- 
purana as to matters to be principally considered in selecting 
servants, which are four, viz. education, character, family and 


199 HUT 'U 51^ 1 u 5 &r«IT?*TO 1 RfWl 

on m. i 305 . I * * 

^ svs i uthn n f% qim: ffrfnvnh irs* f^Rim ■ aums&v uwfwn 
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corrupt. We have probably to omit the word si before suvmro D 
21-26 (Fubrers' ed, of 1916) we have a very similar passage, butU is corrup . 
V,de^mu c qn^p.22 for the same passage asenbedto W*»»VV 
has a similar verse of same sense (I 302) rrRfUra*- 
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actions, just as gold is tested infout ways, vis. by weighing it or by 
rubbing it (on a touchstone), by cutting it and by healing it*" 1 

Some responsibilities of the Government or king in ancient 
India towards the people will now bo dealt with. From Kautilya 
( H 29 and IL 34 } we find that the State made great efforts for 
the rearing of cattle, made stringent rules for their protection 
and for the provision of pastures. Manu VDL 237, Yaj II. 167, 
Matsya 227. 24 also make provision for pastures round villages, 
towns and cities Kautilya requires the superintendent of cattle 
to classify cattle as calves, steers, tameables, draught oxen, bulls 
to be yoked, stud-bulls, bulls meant for carts, cattle meant for 
meat and buffaloes meant for carrying loads or for being yoked, 
pregnant cows, milch cattle &c. and to mark them and note in a 
register of beasts the branded marks, natural marks, colour, the 
distance between the horns. He prescribes corporal punishments 
and fine for those who unauthorize dly kill or steal cattle or incite 
others to do so. He prescribes even the amount of fodder, oil- 
cakes, bran and salt on which different kinds of animals put to 
different kinds of work are to be fed. From the Mahabharata 
also we learn that even princes* 0 ' 0 went to supervise and 
enumerate the herds of cattle belonging to the State. Vide 
Vanaparva 239. 4 and 240. 4-6. Even such a grammatical 
work as the Mahabhasya incidentally gives expression to the 
view that a country's wealth consists in its food-crops and in 
abundance of cattle. 


We saw above ( pp. 130-131 ) that spies were to be employed 
(ace to Kaut. ) to test whether State officers took bribes. Y&j, 
(I 336,338, 339) prescribes that the king should protect his 
subjects from the harassment caused by kaijaistlm (the account- 
ants and scribes), that he should ascertain the doings of the State 
officers through spies, honour those that are well-conducted and 
severely punish those who are badly behaved and should deprive 
those who take bribes of their wealth and banish them from the 
country. Vide also Manu YU 122-124 and Visnudharmottara 
for similar rules. The Pancatantra a 343) has the same verse as 
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Yaj. I. 336 ( except the last p5da ). Medhatithi on Manu IX. 294 
remarks that the kingdom has no fear of min if kantakas 
( wicked people who are like thorns ) are removed and justice 
is properly administered and that kantakas are generally under 
the protection of the queen, the prince, the king’s favourites or 
the commander-in-chief 

Great attention was paid to agriculture In the Sahhaparva 
5. 77 the king 104 is advised to have large tanks in different parts 
of the country full of water and to see that agriculture did not 
depend on the rains alone Megasthenes (fragment I p 30 
of McCrindle’s work) notes that the greater part of the soil of 
India was in his day under irrigation and consequently bore 
two crops in the year. Even from ,the Tai S Y 1 7 3 it 
appears that two crops were grown in the yeaT ( tasmad dvih 
samvatsarasya sasyam pacyate ). The Vaj S. 18 12 contains a 
list of twelve different kinds of crops such as rice, yarn, wheat, 
musa, sesame, initdga, masuia &c and the Br Up VI 3 13 
enumerates ten kinds of grain ( gramySni dhanyani ) In the 
Hathigumpha Inscription of Kharavela king of Kalinga ( E I 
vol 20 p 71 ) it is stated that (p. 79 ) a canal which had already 
been opened in the 103rd year of the Nanda kings ( L e in the 
4th century B. C ) was extended by him in the 5th year of his 
reign. Rudradaman at great expense from his own treasury 
without any additional taxation or demand for free labour 
restored the famous Sudarsana Jake near Junagad (E.I vol VIII, 
p. 36 ) that had been built by the Governors of Candragupta and 
Asoka and been breached by floods Irrigation had been made 
use of from Yedic times Rg YIL 49 2 refers to rivers an 
springs naturally flowing and to channels that were dug up. 
South Indian Inscriptions show how the Pallavas and kings of 

other dynasties built tanks which were named after the kings 
themselves or after some distinguished chief of the locality and 
that are in existence even now. Vide S I I vol. n part IB, 
p 351, E.I voLIV p 152 (mention of tank called P0»«* 
svaratataka’), S I 1 vol I P 150, E I vol. VDI P-«5 ’ 

mention of rSjatataka near which four nirarianas were gr^, 
by CarudevI ) The great engineer Suyya under Avantimrmn 

of Kashmir (833-858) successfully da ”T® d JSdfomSy £ 
with the result that a kharl of rice which couW formerly 
purchased for 200 dinaras could be had after the great 
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work for 36 dinaras ( vide Rajatarahgint V. 84-117 ). Kautilya 
(II 24) refers to the various ways in which crops could bo rais- 
ed with water and the revenue to be demanded in each case, e. g. 
those who watered crops with manual labour had to pay l/5th 
of the produce, those who carried water on their shoulders paid 
£tb, those who watered their crops by means of water-lifts or 
water-wheels from natural springs paid one-third and those who 
Taised water from rivers, lakes, tanks and wells paid -1th. He 
notes that sugarcane crops aTe a heavy responsibility, as they 
are liable to many evils and entail great expense. Sugarcane 
had been grown even in the times of the AthaTvaveda (L 34. 5 ). 
The Sukranitisara (IV. 4.60 ) remarks that the king should see to 
it that there is plenty of water in his kingdom by digging wells, 
wells with steps, tanks, lakes &c. Megasthenes (fragment 
XXXIV p. 86 of McCrindle’s ‘ Ancient India ’ ) says that some 
superintend the rivers, measure the land as is done in Egypt 
and inspect the sluices by which water is let out from the main 
canals into their branches so that every one may have an equal 
share of it. Kaut ( IV. 3 ) devotes a special chapter to the 
king’s duty to save the kingdom from national calamities, viz. 
fires, floods, diseases, famines, rats, wild elephants (or beasts), 
snakes and evil spirits. He gives practical bints for human 
and religious remedies and rites against these calamities The 
measures against famine suggested by him are: the king may 

provide the people with seeds and food, start works for those 
who are distressed, distribute either bis own collection of provis- 
ions or that of tbe rich or call for help from his allies, tax the 
rich and make them disgorge their wealth, migrate to other 
countries that have abundant harvests. National calamities are 
called tft, which are six: excessive Tainfall, drought, rats, 
locusts, parrots and too close presence of foreign kings* 05 The 
work of Kamandaka states that calamities are either 
divine or human and that the first are of five kinds, 
jfo another place he gives a longer list of calamities. 
There are several references m ancient and medieval works to 
severe famines. In the Chandogya Upanisad I. 10. 1-3 we 
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1 Y 8 l Sti tekr ™ a "*> took from another's 
plate kulmaim that the other had been eating ( i e. he took 

accfosto f°°d) when the country of Kurus was overwhelmed 
with a shower of hail { or by locusts ). The Balakanda ( ohap 9) 
refers to a famine m the country of Anga under Romapsda 
The Nirukta II 10 refers to a drought in the dim past for twelve 
years m the kingdom of Santanu. A Mauryan inscription from 
Mahasthana (ancient Pundranagara) shows that Gandaka coins 
were distributed and also corn to famine-stricken people ( J. A 
f 5° r 1932 p ‘ 12,3 11116 Sohagpur Copperplate Inscription 
(of Mauryan times) contains an order of the mahamatras of 
SravastI that the dravya storehouses were to be spent only in 
case of drought Vide Annals of B O. E Institute, vol.XI 
p. 32ff., E I vol. 22 p. 1 and J. A. S B vol. VU (for 1941 ) part 2 
p.203. The Rajataramginl records several times the occurrence 
of famines in Kashmir at different periods (e. g vide II 17-54 
V. 270—278, VU 1219 ff ). The Manimekhalai ( chap 28) speaks 
of a famine for twelve years at Kafiol in South India There 
was a terrible famine ( called the famine of Durgadevl ) for 
twelve years in the Deccan about 1396 A. D. ( vide Grant Duff’s 
‘ History of the Marathas ’ vol. I p. 43 ). Vide E. I. vol 15 p. 12 
for a reference to a severe famine in take 1313 when paddy 
could not be had even at the rate of ten naliB a panam. 


It has been shown ( in H. Dh. vol. II. pp. 113, 369, 856-858 ) 
how it was the king’s duty to support learned brahmanas, to 
hold assemblies of poets and learned men, to make gifts of land 
to educational institutions and to promote learning in all ways 
Vrddha-Harlta VU. 229-230 sayB that only learned brahmanas 
who are endowed with tapas are proper objects of the king’s 
bounty. Some emperors like Harsa went far beyond what was 
reasonable. The Chinese pilgiim tells us ( Beal’s ‘ Buddhist 
Records &c ’ vol I pp 214, 233 ) that at the end of every 
five years Harsa held an assembly ( pan$ad ) at Prayaga and 
gave away all in charity. The Sukranltisara ( L 368-369 ) holds 
.that a king should be on the look-out for educated men, should 
appoint them to offices suited to their education, should honour 
every year those who have attained eminence in learning and the 
arts and take measures for the advancement of learning and arts. 
It has already been shown how this had been followed by ancient 
and medieval Indian kings to the letter. A comparison with the 
British Indian Government in the 18th century and the first 
decades of the 19th will be highly interesting. After the battle of 
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Plassey in 1757 the British East India Company got three such ' 
rich provinces as Bengal, Bihar and Orissa. During over 50 
years the only thing that was done by the ruling power for the 
encouragement of learning among Indians was that in 1780 
Warren Hastings started a Madia*$a of Muslim religious learn- 
ing at Calcutta with a moult i and 40 stipendiaries and Lord 
Cornwallis founded a Sanskrit college at Benares in 1792. 
When the East India Company’s Charter was renewed in 
1813 the only provision that was made for education and 
encouragement of learning (by George m, 1813 chap 155, 
clause 43 ) was * that it shall and may be lawful for the Governor- 
General-in-Council to direct that out of any surplus which may 
remain of the rents, revenues and profits arising from the said 
territorial acquisitions, after defraying the expenses of the 
military, civil and commercial establishments and paying the 
interest of the debt, a sum of not less than one lakh of rupees in 
each year shall be set apart and applied to tho revival and 
improvement of literature and the encouragement of the learned 
natives of India and for the introduction and promotion of a 
knowledge of the sciences among the inhabitants of the British 
territories in India Detailed comment is not called for. More 
than 50 years after British rule began, when at least half of 
what is British India now had come into the hands of the British, 
and when the yearly income must have been many crores of 
rupees, the sum of a lakh of rupees was to be set apart for educa- 
tion of two kinds (Eastern and Western) in the whole of the then 
British India. Further this provision was not compulsory hut 
only permissive, and was to be availed of only if some surplus 
was left after everything else had been provided for. 


As in western Jurisprudence, so in India the king was looked 
upon as parens patnai, the protector or guardian of all minors. 
Gaut. M ‘ X. 48-49 and Mann VH1 27 prescribe that the king 
shall protect the property of a minor until he attains majority 
or until he returns from his teacher’s house Medhatithi on 
Manu Vin 27 says that the minor’s relatives like the uncles may 
contend that one of them is the guardian of the minor’s property 
but it is the king who is to see that the minor’s property is kept 
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safe Baud. Dh. S. II. 2 43, Vas. 16. 8-9, Visnu Dh. S HI 65 

a ' LlkhUa C ° ntain a 8imilar rule - Nar (madana 35) declared 
that a person was a minor till the 16th year. Manu VIH 28-29 

Srinr* m 6 . 5 «■* “» »>• »d £ 

king must take care of barren women, women who have no 
sons women whose families are extinct, wives and widows who 

wtt/df e 1 husbands and of those who are afflicted 

with disease NSr.*°* as quoted by Medhatithi says that if a 
woman has nobody in her husband’s or father’s family to protect 
her, then it is the king who is to protect her. Kant EM (IT 1 ) 
makes it a duty of the elders of the village to take care of and 
increase the properties of minors and of temples. 


. Ifc was tbe special concern of the king to see that proper 
we!ghts and measures were used. Kaut (II 19 ) as stated above 
(pp 145-146) provides for a special superintendent of weights and 
measures. Vas * OT ( 19 13 ) and Manu VUI 403 provide that all 
weights and measures must be duly marked ( or stamped ), that 
once in six months they must be re-examined and that the weights 
and measures for objects required by the class of householders 
must be guarded against falsifications. Yaj. H 240 and 
Visnudharmasutra V. 122 prescribe as punishment the highest 
ammercement for those who fabricate false balances, edicts, 
measures and coins and also for those who use them in their 
transactions The Nitivakyamrta ( p. 98 ) requires the king to 
be vigilant as regards merchandise, balances and measures, 
since there is none who excels traders in stealing people's 
money before their very eyes. 808 Vide Alberuni ( tr. by Sachau) 
vol I chap XV about weights and measures current in India 
in the 11th century 


Another important responsibility of the king concerned 
thefts. Asvapati, king of Kekaya, boasted that in his kingdom 
there was no thief, no close-fisted person, no drinker of wine, 
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( Chan. Up, V. 11. 5 ). Ap. Dh. S.* 0 * (II. 10. 26. 6-8) lays down that 
the officers should protect a city against theft for one yojana 
round it and in the case of villages for one kroiu round them and 
that whatever is stolen within those limits must be returned to 
the owners by the officers. Gautama X, 46-47, Manu VUL 40, 
Yaj. H 36, Yisnudharmasutra HL 66-67, Santi 75. 10 prescribe 
that the king should recover from the thief stolen property and 
restore it to the owner ( without distinction of caste ), that if he 
cannot restore it he should compensate the sufferer from his own 
treasury, and that, if he retained the property recovered from a 
thief or did not make efforts to catch the thief and compensate 
the owner, the king incurred sin. Kaut. m. 16 contains a similar 
rule.* 10 Visvarupa on Yaj. II. 38 quotes' a prose passage 211 of Br. 
with a similar import. The Visnudliarmottara-* 18 ( II. 61. 52 ) 
remarks that if a person is robbed by his own servants then he 
(the king) may endeavour to recover it from the servants (by 
threatening or beating them ), but need not restore it from his 
own treasury. Yaj II. 270-272, N&r. (parisista 16-21) and 
Kat. lis give further directions, viz. the thief should be made 
to restore the property stolen or its price ; if the thief cannot be 
found the officers and wardens of the country pay the price of 
the stolen articles ; the property stolen in the village should be 
made good by the headman of the village, if the thief’s foot-steps 
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are not traced as going out of the village ; if the theft takes 
place in a pasture land or forest ( and the thief is not found ), 
the owner of it should be made to pay ; if however the theft is 
not committed in a forest but on the road then the officers 
appointed to arrest thieves should be made to pay ; the whole 
village may be made to pay the compensation when the theft is 
within the boundaries of a village but outside the limit of the 
residential quarters, if the footsteps of the thief are not traced as 
going out of the village; if the theft takes place beyond one 
ktosa from a village then the surrounding five or ten villages 
may be made to pay the compensation Ya] H. 271 and Kat 
mention an officer called 1 cauroddharta or coroddharta ’ ) 
The * cauroddharanika ’ ( thief-catcher ) is an officer mentioned in 
numerous inscriptions e g in the Pal itana plates of Dharasena 
II of Valabhi in Gupta year 252 ( E. I vol. XI at p 83 ), in the 
inscription of Narayanapala where we have both cauroddharanika 
and kottapala, modern Kotwal (I A. vol XV p 304) and in the 
grant of Bullalasena quoted above ( p. 153, n 191) Kautilya IV 
13 also gives similar rules and mentions an officer called 
‘ corarajjuka * who has to make good the loss of merchandise by 
tlieft between two villages or lands that are not pasture lands. 


The first quality required in a king according to Yaj 1 309 
quoted above (p. 44) is great energy and Kaut also (in VI. 1) ment- 
ions 'great energy’ (mahotsaha) among the qualities called abhi- 
gamika Works on dharmasastra and arthasastra emphasize 
the fact that a king must always be full of activity and must 
not be lethargic or fatalistic In the Mahobbarata the topic of 
human effort and daiva (fate or destiny) comes up for treatment 
in numerous places and is put in the mouth of several characters 
with different emphasis according to circumstances. In Adi 
1 246-247, 89. 7-10, Sabha 46. 16, 47. 36, 58 14, Vanaparva If 9. 
37-28, Udyoga 8 52, 40 32, 159 4, 186 18, Asramavasika 10. 29 
the emphasis is on daiva as all powerful, it being said that 
human effort is useless as against daiva A golden moan » 
advocated in Adi. 123. 21, Sabha 16 12, Udyoga 79 5-6, 

56 14-15, Sauptika 2. 3, in all of which it is said that wortdly 
affairs Tequire both purusakara (effort) and daiva In certain 
STpig™ it in recommended U effort in cope™, . 
daiva and that one’s business is to make efforts and > 
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set out in the note below. * u Energetic action, according to 
Santi. 58 13-15, is declared by Brlmspnti to be the root of 
rajadharma. Nectar was obtained and asuras were killed by 
the gods by means of energetic action and Indra secured his 
high position in Heaven and heTe by energetic action. 
Br. makes the characteristic remark ‘ A man who is a 
heTo of action leads those who are heroes in speech and 
the latter are seen to cater for the pleasures of the former and 
wait humbly on him The Bhagavadglta in its final summing 
up of the philosophy of Activism without an eye to the fruit of it 
but from a sense of duty declares ( XV11L 13-16 ) ‘ that in the 
Sankhya philosophy five categories are mentioned as conducive 
to the accomplishment of all actions viz the place, the agent, 
various kinds of instruments, diverse and separate activities and 
lastly daua; that whatever action a man commences either with 
his body, words or mind these five are its causes, whether the 
action be righteous ( nyayya ) or the opposite of it, and that this 
being the true state of things ( i. e the fruit depending on the 
co-operation of five elements and not on one alone ) that man 
who regards himself alone as bringing about a result is a fool 
and has no correct perception ’ Kautilya also ( 1. 19 last two 
verses ) says * activity ( uttham ) is the root of wealth and the 
opposite of it is the root of evil In the absence of activity the 
loss of present and future acquisitions is sure ; by activity a 
king can obtain his desired object and plenty of wealth Yaj 
( 1. 349 and 351 ) states that success in undertakings depends 
upon both fate and human effort, yet fate is nothing but the 
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human effort of past lives manifesting its effect ( in this life ) 
and that as on a single wheel a chariot cannot progress, so fate 
cannot accomplish anything without human , effort Y5j. 1 350 
refers to other views viz fate alone leads to success, human 
effort alone does so, that success results of itself (without any 
cause ), while others say that it is Time that brings about all 
results Manu VIL 205, Matsya 221. 1-12 ( all of which are 
quoted in the Rajanltiprakasa pp. 313-314) and Visnudhannottara 
11. 66 ( which has the same verses as in Matsya 221 ) inculcate 
the same doctrine as that of Yaj. I 349 and 351 and emphasize 


that one must always make efforts ( tasmSt sadotthSnavata hi 
lihavyam-Matsya 221. 12 ) The Matsyapurana 221. 2 empha- 
tically * ,s states that effort is superior Medhatithi on Manu 
IV. 137 quotes a s ubhustta ' those devoid of effort are engaged 
in calculating the aspects of planets; there is nothing impossible 
ot accomplishment for those who are determined and who are 
able to put forth spirited efforts ’ Kaut (IX. 4 last two verses), 
Kam V 11, XTTT 3-11 emphasize the importance of strenuous 
efforts Sukranltisara (L 46-58) holds a long disquisition on effor* 
and ctcuiTi It contains the following fine sentiments ( I 48-49 ) 


* Men of intellect whose career is honourable regard human 
effort as the highest ( and not fate ), while impotent men not 
being able to make efforts have recourse to fate; but all is 
centred in both daiva and effort’ Vide Rajanltiprakasa 
pp 312-315 and Nltimayukha pp. 52-53 for further remarks on 
daiva and effort In one place the Mahabharato (Udyoga 
127. 19 ) contains the bravest and loftiest advice ‘ man shorn 
always press forward ( make efforts ), should never bend ^striv- 
ing is manliness; one may even break at a point which is not 
the joint, but should- never bend’* 1 *. The Brhat-Parasara- 
smrti X pp. 282-283 contains a long discourse on daiva ana 
purusakara Vide Vayu 9. 60-61 and Mark, purana 2. 61-W 
and 23. 25-26 for similar passages on daiva and effort. 


An important doctrine of the writers on Arthasastra is moro 
or less based on the nece ssity of ulsaha, viz the doctrine o 
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iakhs, i e of uteaha, piahhu (or pmbhai a ) and m/tnlra, These 
three occur in the Mahabhirata ( A&ramavasika 7. 6 ). The 
S. V. p. 46 quotes a shtia of Gautama (not found in the printed 
Dh. S.) ‘the three saktis, via. prabhu, mantra and utsaha are 
based on that ( kosfa ) In VI. 2 Kautilya defines marUm-iakit 
as the power of the knowledge ( of statecraft ), prabhuiakh as the 
power of treasury and army and vkulminUi as the force of the 
kings bravery.* 17 Kautilya (IX, 1) holds a discussion about 
the relative superiority of these three and gives it as his opinion 
( as against that of the acaryas ) that prabhusakti is superior to 
uts&hadakti and that mantrasakti is superior to prabhu&akti. 
Kam. XV. 32 defines*” the three thus : ‘ the employment of the 
proper line of policy out of the six njMijrv, ( sandhi, vigraha &c ) 
is called mantrasakti; a full treasury and army constitute 
prabhusakti and activity of the strong is called uts&liasakti ; 
the king possessed of all these three becomes the conqueror. * 
The Nttivakyamrta ( sadgunyasamuddesa ) p. 322 defines them 
in the same way.* 1 ' According to the Dasakumaracarita * E0 VIII 
the goal (or purpose) of a king is determined by mantra (consul- 
tation with ministers about policy), commencement of actions 
for securing the goal ) is due to prabhava and the successful 
termination of undertakings is brought about by energy. The 

'i>XS-S a (folio 15a) quotes a verse which defines 
prabhusakti differently viz as the power to command. Vide 
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upayas are four via. sSma ( conciliation ), dana ( giving gifts 
or presents), bheda (causing dissensions) and danda (punishment 
or depriving of property or causing bodily harm).**’ Inthe 
Hathigumpha Inscription, the king Kharavela (latter half of 2nd 
century B C. ) states that m the 10th year of his reign he sent, 
following the policy of danda, sandhi and sama, an expedition 
against Bharatvarsa, conquered that land and obtained jewels 
and precious things ( E 1 vol. XX pp. 79, 88 ) This Bhows that 
tlie theory of the upayas must have been evolved several 
centuries before the Christian era. Some others such as Kam 
XVII 3, Matsya 222. 2, Agnipurana 226 5-6, B&rhaspatyasutra 
V 1-3, Visnudharmottara H. 146-149 add three more to the 
above tour. Sabha 5 21 mentions the number seven and 
Vanaparva 150. 42 mentions sama, dana, bheda, danda and upeksa 
About the additional three there is some difference of opinion, 


most bolding that the three are may a, upeksa and mdrajaUi 
(Kam., Agnipurana ), while the Barhaspatyasutra ( V 263 ) says 
they are maya, upeksa and vadha and others say they that are 
maya, aksa (dice) and mdrajSla ( Sarasvatlvilasa p 42) 
Maya means * deceitful trick ’. The Visnudharmottara IT 148 
gives illustrations, such as tying a firebrand to the tail of a 
bird that often perches on the enemy's camp to produce the 
delusion that a meteor ( an evil omen ) fell down from the sky 
Kam XVH 54 cites the example of Bhlma's meeting Klcaka 
dressed as Draupadl. Kam ( XVEL 51-53 ) gives other examples 
of maya. Upeksa consists m not preventing a person from 
doing what is unjust or being addicted to some vice or engaging 
m a fight and is illustrated by king Virata’s connivance at the 
death of Klcaka ( Kam XVH 55-57 ) Indrajala means creat- 
ing an illusion by means of incantations and other tricks ®- »■ 
creating the illusion before the eyes of the enemy that a 
vest aimy is coming to attack them or showing that ange s 
are descending to fight against them or making a show 
of blood fall in the enemy’s camp etc ( Kam xvji 
V isnudharmottara U. 149 ) About the four well-known upayas, 
Manu (VU 108-109 ) says that for the prosperity of 
kingdom sama and danda (punishm ent) are preferred, ^ 
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the king's antagonists do not yield to him by the employment of 
the first three then he may bring them round by danda ( i e. 
fighting and harassing them ) and that { VH. 198, 200 ) danda is 
to be employed as the last resort, since victory is not certain. 
In the Santiparva 69. 23 the view of Brhaupati is quoted that 
fighting should always be avoided (as far as possible) and that for 
securing one's purpose three upayas ( other than fighting ) tiro 
to be resorted to Brhat-Farasara X p. 280 also says that a wise 
man should not resort to fighting and that danda is to be resorted 
to only when there is no other course left In Udyoga 132. 29-30 
( cr.'ed. chap. 130 ) Kuntt sends a message through Krsna to her 
son : * begging is forbidden to you nor is agriculture appropriate 
for you ; you are a ksatriya living by the power of his arms and 
a protector against injury (ksatat trata). Recover your ancestral 
share by sama, dana, bheda, danda and uaya ’. In Udyoga- 150 
( ct. ed 148 ) Krsna informs Yudhisthira how he first employed 
sama, then bheda, then dana ( viz. giving up the whole kingdom 
for five villages) and how only danda is the proper recourse in the 
case of the wicked Kauravas Hopkins, as very often, being 
obsessed with his ideas of three strata in the Mahabharata Bays 
that three means appear to be the oldest form and four means 
a later idea. There is hardly any warrant for this opinion as 
for many others in the same strain ( J. A O. S vol. XHI pp. 
182-183 n ). The Visnudharmottara H. 146 speaks of the four 
upayas and states that danda as regards a foreign state is open 
( prakasa ) i. e. burning and not-open ( aprakasa Le by poison 
or secret death ) The Mit on Yaj. I 346 and Ka.ni XViJU 1 say 
the same thing. The Visnudharmasutra HL 38 prescribes that the 
four upayas are to be employed at tbe proper time and according 
to the attitudes of the hostile king, friendly king, the madhyamu 
and udaslna kings 22 *. The Mit on Yaj. I 346 expressly states 
that the four upayas are to be employed not only in the affairs 
between kings but also in tbe lives of all ordinary people and 
cites a verse wherein a father or teacher addresses a son or pupil 
making use of all four means 224 Kam. XVH, Mansollasa II. 
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™ 86B m ft (PP 117-122). NltivakySmrta pp. 332-33C 
treat at length of these four upfiyas. A few points only are 
noted here. Same Is of five kinds viz. recounting the good turns 
done by each to the other; praising the qualities and actions of 
the persons to be won over; declaring the relationship of each 
other; representing the good that will result in future; declaring 
I am yours and I am at your service ’ ( Kam XVII. 4-5 ) Dana 
consists in returning, what is deposited with one by another, 
consenting to the taking away by another of one's things, mak- 
ing a gift of something now, giving what the other chooses to ask 
for, sending at fixed times what has to be given. Rheda ( sowing 
dissensions) consists in giving heavy bribes or presents to minis- 
ters or feudatories, the crown prince and high officers of the enemy 
that are dissatisfied for various reasons, creating distrust between 
the king and his ministers, the rich men and the handsome 
men in the kingdom by the threat of the loss of life, honour, 
position, and wealth, by the fear of imprisonment, by the fear that 
the king may carry away the heautiful wife of a subject or by 
suggesting that a handsome young man has his eye on the 
king’s harem, and suggesting to a king that a kinsman desires 
to secure the kingdom to himself and thereby inducing the king 
to put out his eyes or out off his limbs. -This is effected by secret 
spies or persons who are in the pay of both kings ( tibhayavelana, 
acc to MSnasollasa p 119 v. 995 ) m . Vide Kant XI 1, Matsya 
chap. 223 and Sukra IV 1 25-54 for bhedu, Kaut XI. I explains at 
length how an aspiring conqueror is to sow dissensions between 
corporations and the leaders of corporations, between chiefs and 
other people One or two passages may he quoted by way 
of sample “Spies gaining access to these corporations (of 
warriors and others ) and finding out jealousy, hatred and other 
causes of quarrel among them should sow seeds of a well-plan- 
ned dissension among them, and tell one of them ‘ this man 
decries you Spies may give publicity to the consideration of 
priority shown to inferior persons in social intercourse in the 
face of the established custom of recognising the status of 
other persons by birth, bravery, and social position, In all 
these disputes the conqueror should help the inferior party with 
men and money and set them against the superior party. A 
woman who has disappointed her lover and has been for- 
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given may approach and Bay to a chief ' this chief is troubling 
me when my mind is set on yon ; when he is alive 1 cannot 
stay here ’ and thus induce the former to slay the latter. ” The 
MatsyapurSna 223. 4 states that united people are more than a 
match even for Jndra unless bheda is employed, that dissensions 
are of two kinds, internal and external, of which the former is 
more serious. External dissension means the quarrel with a 
chief, but internal dissension means dissension between a king 
and his queen or heir apparent or ministers. One should try to 
prevent dissension with one’s own relatives Santi 69. 23 also 
advises the conquest of territory by fomenting dissensions. There- 
fore the expedient of ‘ihmle et mpvm' has a respectable antiquity. 
Danda in the case of a king's country consists in sentencing 
to death or corporal punishment or fine and in the case of the 
enemy in fighting, destroying or devastating his country by Ber- 
ing his crops and grain, cattle, wealth, forts and in imprison- 
ing and injuring Mb people, burning his villages and forests. 


There were certain privileges that the king enjoyed. His 
rights to treasure trove have already been referred to ( H. Dh. 
vol II, p 146 ) Kaut. (IV. 1 ) gives the following rules. The 
person giving information about the discovery of a mine, jewels 
or treasure trove gets one-sixth, but if the informer be a servant 
of the king he gets * ; treasure trove beyond 100000 panas went 
to the king wholly ( the finder being entitled to a Jth share only 
up to 100000 panas of the whole ) ; a subject who can prove that 
Wm treasure trove belonged to his ancestors would get the whole 
of it; if he takes it without establishing his ancestral ownership 
he is to be fined 500 panas and 1000 panas if he appropriated it 
Becretly. The king also took by escheat the property of a person 
dying without leaving any heir except in the case of brabmanas 
( vide H. Dli. II, p. 146 where some authorities are cited). This 
subject will be dealt with at greater length under the next sect- 
ion on law and justice * The king was also entitled to all 
property that was -lost or given up by the true owner. Vide 
Gaut. w X. 36-38, Vas 16.19, Manu VHL 30-33, Y&j H 33 
173-174, Sankha-Likhita Gaut. and Baud. Dh. S. ( 1 10. 17 ) Bg .y 
that the king should preserve for one year articles found after 
proclaiming the finding by heat of drum, while Manu says that 
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the period is three y$aTs. The Mit on Yaj. 1L 33 reconciles these 
texts by saying that if the true owner comes to the king and 
establishes his ownership he gets back the entire article without 
paying anything for safe custody, if the owner comes in the 2nd 
year he pays iV of the price for custody, if in the third year he 
pays id and £ if he comes after three years The finder gets i 
out of the share taken by the king. If the owner does not come 
at all the finder gets i and the king the rest. The king may 
dispose of the article if none claims it within that period, but 
if the owner comes after three years and the article has been 
disposed off, the king should return the equivalent of the portion 
taken by him. Yaj U, 174 specifies other scales of charges for 
the custody of unclaimed animals such as four panas for a horse 
&c. Another special privilege of the king was that he could not 
he cited as a witness in a judicial proceeding between private 
parties. Vide Kaut HI 11 (p 175), Manu YHI. 65, Visnudharma- 
sutra 8. 2 


Constitutionally there was no one who could directly bring 
to book the king guilty of injustice But the Dhannasastra 
writers insisted that dhurma was the king of kings ( Br Up I 
4. 14 quoted above p 97 n 125 ), that Varuna was the chaBtiser of 
kings (MahuIX 245), therefore they appealed to the higher nature 
and conscience of the king and prescribed that if a king levied 
an unjust fine, he should offer thirty times of that amount to 
Varuna, tluow the amount m watei or distribute it among 
brahmanas ( Yaj H 307) and that where an ordinary man would 
incui a fine of one karsapana for a wrong, the king cert ® 1 ® 1 ^ 
deserves to he fined a thousand karsapanas ( Manu VDI. 33b) 
The remarks of Medhatithi on that verse quoted below are very 
interesting, when he insists on the principle that fines ® 
same wrong should vary with the capacity to pay 
Kautjlya ( IV 13 last two verses) falls m l™ ^hMannlA 
-245 and Yaj H 307 But these prescriptions of Manu, Xaj an 
Kaut were counsels of perfection and must have been fJW 
No king would ordinarily fine himself Therefore some medieval 
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digests like the Vivadaratnakara and the Dandaviveka (P 
interpret these texts as meaning that the word rajan 
applies here only to subordinate chiefs and not to a king who is 
independent 


The flourishing state of a kingdom well governed by a 
good, well-equipped and active king is very graphically describ- 
ed in the Ramayana ( H. 100. 43-46 ) * 1 hope your country is full 
of hundreds of raili/as (platforms for sacred trees) and of people 
who are well-placed; is rendered charming by temples, p>ajXl* 

( sheds where water is distributed to travellers giati * ) and tanks, 
in which men and women are joyful : which is set off to advan- 
tage by merry gatherings and festivals; the whole extent of 
which is well cultivated ; which is full of cattle and free from 
injury ( to beings ) ; which does not depend upon rains alone 
( for its crops ) ; which is beautiful, free from beasts of prey and 
all kinds of dangers; which is endowed with mines; which is free 
from wicked men and enjoys prosperity and happiness Tire 
Adiparva chap 109 ( cr. ed chap 102 ) also contains a fine 
description of a well-governed and prosperous country. The 
country was to he full of public wells, gardens and meeting- 
halls ( sabha ) The Visnu-dharmottara I 13. 2-12 contains an 
ideal description of ancient Ayodhya. ‘ It was endowed with 
hundreds of parks ; it celebrated festivals and held gatherings 
of people , its population was free from disease and had valiant 
men , it always resounded with the music of lutes, flutes and 
tabors, it had fair complexioned, charming hetmcu clever in 
brilliant conversation; its population was always gay; it re- 
sounded with the recitation of the Veda and was endowed with 
companies of brahmanas', its market rows were full of men 
that had applied scents to their bodies ; there was not a man 
there who was wretched, dirty or emaciated; it stretched for 
three yojanas on the bank of the Sarayu and was ten yojanas 
in the middle ’ 
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CHAPTER VI 


DURGA (FORT OR CAPITAL) 

Manu IX. 294 places the capital (para) even before rSstra 
Medhatithi (on IX. 295) and Kulluka explain that the loss of 
the capital is a more serious danger than even the loss of some 
territory, because if the capital, which possesses all the stocks 
of food, in which are centred the principal elements and the 
army, is saved, then it is possible to retrieve even lost territory and 
to protect the country. It is as it were the pivot of the whole 
machinery of government. Other writers ( and even Manu m 
VH 69-70 ) place the capital or fort after the rastra It is 
probably due to the geographical situation in North India and 
the nature of the fighting in ancient times that made the capi- 
tal and forts of great importance in the several elements of the 
State, The capital mirrored the prosperity of the country and if 
properly walled also provided security Yaj I. 321 says that 
forts are meant for the safety of the king, the people and the 
treasury ( janakoiatniaguptaye ) The reason for the construction 
of forts is well put by Manu VTL 74 viz that a single archer 
under the shelter of the fort-wall can fight a hundred of the 
enemy and a hundred can fight ten thousand The Pancatantra 
(I 229 and II. 14 } has a similar verse. Brhaspati quoted 
by the Rajanitiprakasa 2W p 202 states that the king should con- 
struct a fort with walls and a gate for the protection of himself, 
his wives, the people and the ( wealth ) collected by him Naut 
(H 3 and 4) deals at length with the construction of durgas 
and the laying out of the' capital in one of them. Hesaystba 
in the four quarters of the boundaries of the kingdom 
should be built for offering resistance (to the enemy) on gr 
fiefitolly fitted to the vopw He epe.ta d ta> 
forts viz ‘ auddka' { water-pxotBCted, which M ,j 
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thickets of reed. He says that the first two are suited for the 
protection of populous places and the last two for the protection 
of foresters. V&^u 8. 108 -refers to four kinds of durgas, 
Manu VH. 70, Santi 56. 35 and 86. 4-5, Visnudharmasfitra 
HI. 6, Matsya 217. 6-7, Agnipurana _ 222. 4-5, Visnudhar- 
mottara H 26. 6-9, HL 323. 16-21, Sukra IV. 6 speak of 
six kinds of forts viz dhanvadurga (which is waterless five 
yojanas round a raised plain ), mahldurga ( a land fort, which 
is surrounded by a wall built of stones or burnt bricks, that is 
at least twelve feet high and twice as high as it is broad), 
jaladurga ( water fort, surrounded on all sides by deep water), 
varksa durga (fort that is surrounded foT one yojana on all 
sides with thorny and tall trees and thorny creepers and 
bushes), nrdurga (fort that is guarded by a numerous army of 
four sections on all sides ), giridurga ( mountain fortress, 
difficult to climb and with only one narrow access). Manu 
VH 71 says that the mountain fortress is the best of all, while 
3&nti 56. 35 states that nrdurga is the most difficult to conquer- 
The Manasollasa (II. 5 p. 78) speaks of nine kinds of durgas 
(adding those built with stones, bricks and mud). The 
Paiasurama-pratapa enumerates eight kinds of durgas (Raja- 
vallabhakanda, folio 1) and states that the wall of a fort may 
be of stones or of baked bricks or of mud Manu VII. 75- 
Sabha 5. 36 ( =Ayodhya 100, 53), Matsya 217. 8, Tfsrr. ]y, 60, 
Manasollasa HE. 5 ( verses 550-555 ), Sukra IV. 6 12-13, Visnu- 
dhaxmottara H 26. 20-88 prescribe that forts should possess 
plenty of arms, grain, drugs and other materials, wealth, horses, 
elephants, beasts of burden, brahmanas, artisans, machines 
(oaHed Sataghnlsacc to Matsya, that kill a hundred), water 
“ d ™ 8r ' The Nitivakyamita ( durga-sarauddesa p. 199) sa y fi 
that there must be means of leaving it secretly, otherwise it, 
will b 8 a prison and that no one should be allowed to enter it 

fTT 1 * ^ 6 - 1 * *1®°* • 01 without being searched. Kaut 

tU. 3) gives detailed instructions for the construction of fort 
walls towers, ditches, piUars, lotus ponds and buildings inside 
^ which are all passed over for want of space. Vide 
™ m a 117 T aki,n - a PP ‘ 28-36 and 4510 KaMharmakaustubha 
mJil *1 <JUotations ^om the Dhanurveda of 
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<ind in II *20 8 it is narrated that Indra killed the dasyus and 
dostroyod tlieir cities of tnjus (copper, htilui ikisyun pm a uijasir 
iti tai it ). This shows that wallod cities were known eveu 
at that distant 'date There is difference at opinion as to 
wbethor the walls weie of mud and wood or of stones and 
bricks. Vide Hopkins m J. A O. S. XIII pp 174-176 
The Tai S VI *2 3 1 speaks of the three cities ot asurus 
constructed with wjus, silver and gold (hwirii) In the utjm- 
txiymta as described in the Sat Br 1 thousands of baked bricks 
wore required The excavations at Mohenjo-daro show that 
walls were built of burnt bricks ( Maishall, vol I. pp 15-26 ) 


There is no reason to assume that houses, palaces and city walls 
could not have been built of bricks, simply because no purely 
Hindu ruins anterior to Alexander have yet been discovered or 
because Megasfchenes describes that Pataliputra had a wall of 
wooden palisades One must demur to the remarks of Hopkins 
on pp. 174-175 of J. A 0 S vol XIII. Walls ( prakara ), toranas 
( arched gates) and upper stories ( attalakas ), moats are very 
often spoken of m connection with capitals in both epics The 
gates were sometimes called after cities e g inVanaparval 9-10 
the Pandavas are said to have gone out of Hastinapura from 
the gate called Vardhamanapura 229 Vide r also Asramavfisi- 
parva. 16 3 The Mahabharata states 'that palaces had dancing 
halls ( nartanagara ) attached , to them ( Vixata-parva 22 16 
and 25-26 ) Santi 69 60 states that the capital was rendered 
cay by natas ( players ) arid dancers and Santi 86 ( 4-15 ) 
describes how cities weie to be founded in durgas, how they 
were to be full of music, festivals and merry gatheringsjsamcy - 
) and what stores they should contain. In the Bamayana 
( V. 2. 50-53 ) Lanka is described as having palaces of s f v ™ L. 
eight stones and mosaic pavements The Brhatsamhita (c ap 
contains in 125 .verses very accurate directions and 
meats about palaces, houses &c ( i. e on vastusastra ) 
that the best kind of royal palace vas to be 108 cubi sbroa , 
that ualaces of 100, 9*2, 84, 76, cubits' may be built, that th 
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bricks or of wood 
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The king was to have his capital inside a fort or in- 
dependent of it Mann VII. 70, 78, Asramavas! 5. 16 1. 
S 5 nti 86 . 6 - 10 .Kam.lv. 57, Matsya *17. ^9ff, ^Sukm I^Jl 
describe where and how a capital was to be built Kautilya 
( in H 4 ) describes at great length how the capital \ s 
laid out Tie the extent should he demarcated by tbree royal 
roads from west to east and three from south tw north, the 
capital should have twelve gates, provided with concealed llw 
and water exits : the chariot roads, the royal roads and » - 

leading to drona-mukha, sthaniya, the rastra and pastures 
should be four dandas ( 16 cubits ) in width. He then prescribes 
the width of roads tor various other purposes. Occupying 
one-ninth of the whole area of the capital, but to the north 
from the centre of the capital and m the midst of people 
of all castes the king’s own palace should be built facing the 
east or north To the north-east of the palace bhould he the 
residences of the king’s teacher t&carya), purohita, ministers 
and the sacrificial place and water reservoir. He then assigns 
appropriate places round about the palace for the offices of 
the several superintendents, to merchants, principal artisans, 
hrahmanas, ksatriyas, vaisyas, prostitutes, wool workers, 
sfidras &c In the centre of the capital were to be constructed 
apartments for the images of Apar&pta, Apratihata, Jayanta 
and Vaijayanta and the temples of Siva, Kubera, the Asvins, 
Laksml and Madira ( Durga ? ) The principal gates named after 
Brahma, Yama, Indra and Kartikeya were to he constructed 
At a distance of 100 bows (400 cubits) beyond the ditch, platforms 
for holy trees, groves and embankments should be built The 
cemetery should he to the east or north but to the south for 
the higher varnas Heretics and candelas should have a place 
of residence beyond the cemetery. For each group of ten 
families there muBt be a well ; oil, grain, sugar, salt, medicines, 
dried vegetables, fire-wood, anus, and' other essential 
commodities should be stored in such large quantities that they 
might last for several years in case of a siege or invasion. The 
Matsyapurana ( 217. 9-87 ) differs from th e above description in 
many ways. It prescribes four wide roads, at tbe ends of which 
a temple, the royal palace, the court of justice add the principal 


gate are to be respectively constructed Almost the whole of 
the description in the Matsya is qiioted by the Rajanltiprakafia 
(pp. 208-213) and also in the Rajadharmakanda pp. 28-36. 
The former also quotes (pp 214-219) a long passage from 
the Devlpurana with regard to the construction of a rnyaia. 
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a pin a. a liatta (market ), a purl, a pallana^ and the temples 
of several deities that are to be built in each, the rites 
to be observed in measuring out the ground for eaoh and 
accurately finding out of the east and other directions Paninj 
( V3I 3. 14 pracam gramanagaranam ) distinguishes between 
grama and nagara, while Patanjali thereon ( vol m p. 321 ) 
explains that grama, gliosa, nagara, and samvaha are the 
appellations of different groups or settlements of people The 
Vayupurana (94 40 ) separately mentions cities ( purSni ) 
ghosas (hamlets of cowherds), villages and pattanas Vide 
Sukranitisara I. 213-258 for provisions about the laying out of 
the capital, the palace, the court of justice, other state offices 
and public buildings, ditches &c and Yuktikalpataru pp 22 ff, 
Vayu 8, 108 ff, Matsya 130 Sukra ( I. 260-267 ) describes 
how four royal roads should start from the palace in four direc- 
tions, how the best, middling and inferior royal roads should 
be 30, 20 and 15 cubits in breadth; he defines padtja (a foot-path), 
vfthi ( a lane ) and mSrga as respectively equal to 3, 5 and 10 
cubits in breadth, that in the capital there Bhould he no narrow 
street like a padya or vlthi, that even in Villages the public road 
should be at least 10 cubits in width, that all roads should slope 
down from their middle and that all houses should face the royal 
road. For a description of AyodhyS vide KamSyana H100. 
40-42, which says that it was full of valiant men, had strong 
gates, was full of elephants, horses, and chariots, was inhabits 
by energetic people of all castes that were devoted to their duties, 
that had mansions of various sizes, that it was prosperous and & 
many physicians From the Ramayana (VI 112. 42 sillaralhjan- 
larapana ) and the Mababbarata ( Adi. 221 36 ) it appears that the 
roads of the capital were watered. In the Haxsacarita (in ) tfana 
gives a graphic description of Sthanvltvara ( modern Jftanesar J 
For the local administration of the capital, vide the duties < if Uj 
nagaraka described above (p 149) from Kautilya (I &*> 
From the Paharpur plates ( dated Gupta samvat 159 
- A. D.) it appears that a nagara-sresthin (the ohief of 
and traders of the capital) was nominated ( 

£g> Vide E L vol 20 p. 59 at p. 61. There was 

board of the elders of the city ( pauramukfayas or pauravx 
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as in Kautilya ) appointed to help the Governor of the capital 
[nagaralxL ) in administration, In the Damodarpur copper plates 
also a nagarasresthin is mentioned along with others who wore 
approached for consenting to a purchase of land (EL vol XV 
at pp. 130, 133, dated Gupta samvat 120 ). Megasthenes ( in 
McCrindle’s * Ancient India ', Fragment XXXIV p 187) describes 
the city of Palibothra ( Pataliputra ) and its administration. He 
says that six committees of five each looked to the affairs of the 
oity and were respectively in charge of ( 1 ) industrial arts, ( 2 ) 
entertainment and care of foreigners, ( 3 ) inquiries about births 
and deaths, ( 4 ) trade and commerce, weights and measures, 
( 5 ) manufactured articles, ( 6 ) collection of the 10th of the 
prices of articles sold. Fragments XXV-XXVI ( pp 65-67 ) 
inform us that Palibothra was 80 stadia in length and 15 in 
width, that in shape it was aparallelogiam, that it was surround- 
ed by a wooden wall with holes for discharging arrows and a 
ditch in front. Arrian states (pp 209-210 of McCrindle’s 
* Ancient India ’ ) that Palibothra had 570 towers and 64 gates. 
Patanjali in his Mahabhasy a frequently brings in Pataliputra 
( e. g in vol. I p. 380 he states that Pataliputra is alongside of 
the river Sona, on Pan. IL 1. 16 ), in vol. H p 311 ( vartika 4 on 
Pan. IV 3. 66 ) he refers to its walls and to its palaces, in vol. 
H p. 321 ( on Pan. IV. 3. 134 ). In Fa-Hien’s time (399-414 A.D) 
the royal palace and halls in the midst of the city built of stone 
still existed and were so grand that they were then believed to 
have been the work of spirits ( vide Legge p 77 ). Vide Bhys 
Davids’ Buddhist India ’ pp 34-41 for the ancient Indian 


capitals in the 7th century B. O. 

In the Bhagavatapurana ( IV. 18. 30-32 ) it is narrated that 
Prthu, son of Vena, first levelled the earth, established human 
habitations in villages, towns, capitals, forts &c„ and that before 
Prthu people resided where they liked and there were no such 
groups as villages or towns. Bhrgu quoted by Srldhara accord- 
ing to Bajaniti-kaustuhha defines grama as the habitation of 
brshmanas, their hired labourers and sudras, that kharvata is 
on the bank of a river and of a mixed character, one side being 
a village and the other a town. Saunaka quoted by the 
RSjanlti-kaUstubha (pp 103-4) defines kheta as a place where 
taahmanas, ksatriyas and vaisyas reside, that a place where all 
castes reside is called a town, that brahmana householders 
™ 1)9 established on soil that is whitish and has sweet odour 
teatnyas should be established in towns where the soil is reddish 
and wafts a sweet odour and vaisyas on yellowish soil. 



CHAPTER VII 


KORA (TREASURY OR, FINANCE) 

Kaul (U 1 ) states that a king whose treasuiy is depleted 
preys upon the citizens and the rural population and 
( IL 8 ) very" rightly remarks that all undertakings depend 
upon kosa (financial position of the king), therefore the 
king mus t pay the first attention to kosa Gau tama (as 
cited by S V p 4G ) holds that kosa is the basis or support of 
the other six elements of the State The Santiparva 119. 16 
calls upon the king to guard his finances with great effort, 
since kings depend upon kosa, which tends to the prosperity 
( of the kingdom ) Earn 3011 . 33 states that it is on the lips 
of all that the king is dependent on koSa Santi 133 contains 
a eulogy of kosa. The Visnudharmottara IL 61. 17 says that 
kosa is the root of the tree of State The two great pillars of 
the Indian States in ancient India were the revenue and the 
army 1 Manu VII. 65 says that kosa and the government of the 
realm depend on the king i e they should be the personal 
concern of the king Yaj. (I 327-328) recommends that the 
king should personally look into the income and expenditure 
every day and keep in his treasury buildings whatever is 
brought by those who are appointed to bring gold and wealth 
Earn V. 77 and Sukra I 276-278 say the same The Rajataran- 
ginl (VH 507-508) tells us that king Kalasa of Kashmir 
( 1063-1089 A. D. ) kept accounts like a merchant, closely 
watched income and expenditure and had a clerk by his side 
with chalk and bhurja ( birch leaf ) to write upon. The principal 
means of filling the treasury is taxation It is therefore neces- 
sary to consider first the principles of taxation as evolved by 
our writers. The first principle was that the king could not 
levy, according to the smrtis, taxes at his pleasure or sweet 
will, that the rates of taxes which the king was entitled to levy 
were fixed by the smrtis and varied only according to the 
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commodity and also according as the times were normal or 
there was danger of invasion or some other calamity impending. 
For example, Gaut. X. 24, Manu Vn 130, Visnu Dh. S. HL 22-23 
declare that the king may ordinarily take a sixth part of the 
grain-crops or produce of the soil, hut Kaut (V. 2), Mann 
( X 118 ), Santi 87, Sukra IV. 2. 9-10 permit the king to take 
even one-third or one-fourth part of the crops in times of dis- 
tress ( apad) It has however to be noted that Kautilya requires 
the king to beg ( yaceta ) of the people for this heavy taxation, 
he employs the word pranaya (request) for such demands, such 
taxation was not to be levied from inferior lands, and ho 
expressly says that such a demand for excessive taxation is to 
be made-only once and not twice in the same distress. 2,2 Santi 
( 87. 26-33 ) contains a specimen of a long address to be given 
to the people when a king demands higher taxation in danger 
( such as ' if the enemy invades you, you will lose all including 
even your wives, the enemy will not restore to you what he 
robs you of’ &c. ) The word * pranaya ’ occurs in this sense 
in the Junagadh Inscription of Rudradaman (El. vol VTTT 
p. 36 11 15-16). Another principle laid down in somewhat 
poetical and picturesque language is that taxation should be 
felt by those taxed as light and not heavy or excessive. The 
Udyogaparva» 2 (34. 17-18 ) states ‘ just as a bee draws honey 
but at the same time leaves the flowers uninjured, so the kin g 
should take wealth from men without harming them. One 
(a bee) may search each flower (for honey) but should not 
cut the very root just like a garland-maker, but not lika a coal- 
maker Manu ( VII 129 and 140 ) laconically puts the mattei 
thus just as the leech, the calf and the bee take their 
sustenance little by little, so must the king draw from 
his kingdom annual taxes little by little Let the 
king not cut up his own root (by levying no taxes) 
nor the root of others by 22 * excessive greed’. Santi (88 
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4-6 ) states that the king should draw ( taxes ) from the realm 
lightly m the way the bee draws honey from the trees, he should 
do so in the way of the ealf and should not bruise the 
udders ( as the calf does not ) Those verses also refer 
to the action of the leech, of the tigress carrying her cubs 
between her jaws and the rat gnawing at the feet of sleeping men 
Those ideas pervaded society so much that the same figure of 
the bee is instanced as regards the Buddhist bhikkhu’s importu- 
nity for alms m the Dhammapada ( verse 49 ) The king should 
act like a gardener who prepares garlands without harming the 
trees and their leaves and should not act like one who prepares 
coals from trees ( Santi 71 20 ) 23s . Manu VH 139 requires that 
the king should not through greed tax the subjects heavily, as 
he would thereby cut off the roots ( i e. prosperity and content- 
ment) of the people, nor should he cut off his own roots (i e 
reduce himself .to bankruptcy ) by levying no taxes A third 
principle of taxation was that when, increasing taxes the rise 
should be gradual and a little at a time ( Santi 88 7-8 ) Taxes 
were to be recovered at a proper time and proper place (Santi 
88 12 and Kam. V 83-84) 234 When taxing traders the king 
should make allowance for the price they had to pay, for the 
chances of selling the commodity ( in his kingdom ), the dis- 
tance over which the merchandise was brought, what they must 
have spent for their food and condiments and the cost of guard- 
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Without pay on roadwork With the above princ.ples of taxation one my 
compare Adam Smith’s famous canons (1) the subjects of every s 
ought to contribute towards the support of the Government as nca ,y " 
pSbie in proportion to their respective abihtms i . « ^ 
revenue which they respectively enjoy under the protection o ^ 

(2) The tax which each individual is bound to pay ought to t 

not arbitrary. The time of payment, the manner of pa>roea, the quant ty 

(4) Every tax ought to be so contrived as both to take out P 

the pockets of the people as little as possible over and above wha ^ b 8 
into the public treasury (vide ’Wealth of nations ed by Roger, 
vol. II, pp 414-416 ) 
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ing the merchandise (Manu VII. 127=Santi 87. 13-14 1 537 . In 
the case of artisans, before taxing them, the king has to pay 
regard to the labour and skill involved and to the necessaries 
of life required by them ( Slinti 87. 15 ). Every one, however 
poor, must contribute something to the finances of the Tealm. 
Manu (VH 137-138) says that even a very poor man who 
maintains himself by following some occupation should be asked 
to contribute every year something in the nature of kara (a tax), 
while workers ( like cooks ), artisans ( like blacksmiths ), sudras 
who subsist by manual labour (like porters) should be asked 
to contribute one day’s work to the king in a month Vide 
Guut X. 31-34, Visnu Dh. S. HI 32 for the same. But Sukra 
IV. 2. 121 says that workers and artisans should do one day’s 
work for the king gratis in a fortnight. Gaut. X 34 adds that 
the king must supply them with food on the day they work 
gratis The importance of a gold and silver reserve was well 
understood. Kara (IV. 62-64) says 4!B that the king’s kasa should 
have many sources for filling it, but few outlets of expenditure, 
it should be full of all desired kinds of wealth, guarded by 
trusty officers, rich in pearls, gold and jewels, it should have 
been acquired according to sastric rules, be capable of bearing 
great strain of expenditure and that fcosa i B to he preserved 
only for the purpose of securing the two goals viz. dharma and 
mtha, for affording maintenance to the servants engaged by the 
king and as a safeguard against calamities. SukralV. 2 3 remarks 
that kosa is accumulated for the upkeep of the army and for the 
tlle People and for performing sacrifices. Gaut X 

28-29, Manu VIL 128, Vm. 306-308, NSr. ( praklrnaka 48 ) and 
others say as has been already stated, that taxation is meant 
for the protection of the subjects and that it is the king’s wages 
( vetam ) for the protection he affords Manu IX 305 compares 

fte king takmg taxes to the sun that produces vapour from the 

seas ( in order to return it m the form of rain, as' the Raghu- 
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e ight principal sourc es (called astavcaga) of filling the treasury 
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through the action of the heads of the departments viz. agricul- 
ture, trade-routes r ( both on land and water ), the capital, water 
embankments, catching of elephants, working mines and collect- 
ing gold &c„ levying wealth ( from the rich ), founding towns 
and villages in uninhabited spots The Manasollasa (H. 4 verses 
539-540 p 77) advises the king to spend ordinarily tluee r fourths 
ol the yearly revenues and save one-fourth Sukra ( I. 315-317 ) 
prescribes that the king should save 1/6 of his total annual 
income and should spend 1(2 of the whole on, the army and 
one-twelfth each on charity ( to the learned, the poor and 
helpless &c ), ministers, inferior officials, and his private purse 
or expenses Sukra IV, 2 26 requites the king to have as muoh 
stock of grain as would be required for three years’ consumption 
in his country In IV 2 13 he sets before the king the impossi- 
ble ideal that his treasury should he so full that he can support 
his army for 20 years if no taxes from agriculture or tolls were 
raised or no fines were recovered The Manasollasa (IL 4 394, 
397 p 64 ) says that the king's treasury should be always full 
of gold, silver, jewels, ornaments and costly clothes, that pure 
gold in the form of niskas ( coins ) ot bars or ornaments should 
be held in the treasury Kaui (IV 3) as stated above permitted 
the king in famines to make the rich disgorge their wealth. 
In V 2 he remarks that if after making special requests for 
additional taxation, when the treasury is empty and some 
danger is impending, to the cultivators, merchants, wine-sellers, 
prostitutes and those who rear pigs, poultry, cattle &c , the king 
may request the rich to give as much of their, gold as they can 
and the king may honour them by bestowing on them a post a 
his court, or the dignity of an umbrella, a turban or some 
decoration in return for their wealth 2 ” He permits the king m 
calamities to take away the wealth of the corporations ('savgiiav 
of heretics and of temples also, to set up all of a sudden on one 
night a god or a platform ( caitya ) for a holy tree or a sacrett 
place for a man of miraculous powers and provide for fairs a 
merry gatherings there and secure the necessary money 
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recommends many other tricks anil dodges for securing money, 
which are passed over. Perhaps the only redeeming feature of 
these devices is that Kautilya is careful to point out that they 
were to be employed only against the seditious and the irreligi- 
ous and not against others (V. 2 ‘ mow duqyevadhuimhesu 
mrteta netaresu '). Vide Nitivaky&mrta (kosa-samuddesa) p. 205 
for similar provisions to replenish a depleted treasury. Thu 
Parasuramapratapa ( Rajavallabhakanda, folio 27 b) quotes J 
verse which recommends resort to alchemy tor replenishing the 
treasury* 40 ". Sukra IV. 2 11 advises the king when in financial 
difficulties to promise interest to the rich and take their wealth 
and to return it with interest when the difficulties are got 
over* 41 . Santi (88. 29-30) asks* 48 the king to honour the wealthy 
men in his kingdom, since they constitute an important element 
of the realm and are the most eminent among all beings and to 
request them ‘ confer along with me favours on the people 

Several reasons are assigned for people’s payment of taxes 
to the king Gaut X 28 says that they should do so because 
he protects them. In some places the idea put forward is that 
taxes aTe the wages ( lelana ) of the king and that the subjects 
made a contract with the king Manu to that effect Vide 
Santi 67 and 70. 10, Baud Dh. S. 1 10. 1, Nar. 18. 48, Kaut. 1 13 
(quoted on p 21 above) Eat * 4! (verses 16-17) states that as the 
king is the owner of the earth hut not of other kinds of wealth, 
he is entitled to get the sixth part of the produce of land and that 
since human beings reside on land they are declared to be 
owners ( in ordinary parlance, but they have only a qualified 
ownership) Several kinds of taxes aTe mentioned in the 
dhaxmasastras, arthasastras and the inscriptions The oldest 
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word for a tax paid to the king is * bali ’ Rg Vll 6 5 W ‘ and 
X 173 6 speak of the common people as ‘ balihrt ’ ( bringeiB of 
bah, tribute or tax for the king ) In the Tai Br ( II 7 18 3 ) it 
is said ' the people bring bali to him ’ In the Ait Br (35 3 ) 
the latiya, is characterized as ‘balikrt’ (payer of taxes to another), 
since brahmanas and ksatriyas were mostly exempt from taxat- 
ion, Vide Prof, Hopkins' ‘ Social condition of the ruling class ' 
J, A.0 S vol XHI p 89 and Pick p 119 (as to the evidence 
of the Jatakas on taxation ) M anu VIL 80, Matsya 215 57, 
Ramayana HL 6 11, Visnu Dh S HL 22 employ the word 'ball' 
in the sense of the 6th part of the produce of land that the 
king levied as tax. In the Rummindei Pillar Inscription of 
Asoka ( Corpus 1 1 vol. I p 164 ) it is said that the village of 
Lummini was made free from the payment of ‘bali’, hut had 
to pay one-eighth share 145 Here * bali ’ is contrasted with 
' bhSga ’ which is a general term The word ‘ kara ’ appears to 
mean a tax in general Vide Ap Dh S II 10 26 10, Manu 
VH 128, 129, 133, Vas 19. 23, Visnu Dh. S 33L 26-27 The 
word 4 bhSga ' ( share ) is also general and means the king's 
dues on land, trees, drugs, cattle, wealth &c Vide Manu VH. 
130-131, VHr 305, Visnu Dh S HI 25 This meaning of 
‘ bhaga ’ is ancient We saw above ( p 112 ) that bkagadugha is 
one of the ratnins of the king The Amarakosa treats bah, 
lava, and bhaqa as synonymous 

The word 4 sulka ’ generally means the tolls or customs 
duties levied from vendors and purchasers on merchandise 
carried into or out of the kingdom ( Sukranltisara IV 2, 1081 
The Mababhasya on the vartika Syasthanebhyasthak on Jan 
IV 2 104 gives saulkika and gaulmika as examples, indicating 
thereby that sulka or toll was levied as a source of income (aya) 


at the toll-gate 

The principal and perennial sources of income to the state 
ware three viz the king’s share of the produce of laud 

litinants (videSanti71 lOandSukralV 2 13) 4 

from Manu X 119-120 it appears that the principa _ 
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were agriculturists, traders, manual workers and artisans. In 
Manu vrrr 307 quoted in the Dandaviveka of Vardhamana (p. 5) 
it is said that the king who, without affording protection, levies 
halt, kara, stilka, prahbhoqa ( piatibhaga in the printed srnrti ) 
and dunda (fines) goes at once to hell and Vardhamana explains 
kara as the dues recovered every month from villagers and 
city-dwellers ( every month or twice a year in Bhadrapada or 
Pause according to Kullulca ), sulka as the twelfth share re- 
covered from traders, pratibhoga as the dues in the form of 
fruits, flowers and vegetables presented every day A few remarks 
on these and other taxes must be made here Manu VH. 130, 
Gaut. X 24, Visnu Dh. S. ILL 22, Manasollasa ( II 3. 163 p. 44 ) 
and several others prescribe that the king is entitled to the 6th, 
8th or 12th part ( only sixth in Visnu, also 10th in Gaut. ) of the 
yield of grain from land. Brhaspati and the Visnu dharmot- 
tara 8iS ( H 61. 60-61 ) quoted in the Rajanitiprakasa ( pp. 262- 
263 ) make it clear under what circumstances these different 
shares are to be taken : viz the king takes 1/6 of kaluidhamja 
(awned or bearded grain like wheat and barley), 1/8 from 
simbldhanya (grain in pods), 10th part from crop 3 grown on land 
that was fallow for many years, l/8th from lands sownin the 
Tainy season and one-sixth from lands that have spring crops 
The tax was to be paid once every year or once in six months 
according to the custom of the country. The varying rates 
prescribed by Kautilya have been indicated in describing 
the duties of the sltadhyaksa Sukra (IV. 2 121-122) gives 
a salutary rule that if a cultivator constructs a tank, a 
well or an artificial water-course or brings under cultivation 
and previously fallow, the king should not levy a tax tbereon 
i i the person making the expenditure has recovered twice the 
amount spent by him. Kant (Hi) provides that the king 
may show favour (anagtaha) to -the cultivators by supplying 
them with seed, cattle and money and that they should return 
lie advances by easy instalments and that the king shall 
bestow favours and remissions (panMia) in such a way that 
ey might tend to swell the treasury and not tend to its 
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depletion,* 47 It has already been stated that according to the 
smrtis the ordinary share of the king was one-sixth, but that in 
case of the danger of invasion or similar calamity he was allow- 
ed to raise it to one-fourth, Megasthenes ( Fragment I, p 43 ) 
says that no person is permitted to own land and that besides 
the land tribute people pay into the royal treasury a fourth 
part of the produce This shows that the tax on land was very 
heavy in the times of Oandragupta probably owing to his wars 
tn drive away the Greeks, and the huge armies that lie had to 
employ Manu VII 130, Gaut X. 25, Visnu Dli. S in 24, 
Manasollasa (II 3 163 p 44 ) hold that the king is entitled to 
the 50th pait of the cattle reaied by herdsmen and of the interest 
earned by those who lend money at interest Thislast appears 
to be analogous to modern income-tax The Sukranltisara 
IV 2 128 makes the tax to be j'j on the interest earned by 
money-lending.* 48 Visnu adds cloth to these two Manu VjQ 
131-132, Gaut X 27, Visnu Dh S HI 25, Visnudharmottora H 
61 61-63 and Manasollasa lay down that the king is entitled to 
a sixth part of trees, meat, honey, clarified butter, perfumes 
( like sandal-wood ), medicinal plants ( like qu.dv.cl ), rasa ( salt 
&c ), flowers, roots ( like tuimeric ), fruits, leaves ( like palm 
leaves ), vegetables, grass, hides, articles manufactured from 
bamboo slips, earthenware, articles prepared from stones Visnu 
adds deer hides to these 


Sulka is of two kinds, what is levied on goods earned by land 
and what is levied on goods carried by water { Mit on Yaj D 
263 ) Gaut X 26 and Visnu Dh S. 1H 29 state that the sulks 
is l/20th part on merchandise for sale { bought and sold m the 
country itself ) which is interpreted by some ( like Haradatts 
and Nandapandita ) as meaning that 5 per cent of the price rf 
articles sold should be taken by the king as tax, while the 
Ttajanltiprakaia ( p 264 ) explains that the king is entitled only 
to five per cent of the difference between the cost price 
sale price of merchandise Manu VK 398 also fa M 
of these two interpretations, as the commentaries of Medhatim 
and Kulluka show TheVisnuDh S (1H 29-30) prescribes that 
the king takes one-tenth on merchandise produced m h s 
country and one-twentieth on goods imported from a tom b 
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country Yaj. B. 261 says that the sulka on goods is twentieth 
part of the prices of the goods Kant ( II 21 ) in his chapter on 
the superintendent of tolls ( sulkadhyaksa ) sets out several 
rules, of which a few interesting ones are given, here Com- 
modities intended for marriage or taken by a bride from her 
parents to her husband or meant as presents or for the purpose 
of sacrifices or the accouchement of women or for the worship of 
gods, or foT the ceremonies of cnula, upanaifana, goclumi , or for 
the observance of a w at a ot for the consecration of a person for 
a sacrifice and for other special ceremonies shall be allowed to 
go free of tolls. Whatever commodities would cause harm to 
the realm or are useless should be destroyed ; whatever is of 
great benefit and seeds not easily available should be allowed 
to be imported without charge 2 * 5 He further says (11.22) 
that sulka is levied on exports and imports of merchandise and 
that on imports the tax will be one-fifth of the price of the 
commodities ( as a general rule ) and prescribes varying rates 
(1 '6, 1/10, 1/15, 1/20, 1/25 ) on different kinds of articles In 
II 28 (on the superintendent of shipping) Kautilya gives 
further rules some of which have been already noted. He 
prescribes rules for ferries also, viz. that brabmanas, ascetics, 
children, very old people, sick men, messengers, pregnant women 
are to he provided with free passes by the superintendent 
enabling them to use the ferries. A man with a load and small 
animals were to pay one masa at a ferry, a cow or a horse two 
masas and so on. The Manasollasa ( B. 4. w. 374-376 p 62 ) 
prescribes that the king should well guard all haa hours (lelu-ptu a ) 
that are near the sea, that when the boats of sailors residing in 
his own country return to the harbour the king should charge 
one-tenth ( of the price of goods brought ) as the duty and that 
when foreign boats are driven to his harbour by an unfavourable 
wind, the king should confiscate all their merchandise or may 
give a little to the owners of those boats. In this connection a 
very interesting inscription may he referied to The Motupalli 
pillar Inscription * 5C of the Kakatiya king Ganapatideva ( of 
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1244-45 A. D. ) issues ( E. I vol. XII p. 195 ) a charter of security 
( abhaya-sSsana ) to the sailors who ply between towns in dif- 
ferent countries, islands and continents : ‘ when ships that made 
voyages from one country to another were driven or were 
shattered or touched at a place that was not meant as a place of 
call, owing to unfavourable winds, former kings forcibly took 
away all commodities therein such as gold, elephants, horses 
&c. ; but we, considering that wealth is dearer than life itself, 
have with kindness decided to give everything except the fixed 
iulka to those sailors who undertake the great venture of cross- 


ing the sea, so that thereby we shall secure fame and righteous- 
ness ; the Sulka fixed is as follows About iulka to be levied on 
goods brought by the sea the Baud, Dh. S. (1 10. 15-16) prescribes 
that it is 10 per cent of the cargo except one best artiole (which 
ia totally exempted ). In the Kharepatan grant of the Silara 
king Rattaraja dated sake 930 it is provided that one golden 
gadiyana was levied as duty on each vessel that came from 
another country ( dvlpantarayata-vahitrat ) and one golden 
dharana had to be paid on each vessel coming from the district 
of Kandalamullya excepting Cemulya (modern CJheul) and 
Candrapura. Vide E I vol. HI p. 293 at p. 301 Sukra ( IV. 2 
109-111) lays down some very reasonable rules viz on the Bame 
commodity sulka is to be taken in the same country by the king 
only once and never more than once; the king may take either 
1/16,1/20 or 1/32 from the vendee or vendor; no sulka is o 
be taken from the vendor when he has to sell his goods at e 
same price at which he bought them or for less than the cost, 
price ; the king should always take from the buyer e p 
sulka after seeing what profit he is going to mak ® 
(aambhuya-samutthana verses 14-15 ) lays downthatw 
is to be used by srotriyas ( brabmanas learned in the Vedas ) 
domestic purposes is exempt, but not what they may emp 
trade ; the gifts received by brahmanas, the property of^ 
players, whatever is carried on a man’s ^shoulders ^ fln d 

no Sulka must be levied. The exemption of jjjj. 

others from taxation has already been dealt with m H 

*,i.n pp i«-m a-* xHVfc 

Va 8 I 42-46 and 19 23-24, Manu. VEL 394 exempt 
brahmana, the women of all varnas, oys ® study, 

of puberty appear, all those who stay with a teacher ^ 
ascetics who are intent on dharma, sudras i th the j ea f 

such as washing the feet of higher va^as, the bl . or 

and dumb, the diseased, the cripple, an old man 
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more. Though these really required more protection than most 
people, humanity and higher feelings made them exempt ftom 
taxes from very ancient times The claims to exemption were 
probably exaggerated and not respected in practice. For example, 
Narada (VI 14) states that the king is not to levy tolls or 
customs duties on articles required by srotriyas for domestic 
use but if they engaged in trade they had to pay taxes on 
merchandise. 85 ’ The Mit. on Yaj. H 4 states that the six exemp- 
tions mentioned in Gant. { VEL 12-13 ) apply only to a very 
learned brahmana and not to all brahmanas. Manu. VTL 133 
provides that a king even when he has lost everything should 
not levy a tax on srotriyas and relying on this the Vaijayantt 
explains Visnu Dh S HI 26 as referring only to learned 
brahmanas. The Kamayana (HI. 6. 14)* s, « states, differing 
from other authorities, that the king shares one-fourth of the 
merit of mums ( ascetics ) dwelling in his kingdom There was 
a corresponding liability on the king ; viz. he shared half and 
half in the demerit due to the sins committed by the subjects 
that are not properly restrained by him ( Yaj. I 337 ) Manu 
and Visnu. Dh S. in. 28 and Visnudharmottara H. 61 25 sav 
that he reaps the sixth part of the sin of his subjects. 


Kant inn. 15 mentions numerous kinds of taxes or dues 
that were levied hy the king It is not possible to explain many 
of the terms used hy him. In the ancient inscriptions, when 
making grants of a village and the like, it is usual for the kings to 
specify the exemptions from taxes and dues that went with the 
grant. Such exemptions were called panhara, which word 

ITT™ als0 in &e Hathigumpha Inscription 

of Kharavela (in the 2nd century B C„ E I. vol. xx at p 9) 
where we read hamhananam jattm panha, am dadati In certain 
early records even, these exemptions are said to he eighteen 

?m b i dagalli Plate of Sivaskandavarman (E.I 
vol I. p. 6 ) and the Omgu du plate of Vijayaskandavarman 
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( E I 15 p. 250 ) Vide H Dh yol II pp 864-865 and notes 
thereon for grants containing names of numerous taxes that 
were l emitted to the grantees and ‘Pandyan kingdom’ by 
Prof Nilkanta Sastri p 217 on the same subject 

Fines as a source of revenue will be discussed in' the next 
section about ‘ law and justice ’ The king had numerous other 
sources of income Kaut ( H 12 ) describes the duties of the 
superintendent of mines Every thing dug up from mines 
belonged to the king ( Visnudharmasutra HI 55 ) According 
to Manu Vm 39 and Medliatithi thereon the king is entitled 
to a half ( or some sliaie i', | &c ) of the ore dug out of mines, as 
he is the lord of the earth and gives protection In modern times 
under sec 69 of the Bombay Land Revenue Code, Government have 
a right to all mines and minerals The'Parasuramapratapa ts,<l 
quotes a verse • ‘ Brahma arranged that the king was ( to be ) the 
owner of all wealth and specially (wealth) that is inside the earth,’ 
while Eat ( 16-17 ) says ( vide note 243 ) 1 the king is declared 
to be the lord of the land, but never of other kinds of wealth ; 
therefore he should secure the sixth part of the fruits of land, 
but not otherwise at all Since human beings reside on it (land) 
their ( qualified ) ownership thereof has been declared ’ For 
further discussion of the theory of the king’s ownership of all 
land, vide H of Dh. vol II , pp 865-869 The State itself 
manufactured salt, took its share in salt manufactured by 
private persons and levied & as State dues on imported salt. 
Kautilya mentions ten kinds of revenue from mines The 


, . ( Continued from the last page ) 

salt and sugar (alonagulaccliobham = alavana — guda — ksobham), tree from 
taxes, forced labour, free from the taking of the oxen in succession, free 
from the taking of grass and wood, free from the taking of vegetables and 
flowers, with these and other immunities of eighteen kinds it must be ex- 
empted &c ’ ( cvamddtkeht attharasajatipenharehi ). Vide Vilavatti 

grant of Pallava king Simhavarman for a long enumeration of taxes collecte 
from villages m South India in E I vol 24 p 296 and a copperplate grant 
of the Silahara king Aparajita dated sake 915, where in gra nting a garden 
to a brahmana occur the following words * Ulgif: 

WHUJrrcurwvritm «* ’ important i°» !r| P t » 0 ° s !| °° 

Baroda’ vol. 1 edited by Mr A, S. Gadre (p 55 at p. 61). SHlWnw 
appears to mean the * fine levied for violating a virgin or her modesty . ^ 
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Msnasollasa ( II. 3 verses 332 and 361 ) asks the king to guard 
mines of gems, gold and silver and declares that the Creator 
made the king the ruler over all wealth and especially over 
what is inside the earth. Rudradaman ( 150 A. D ) boasts that 
he filled his treasury by means of bah, snlka and bhuga levied 
according to the sastras and that his treasury overflowed with 
heaps of gold, silver, diamonds, lapis lazuli and other gems 
( E I vol VEX p. 36 at p 44 ) Rant ( IV 1 ) says that those 
who sweep the dust ( near mines &c ) should get one-third of 
the valuable things found and the king should get two-thirds 
and all jewels The king had also monopolies in certain 
matters He alone could catch elephants. Kaut ( n 31-32 ) 
and Manasollasa ( XL 3, pp 44-58 ) deal with this matter, the 
latter describing several methods of catching elephants. 
Medb&titlii 4 * 5 on Manu VIII 400 says that kings have a 
monopoly as to elephants because it is well-known that they 
aTe most useful to them and he specifies certain monopolies 
such as those in saffron, silken cloth and wool, horses, pearls 
and jewels. Megasthenes (Fragment XXXVI p. 90) states 
that a private person was not allowed to keep an elephant or a 
horse and that those animals were held to be the special 
property of the king 


The king recovered a sort of road cess through officers 
called antapala ( guardians of borders or boundaries ) viz 1-1 
pana on each cart loaded with merchandise, half a pana on 
each head of cattle, 1th pana on minor quadrupeds, and one 
masa on a load carried on a man’s shoulders (Kaut. H 21 p 111). 
Sukra IV. 2. 129 permits for the repairs to the loads a tax on 
those who use loads Revenues were raised in numerous other 
ways such as by charging for stamping weights and measures, 
by fees levied from Jmepers of gambling halls, from players, 
singers and musicians, from prostitutes, from forests and 
iT. **: .*■**■*■«» X P » ultow, the "5 tof 
® ff 1S * us ? eveu tera Pl e fends and make them good 
h n freed &om his difficult position Similarly it allows the 
k.» g ( m difficulty , to tut, , he ^ g 
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of heretics and prostitutes, as the continuance and prosperity 
of temples and the others depend upon the king 


The RajataranginI (V1L 1008) notices that a tax was 
levied on Kashmirians performing sraddha at Gaya An inscrip- 
tion of Vikramaditya V found near Gadag dated sale 934 
( 1012-13 A D. ) refers to taxes levied on upanayana, marriages, 
vedic sacrifices &c. ( E X vo] 20 p. 64 ). It appears that the 
king of Anahilavad, Siddharaja ( 1094-1143 A.C ), levied a tax 
on pilgrims going to Somanatha at the frontier town Bahuloda 
and it is said that the tax yielded 72 lakhs of rupees a year, 
which Siddharaja remitted for the sake of and at the inter- 
vention of his mother ; vide Bom G. vol X part 1 p. 172 and 
Prabandha-cintamani (p. 84, Tawney ) The amount ib probably 
very highly exaggerated in order to glorify Siddharaja, but 
this shows that the yield of the pilgrim tax must have been 
substantial The Manasollasa m its great desire to help the 
king with the accumulation of wealth advises the king even to 
resort to alchemy * iS 

A question may be asked, what were the means of preven- 
ting a king from being over-exacting and tyrannical in his 
taxes? Kaut. (VJX 5 pp 276-277) cites at great length 
the causes that lead to the impoverishment of the subjects, to 
their being greedy and disaffected Among these he mentions 
• not paying what ought to be paid and exacting what ought not 
to be exacted, not punishing the guilty and severely punishing 
the guilty, not protecting the people against thieves an 
robbing tnem of their wealth ’ He then states that when 6 
subjects become impoverished they become greedy and when 
greedy they become disaffected and voluntarily go over to tUB 
side of the king’s enemy or destroy their own king In anotner 
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olace Kautilya (X3H. 1) suggests®" that a conqueror may- 
employ spies who should encourage the subjects iof his enemy 
suffering from famine, depredations of thieves and wild tribes 
to tell their king, * we shall heg the king for favours ( t™ion 

o! taxes or help in the way o! seeds &c.) but rf ? oe J 

agree to bestow favours we shall go to another country . So the 
threat of disaffection and migrating to another country were the 
deterrents against the tyranny of heavy taxation according 
to Kautilya Santi 87. 36 says® !7 “ that if the vaisyas ( gommh, 
who bore the brunt of taxation } were neglected, they may dis- 
appear from the country and dwell in forests. Manu ( VH. 111- 
112 ) warns kings who through folly rashly oppress then king- 
doms that they may ere long lose their own lives and those of their 
relatives and also their kingdoms Yaj. (L 340-341 ) is even 
more emphatic and says that the king who seeks to increase his 
treasury with wealth extracted by unjust means from his realm 
loses his wealth in no time and meets destruction along with 
his relatives. ‘ The fire springing from the wrath caused by the 
harassment of the subjects does not cease without burning the 
family, the wealth and the life of the king.’ Katyayana (v. 19) 
harps on the spiritual consequences: * the king who unjustly 
takes from his kingdom taxes, fines, share of crops and tolls, 
incurs 8 *® sin. ' Sukra®* 8 ( IL 319-321 and 370 ) emphasizes 
the keeping of daily, monthly and yearly accounts and the 
entering of the several items of income on the left side of the 
account and of those of expenditure on the right. The 
Nltivakyamrta 8 ”* refers to the appointment of auditors when 
there is discrepancy in the items of income and expenditure. 
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BALA (THK ARMY). 

llaln is also called rtmuin in Kant and elsewhere Accord- 
ing to Sumnntu dnndn means ‘punishment, corporal or monetary ’ 
and the army with its four arms is included by Sumantu under 
kosa ( ace to S V p 4G ) JS ” In the Rgvedn we have frequent 
references to armies, weapons, battlos &c The word wnuwi 
occurs in Rg X 84 2 where Mcnn/u ( martial Fury ) is invoked 
to bo tho Commander W1 Rg VI 75 is full of references to 
hows, arrows, armour, bow-strings, quiver, charioteer, horses, 
chariots &c. KCim ( XHI 34-37 ) states that the king possessed 
of a sound financial position increases his depleted army, 
supports his own subjects and is depended upon even by his 
enemies All the following result from the possession of a 
{ pow orful ) army viv increase of the w ealth of one’s friends and 
cnomies and of the ( king’s ) territories, prompt attainment of 
objects that seemed distant, protection of what is already secur- 
ed, destruction of the armies of the enemy, the keeping together 
of one’s army Most authorities agree in saying that troops are 
of six kinds vjz manta ( hereditary ), blirta or bhrtaka or htnbin 
(hired troops), si cm ( guild troops ), vntia ( troops of an ally or 
friondly power or feudatories), amitia ( troops that once belonged 
to the enemy ), aiat « or atm tka ( wild tribes as troops ) Vide 
Kaut m IX. 2 (first sentence ), Kam. XVm 4, Agnipurfina 2 42 
1-2, Maiiasollasa { II G, verse 556 p 76 ) The first three works 
bay that each earlier variety of troops is superior to eacli later 
one Manta troops coiresponded to the modern standing army, 
since Kaut ( IX 2) prefers them on the ground that they depend 
on the king for maintenance and are being constantly drilled 
They most probably consisted of persons who and whose ances ors 
got tax-free lands m lieu of military service The Sabte- 
parva 5. 63 appears to refer to four kinds ( omitting ST6m , 
nmitra ) and YuddlmkSnda 17 24 refers to five ( omitting sren 
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The SsramavSsikaparva ui (7 7-8) nan.*® five kinds (except 
amtra) and states that mania and mitra armies are superior to 
the rest and hired troops and sreni troops are each other s equals. 

This division of armies into various kinds is mentioned in the 

grant of Dbruvasena I of Valablii m Gupta-Valahhi year *06 (B 3. 
voi. XI p 108, where the king is said to have acquired the 
kingdom with the help of roaula, bhrta, mitra and Sreni armies )• 
Manasollasa 'defines the atavika* 1 * army as consisting of 7»?cutos, 
mlecchas and similar castes dwelling in the vicinity of mountains 
and ane/ra troops assoldieTs who once belonged to an enemy king 



come to a king after leaving the king’s enemy . Bam. XV ill 7 
says that the atavika troops are, by nature, irreligious, greedy, 
murm and non-observers of truth. They correspond to the 
liendham and freebooters of later tithes The reasons why hered- 
itary and other troops are superior to amitra and atavika varie- 
ties are explained at great length by Kant. IX. 2 and Earn. XVUL 
Kaut. (1X2) states that an amiha army led by an ary a 
is superior to wild tribe troops Both of them aTe ant for plunder 
and in case no plunder can be had or when there is a 
disaster they may prove as dangerous as snakeB. By srenl-hala 
he has in mind the organized hands of soldiers to whom he 
refers elsewhere as ‘ v&rtasastropajlvinah ’ (vide p. 89 above). 
As it is not unlikely that members of trade-guilds either them- 
selves learnt the profession of arms or engaged soldiers for the 
protection of their merchandise and property, these could he 
pressed into his service by a kiug in case of need and were 
distinguished from the hereditary army and hired troops as 
‘ srenl-bala Differing from the Scuryas that troops composed of 
brahmanas, ksatriyas, vaisyas and sudras are superior for en- 
listment in the order of the castes, Kaut holds that an army of 
ksatriyas well-trained in the wielding of arms or an army of 
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vaisyas and sudras having greater numerical strength is better 
than an army composed of brahmana soldiers, since an enemy 
may win over the latter army ,by prostrating himself before 
them s,s Vide H Dh vol II pp 122-123 for discussion on the 
question whether brahmanas could become soldiers In Udyoga- 
parva 96 7 ( or ed chap 94 ) it is said that king Dambhod- 
bhava every day asked in the morning whether there was any 
sudra, vaisya, ksatriya or brahmana equal or superior to him 
in armed conflict That shows that soldiers of castes other 
than ksatriyas were not unheard of in the Epic age Kam IV. 
(63,65,67) says that the hereditary army (pitr-paitamaha) 
should consist mostly of ksatriyas In the Maliya copperplate 
of Maharaja Dharasena H ( 252 Valabhi samvat i. e. 571-72 
A. D. ) Bhatarka, the founder of the Valabhi dynasty, is 
said to have secured the kingdom with the help of maula, 
bhrta, mitra and sreni troops (Gupta Inscriptions p. 165). 
Sukra ( IL 137-139 ) says that the soldiers may be sudras, 
ksatriyas, vaisyas, mlecchas or of mixed castes, provided , they 
are brave, restrained, well-built, devoted to their master and 
their dharma, and hate the enemy. Santi(101 3-5 ) describes 
in what respects soldiers from Gandhara, Sindhu and other 
countries and Yavana and Deccan soldiers excel, remarks that 
brave and strong men are to be found everywhere ( verse 6 ) 
and that men from the border ( i e. bhdlas and kaivartas accord- 
ing to Nllakantha ) are desperate fighters, would never run 
away from battle and so should be preferred for enlistment 
in the army (verse 19). The Yasastilaka IB (pp 461-467) 
describes the characteristics of Northern Indian (auttarapatha), 
Deccan (daksinatya), Dramila (South Indian), Tirhut (Taira- 
bhukta) and Gurjara soldiers. An army was said to be composed 
of four parts, vfe. elephants, horses, chariots and fooirsoldiere 
(caturanga bala). Kam. XVffl. 24 says that 
via the four sections of infantry, cavalry, chariots and elephants 
together with mantra (line of policy) and kosa (treasury) 
Santi. 103. 38 the army is said to have six angas ( e 
known four plus kosa and roads for traffic) Accordi 8 . 
SyHlI 2, VH.11) and Kam. IB 62 the destruction of 
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the enemy’s forces and victory depended on elephants ts * S&nti- 
parva (100 24) says that an army in which the infantry pre- 
dominates remains firm and that cavalry and chariots are all 
right when there is no rain. Santi ( 59. 41-42) enumerates eight 
elements of the army viz. the well-known fouT { elephants etc ), 
visti ( labourers ot porters who gave free labour and were only 
fed but were paid no wages ), boats, spies, and guides (desika) * /jT 
Vide Santi 121. 44 also In the Mah&bharata elephants do not, 
except in TaTe cases, play any role in the fighting that went 
oil, while chariots and the other arms of an army are described 
everywhere. In the Virataparva ( 65. 6 ) Vikarna was seated 
on an elephant when he attacked Axjuna ; Bhismaparva 20. 7 
refers toDuryodhana as riding an elephant and (95.32-33) 
Bhagadatta is described as seated on an elephant when he 
attacked BhSma In this respect the Epic carries on the 
vedic tradition Megasthenes (Fragment 1 p. 30) notes that 
m ancient India elephants were trained for war and 
turned the Beale of victory. Vast armies were kept by ancient 
kings and emperors. When Satrughna started against the 
demon Lavana he had an army of 4000 horses, 2000 chariots 
and 100 elephants with him (Bamayana VH. 64 2-4). In the 
Dasakumaracarita VIE the cynical jester Viharabhadra reminds 
his master that the latter had 10000 elephants, three lakhs of 
horse and numberless foot-soldiers (B S. S p. 133, of ed. of 1919 ) 


»Mw«wl uwnft visual *rna*v n. 2 ; rifewn* r? wmmsmr ' 

VPiHa wrnr wr^uroirg i ermf warns 
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Megasthenes (in Fragment XXVII p 68) sneaks of „ 
of Sandrakottos (Candragupta Maurya) that had 400000 nwn 

LVI } ttat ^ Wng ° f Palibotte had 
f 7 a ®^f adins arm y °f si * lakhs of foot-soldiers 30000 
cavaky and 9000 elephants (p 141, McCrindle ), that the king 

, :SarSstra ) had 150000 foot-soldiere, 5000 cavalr^ 
and 1600 elephants (M P . l 50 ) and that even the P^dyan 
kingdom ruled by women had 150000 foot and 500 elephants 
( uk . p. 147 ). Vide Beal’s 1 Buddhist Records &c. ’ vol l p 213 
for the armies collected by Harsa in his march against the 

mU r^L°! hlS el . der brotber (viz 5000 elephants, 2000 horse 
and 50000 foot-soldiers ) and the vast armies that he had after 
six years of conquest viz. 60000 elephants and 100000 cavalry 
In the Asvamedhikarparva ( 60. 14-20 ) it is narrated that when 
Drona assumed the post of commander-in-chief the Kaurava 
army had been reduced to 9 aksanhtrus from eleven, that onlv 
five -were left when Kama became Senupah and the Pandavas 
had then only three left and under Salya’s command there were 
only three aksauhinls and the Pandavas could oppose to him only 
one. In reply to a question from Dhrtaxastra Yudhisihira 
states that in the great war the total number of warriors killed 
in battle came to the colossal figure of 1660020006 { Striparvn 
26. 9 ).*** ThB Udyogaparva gives (155.24-26) the following 
table for an aksauhinl : 500 elephants, 500 chariots, 1500 cavalry 
and 2500 foot-soldiers constituted an army called seim, 10 senas— 
prtana,' IQ pTlaims=valmn, 10 vulnnis—dhvajirii, 10 dhwjinis = 
camu and 10 ca/nus=aksauhinL The Kauravas had eleven 
aksauhinls and the Pandavas had 7. If we take the table in Adi 
2. 19-22 one aksauhinl contained 21870 elephants, the same 
number of chariots, 65610 horses and 109350 foot-soldiers *" 
But "if the other tables be followed then the numbers may be 
much larger stilL Another table furnished by Udyogaparva 
155. 28-29 is : 55 men constituted patti, 3 pattis— senamukha or 
gulma, 3 gulmas=gana and there were ayutas ( 10 thousands ) 
of ganas in the army of the Kauravas The Xdiparva ( 2 19-32 ) 
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differs fronv both tables in some respects The Udyogaparva 
155 U further notes that each horseman was surrounded by 
ten men as attendants ( nara dasa hayascasan padaraksah 
samantatah). Though throughout the centuries the infantry 
was theoretically and in practice more numerous than cavalry, 
not much importance seems to have been attached to them as 
compared with chariots or horsemen. The lexicon called 
Vaijayanti says that patti consists of three horses, five foot- 
soldiers, one chariot and one elephant, that three pattis are equal 
to senamukha and that senamukha, gulma, gana, viihint, prtana, 
camfi, anikinl represent each three times as many as the 
preceding one and that 10 aniktnis are equal to an aksauhini 
The Nitiprakassiku* 71 ' gives a table of groups from jmlli to 
uLsaulnni and remarks that each of these groups had in turn 
numerous supporting men e g each elephant was followed by a 
liuudred horsemen and a thousand foot-soldiers and each horse- 
man was supported by a thousand toot-soldiers ( VTL 3-10 ) 
Manu VII. 192 refers to battles on wateT also. From references 
intheMaliabharatait appears that chariots had only two wheels 
Vide Bhlsma 98 47, Dronaparva 154 3, Salya 1G 24 ( Saineyo 
daksinam cakram Dhrstadyumnas-tathottaram ) Two noted 
warriors were told oft to guard the two wheels of the chariot of 
the principal commanders and are called ‘ cakra-raksau ’ 
( vide Bhlsma 54, 76, 108 5, Drona 91, 36, Kama 11. 31, 34. 44 ). 
Chariots of great warriors were drawn by four horses e g 
Adi. 198 15, Udyoga 48. 50, Drona 145 81 Udyoga 83. 15-21 
describe the chariot of Krsna and Udyoga 140. 21 states that 
chariots had sm'all tinkling bells attached to them and also 
screens of tiger-skin The Rg contains very graphic description<- 
of chariots. Chariots were generally drawn by two horses in the 
vedic age (Rg V 30 1, V 36 5, VI 23 1) and had two wheels, but 
the chariot of the Asvins is described as having three wheels 
( Rg. I. 118. 2, I 157. 3, X. 41 1 ) Ghatotkaca, however, had 
eight wheels to his chariot (Drona 156. 61, 175 13). The 
Sukranltisara (H. 140-148) mentions another method of grouping 
the army. Five or six foot-soldiers made a path over which, there 
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was an officer called palhjxi, over 30 pattipalas there was the 
gaulmika, ovor 100 gaulnnkas was the officer called satanlka- 
who liad as liis assistants an officer called anusatika, a senani 
and a lokhaka ( scribe ) , the officer over twenty elephants or 
horses was called nuyala ( compare modern “ naik ” ) Each 
of these officers should have a distinctive badge indicative of 
their position AyodhyS 100. 32 ( =Sabha 5. 48 ) aBks * I hope 
you give at the proper time pay and rations to your soldiers 
according to their deserts and do not delay payment' 
Both Nar ( sambhuya-22 ) and Br state that among persons 
who work for hire the best is the soldier. The Manasollasa 
( JJ 6. 566-569 p 80) describes that the chiefs of the hereditary 
army should always be honoured by the king with presents 
of jewels, ornaments, costly clothes and sweet words and 
sumptuous provision for their maintenance should be made 
by bestowing on them a village, or two or more villages 
and heaps of gold, while hired soldiers should be paid every day 
or ovory month or once in three, four or six months or once in a 
year according to the needs of the king Megasthenes ( Frag- 
ment XXXIV p. 88 ) describes the organization of the Indian 
army : 1 A third governing body directs military affairs, of 
which there were six divisions with five members to each One 
co-operates with the admiral of the fleet, another, with the 
superintendent of bullock trains, the third division has charge 
of foot-soldiers, the fourth of horses, the fifth of war chariots 
and the sixth of elephants’ In medieval times chanots 
appear to have become obsolete In the graphic descriptions ot 
armies contained ill the Harsacarita ( particularly in the ™ 
ucchvasa) war chariots are conspicuous by their absence in 
Mahahharata often speaks of horses from the countnes o 
north-west of India as the best; vide Sabha-53 t|W 
Kamboia and Gandhara horses ), IJdyoga 86 6 (horses 
Balhi ), Drona 125 25 and Sauptika 13 2 (Kamboja horses) 
Harsacarita II speaks of the best horses as coming from Janayu 
Aratta, Ksmboja, Sindhudesa and FSrasfta 
certain practical rules about the army (IV 7. 379 *9 ) 
says that the soldiers should be encamped outside .the town 
village but not far from it, that no money-lending sh<nil 
allowed between the soldiers and the village people, thatto 
king should open separate shops for goods reqmred y ^ ’ 
that no army should be ^encamped l at one place for { 
year, that soldiers should not enter the i viH g g 

king’s permission, that receipts should be taken trom 
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for payments made to them and they should he furnished with a 
writing about their pay. Some of these rules are very old. 
The Udyogaparva tT1 37, 30 mentions among persons with 
whom no contractual transactions should he entered into, the 
king, the king’s servants and soldiers 

The Arfchatastra contains an elaborate discussion ( in IX. 
1-7 and X. 1-6 ) about the organization of the king’s army, the 
proper time and place for starting on an invasion, internal and 
external troubles and calamities and measures against them, 
means of dealing with traitors and enemies, religious remedies 
(worshipping gods and falling at the feet of brahmanas, magical 
rites based upon the Atharvaveda) against misfortunes like fire 
and flood, epidemics, famine &c., encampment ( skandhavara ) of 
armies, treacherous and strategic fighting, proper battle grounds> 
encouragement to one’s own army, free labourers and their 
work, different arrangements or formations ( vyuhas ) of armies. 
Considerations of space prevent any treatment of these matters. 
But a few notable points will he set out here. A king may 
invade his enemy’s country either in Margasirsa ( when the 
crops sown in the rains are ready) or in Caitra or when the 
enemy is suffering from some calamity. Santi ( 100. 10-11 ) 
says the same thing. Internal trouble arises when any minister 
ffnv-Prti or the crown prince is angry or dissatisfied’ 
with the king, who should get rid of such trouble by giving up 
ius own fault or by pointing out the danger arising from an 
enemy If the crown prince causes trouble he should be kept 
m confinement or killed, if there is another son of good character. 
The trouble caused by a provincial Governor or the officer in 
charge of boundaries (antapala), the chief of wild tribes or a 
conquered king Is termed external. The king should meet it by 
setting up one against the other. The encampment of an army 
is to be made on a site declared to be the best according to the 
science of bufidings and measured by the mjaha ( the ch£f tf 
ch JZ ’ ° arpenter and astrologer, the encampment being 
f° r le ° tangular and gates, six roads 

ings ZLtTJT M? UteS ; drlukll,g > holdin 6 merry gather- 
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dancers and musicians were driven away, when Dvarakt was 
besieged by Salva From Udyoga 151 58 ( cr ed. 149. 53 ), 
195. 12-19 ( cr ed 196 12-19 ) it appears that markets, prosti- 
tutes, conveyances, oxen, machines, arms and physicians 
accompanied an army and that the camp ( senanivesa or 
skandhavara ) of Duryodhana looked like the capital itself and 
was five y ojarns in extent Physicians with surgical instruments, 
blunt instruments ( like tweezers ), medicines, curative oils and 
bandages in their hands and women ( nurses ) looking after the 
.food and drink of the army should stand behind the soldiers 
uttering encoui aging words (Kaut X. 3) The BMsmaparva 
120 55 also states that doctors well-veised in extracting 

splinters or arrow-heads ( from the body ) approached with their 
surgical instruments to extract the darts from Bhlsma’s body 
The duties of the labourers ( matt ) were to examine the camp, 


roads, bridges, wells, and river ghats, to carry machines, weapons, ^ 
armour, utensils, fodder, to remove from the battle-field wounded 
men along with their weapons and armour. 271 Bach commander 
had some distinguishing device as his banner e. g Bhisma had 
a golden tala tree as his standard (Bhlsmaparva VI 17 18, 
talena xnahata Bhlsmah pancatarena ketuna ). In X 6 Kautilya 
speaks of several formations (vyuhas) called danda, bhoga, 
mandala, asanihata and the subdivisions such as gomutrika, 
makara &c In Kam. XVHL 48-49, XIX 40 ft, Manu TO 
187-191, Nltiprakasika, chap 6 and in the Mahabharata many 
vyuhas are described Yanaparva ( 285 6-7 ) refers to Havana s 
arrangement of his army according to the rules of Usanas and 
of Kama's army according to BSrhaspatya rules The Asrama- 
vasikaparva 7 15 refers to the formations called Sakata Padraa 
and Vajra described in the work of Usanas Kautilya X. 6 
also refers to Ausanasa aud Barhaspatya arrangements rt 
armies. Brona75 27, 87 22-24, Karnaparva 11 U l 
mention certain vyuhas like Makara, Sakata 8 :c ® “ na 
Man aso l las a H 20 verses 1170-1181 pp 134-135, Ag P 
SmS and 42-73 for vyuhas Though Kautilya recommend 
an sorts of tricks and treachery for securing a victory, the 
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Mahabhtrata bolds up a high ideal. The Bhlsmaparva K4 21. 1 0 
remarks that conquerors do not securo victory so much by their 
armies and prowess as by truthfulness, freedom from cruelty, 
the observance of dharma and energetic actions. The Santi- 
parva ( 95. 17-18 ) states that it is better to die while fighting 
according to the' rules of dharma rnther than obtain a victory 
by wicked actions. 


In the Bhlsmaparva ( 1. 27-32 ) certain rules of war agreed 
upon between the Eauravas and the Pandavas are set out, such as 
one should fight only with one similarly equipped ( i e. a foot- 
soldier with a foot-soldier and so on), one should not kill a soldier 
who is already in combat with another, or who has turned back 
from fight or is without annour. Ap Dh. S. II. 5. 10. 12, Gaut. 
X. 17-18, Yaj L 326, Manu VII. 90-93, Santi 95. 7-14, 96.3, Santi 
98 48-49, 297. 4, Dronaparva 143. 8, Kama 90. 111-113, Sauptika 
5. 11-12, 6. 21-23, Sankha { quoted by the Mit on Yaj I 326 ), 
Baud. Dh. S.L 10. 10-12, Vrddha-Harita VII 226, Brhat-Parasara 
X p. 281, Sukra IV. 7. 354-362, Yuddha-kanda 18. 27-28 
contain rules of war dictated by noble sentiments of 
humanity and chivalry. Some of these ( that will bear 
comparison with the conventions of the Geneva and Hagne 
Conferences ) are set out here Gaut. ( X 17-18 ) S75 states : ‘’no 
sin is^ committed by injuring or slaying men in battle 
excepting him who has lost his horse, charioteer or weapons, 
him who joins his hands (in supplication for life ), whose hair 
are dishevelled ( in flying ), who turns away from the field, who 
sits down, who climbs an eminence or a tree (in flight), except 
envoys or messengers, except him who declares himself to be a 
cowor abrahmana'. Vrddha-Harita VII 216 exempts spectators- 
Manu (VH 90 93) declares “ one should not fight with treacherous 
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( or concealed ) weapons, or with barbed or poisoned weapons or 
with weapons the points of which are blazing with fire. Let a 
fighter not strike one who has climbed on an eminence, nor a 
eunuch, nor one who joins the palrriB of his hand ( in supplica- 
tion ), nor one with flying hair ( in flight ), nor one who Bits 
down or says * I am thine ’, nor one who is asleep, nor one who 
has lost armour, nor one who is naked or disarmed, nor one who 
is merely looking on without taking part in the fight, nor one 
who is fighting with another foe, nor one whose weapons are 
broken, nor one who is afflicted with sorrow, nor one seriously 
wounded, nor one who is in fear, nor one who has turned to flee ’ 
Sankha adds that a soldier should not kill another while the 
latter is drinking water or taking his meals or is taking off his 
shoes, nor should one kail a woman, a female elephant, nor a 
charioteer, nor a hard nor a brahmana nor should one who is 
not a king ( or noble ) kill one who is a king Baud. Bh S 1 
10 10 forbids the use of poisoned > or barbed arrows ( karmn ) 
Santi 95. 11 also does the same. Santi ( 95 13-14 ) enjoins that 
even an enemy soldier, when wounded, should be treated with 
medicine and allowed to go when his wounds are healed * 
Santi adds that a soldier should not kill boys or old men nor from 
behind nor one who holds a blade of grass in his mouth (as a 
mark of submission ) These rules, though probably ideal and 
not strictly followed in every case, are far more humane as 
compared with the practice in modern warfare when non- 
combatants are killed from the air even at night without warn- 
ing In ancient times non-combatants went generally un- 
molested, to which Megasthenes bears testimony when he says 

(Frag Lp 32 ) ‘ Tillers of the soil even when battle is raging 

in the neighbourhood are undisturbed by any sense of danger, 
for the combatants allow those engaged in husbandry to remain 
Vita unmolested. ' Manu V3L 82 allows a king £ “J 
his enemy’s country, hut Medbatithi on VII. 32 asks , a) 

to save hi. enemy’s people if possible ( particularly tebmanas 

The rule in gadSyuddka (fight with maces or cdubs ™ 
that no blow was to be struck below the navel ( T JJJJ 
60 6 ) But this rule was violated by Bbtoa nfe 


(. in Salya 61 ) all tne oaa emeus Ify 0 f 
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numerous breaches of morality and the chivalrous rules of war 
{ such as the slaying of Abhimanyu by many engaging him at 
one time ). The general rule was that fighting ceased when the 
sun went down ( Blilsma 49. 52-53 ). But in Dronaparva 1 54 
and 163. 16 ff we have a description of night battles and it is 
provided that chariots, elephants and horses should carry lamps. 


It has already been shown how it was the duty of a 
ksatriya and of every soldier to fight and die in battle rather 
than run away. A fighting spirit was inculcated by holding 
out several rewards. One was the acquisition of booty and 
territory (Gaut. X. 41, Manu VIL 206, Bhagavadglta II. 37 ) ; 


others were the satisfaction of having done one’B duty as a 
ksatriya (Gita H 31-33), honour and fame (Gita 11.34-35), 
heaven and other-worldly rewards (Yap 1 324, Manu VII. 88-89 ), 
protection of brahmanas ( Ap. Dh S. II 10. 26. 2-3). Visnu Dh 
S IIL 44-46 have already been quoted above (p 58). The 
Santi (98. 40-41) states that a soldier who runs away from the 


field falls into Hell. Yaj (I 324—325) declares that those who, 
while fighting with weapons that are not treacherous (poisoned 
&c. ) for the sake of the land (of their master or of the enemy) 
die in battle without turning back from it go to heaven like 
Vogms, that each step of those who do not flee even when their 
comrades have been killed is equal to a solemn sacrifice ( like 
the Asvamedha ) , the king (the master) takes away all the 
merit of those who run away from the battlefield and are then 
killed. Manu VH. 95 contains the same idea These remarks 
were applicable not only to ksatriya soldiers, but to soldiers of 
all castes who maintained themselves by following the pro- 
fession of arms Vide Rajarutiprakasa p. 407. Parasara (HL 31) 
and Brhat-Parasara X p 281 remark that a valiant soldier who 
does not seek mercy though surrounded by many enemies and 
fails fighting attains imperishable worlds and that when he 
reaches heaven divine damsels run after him to choose him as 
th eir Lord ( HI 34-35 ) Parasara HL 36 is a verse which is 
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one of the two quoted by Kant (X 3) when soldiers are to be 
urged on to fight Kautilya ( in X 3 ) advises that the king him- 
self and his mantnn and purohtla should urge on his soldiers by 
quoting Vedic and classical Sanskrit passages about the rewards 
waiting for those who fall fighting for their master and the 
religious punishments for those who run away Astrologers 
should infuse spirit into their side by asserting that the heavenly 
aspects favour theii side The day before the battle the king 
should observe a fast, offer oblations into fire to the accom- 
paniment of Atharvaveda manb as and cause benedictory texts 
to be repeated that refer to victory Bards should recite lays 
describing heaven as the reward for the brave and hell for the 
timid and extol the caste, guild, family, deeds and character of 
the soldiers The assistants of the ptirohita should declare that 
they have practised witchcraft against the enemy. The commander- 
in-chief and the officers under him should address the army as 
follows — ‘a hundred thousand (panas) will be the reward for him 
who kills the enemy king, fifty thousand for him who kills 
the commander-in-chief or the crown prince, . . a hundred 

for slaying the officer of the patti ( a battalion ), twenty for 
bringing the head (of a common soldier) and twice the pay and 
the booty seized by each to all soldiers’ Kam (XIX 18-21) 
says that the king should give the rewards ( promised as m 
Kaut ) to the soldiers after they succeed m the exploits men- 
tioned Vide also Manasollasa IT 20 verses 1163-1167 (pp 133- 
134) for similar promises Gaut (X 20-23) prescribes tha 
whatever wealth is acquired by a soldier by his individual effort 
should he given to him by the king, but the horse or elephant 
caught by a soldier goes to the king, that if many soldiers by a 
joint effort obtain some valuable plunder the king should choose 
and retain the best for himself and the rest should be divided 
among the soldiers according to their services in the bam 
Vide Manu VII. 96-97 (which allow even a chariot, horse 
elephant to he retained as booty by the soldier and everything 
else including female slaves, except jewels, gold and silver ), 
Kam XIX 878 21-22, Sukra. IV. 7. 372 


A treatise will be- required to deal with the weapons of 
from ancient times. Even in the Rgveda f J eral ' ve ^ deis 
mention ed e g rsti (Eg V 52 6, V 57 2 add 6 on the sho ulders 
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of tie Maruts ), arrows ( V. 57, 2, VL 75. 17 ), quivers (V. 57. 2 ), 
the ankusa (of India in VIII. 17. 10, X 44. 9 ), parasu (X. 28. 8), 
krpann (probably a dagger, in X 22 10), vajra made of atjas 
(X. 48.3, X. 1135). Atharvaveda IV. 6.6. refers to poisoned 
arrows In the Atharvaveda 878 L 16. 2 and 4 reference is made 
to lead as destroying sorcerers and it is said ‘ if you kill our 
cow or horse or man we shall pierce you with lead so that you 
will cease to kill our strong men’. In Tai S. I. 5 7. 6 it is 
said 880 that when a samidh is offered into fire with the mantra 
‘ indhanas-tva satam himah’ the sacrificer discharges against his 
enemy the sataghnl ( weapon killing a hundred) which acts like 
vajra itself’. Dr. Oppert in his Introduction to the Nltiprakasika 
pp 10-13 relies on these and other passages for holding that the 
ancientlndians knew fire-arms and that Atharvaveda 1 16.4 refers 
to leaden balls discharged from cylinders. Vide Dr. Oppert’s work 
on the ‘ weapons, army organisation and political maxims of the 
ancient Hindus' ( 1880 ), where he describes several weapons and 
holds that gunpowder was known in India long before the 13th 
century A. D. Mr. G. T. Date’s ‘ Art of war in Ancient India ’ 
(London 1929), Dr. P. C. Chakravarti’s work (1941, Dacca) and 
Prof. Dikshitar’s hook on the same subject may be consulted for 
details. The numerous weapons mentioned in the Mahabharata 
(e. g TJdyoga 155. 3-9 ) also are passed over here. Vide Hop 
kins’ paper in J. A O. S. Vol XDI pp. 269-303 for detailed’ 
descriptions.. The Allahabad Stone Pillar Inscription of Samu- 
dragupta (middle of 4th century A. D ) contains a long list of we- 
apons (C I L HI pp. 6-7 ). 8S0 “ One important question is whether 
gunpowder and fire-arms were known to our ancient and medieval 
7° Tk „ s S* kra I8fers t0 SuaP^er called agmcurna in H 93,196 
IV> 7 ' ^ 0S * suns (IV. 7. 209-211) and gives the formula of 
gunpowder mlVJ. 201 (viz the mixing of five pdas of salt- 
petre, one pala of sulphur undone pala of coal powder ). The 
Sukramtisara is comparatively a late work and was probably 
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written in the L3th or 14th century when cannon came to be 
used in Europe for the first time Both in the BamSyana and 
the Mahabharata the word iafaghni ( killing a hundred people ) 
occurs frequently. In the Yuddhakanda** 1 3 13 it is stated 
that at the gates of Lanka hundreds of iron sataghnlB, looking 
burnished, sharp and terrible, had been arranged by the demons. 
In a poetic description of Lanka in the Sundarakanda chap 2, it 
is said that sataghnis and sulas were like the hair on the bead of 
I anka (verse 21). In the Vanaparva 15 there is a fine description 
of Dvaravatl (Dvarka) besieged by Salva, in which it is said that 
the capital had numerous towers and turrets, machines, tomaras, 
ankusas, sataghnis &c In Adi. 207. 34, Vanaparva 169. 16, 284. 5, 
290 24, Drona 156 70, Karna 11. 8, Salya 45 110 the sataghnl is 
mentioned, but it is impossible to find from these what exactly it 
was like From Vanaparva 284 31 it appears that the sataghnis 
were discharged with force by the hands and had wheels and 
round balls or stones in it. In Drona 179. 46 it iB said that 
the sataghnl employed by Ghatotkaca had wheels and killed 
four horses at once In Drona 199 1 9 sataghnis are said to have 
two or four wheels. In Vanaparva *'* 284 4 it is said that the 
powder of sarjarasa ( resin from Sal tree ) bad been collected 
In the Harivatasa ( Bhavisyaparva 44 20 ), among the weapons 
hurled at Narasimha by Hiranyakasipu were blazing sataghnis 
(sataghnlbhisca dlptabhir-dandairapi sudarunaih) In Ramayana 
VH. 32 44 we are told that at the tip of the weapon called 
musala ( club ) blazed forth fire like a bunch of Asoka flowers. 
The Sundarakanda couples together iataghni and musala ( 4. 18 ). 
It looks probable that resinous powder was used in some 
cylindrical contrivance (or rockets) mounted on wheels and 
capable of throwing stones. But gunpowder appears not to have 
been nsed There is no description of smoke due to sataghnis. 
Hopkins ( J. A O. S XHI pp 299-303 ) holds that gunpowder 
and fire-arms were unknown to the great Epic and in the prosent 
Btate of our knowledge this view seems to be correct. 


The NltiprakasukS (chapters 2-5) names and des cribe s 
numerous weapons divided into four classes viz mukta ( thrown 
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or discharged such as arrows ), amukta ( not thrown such as 
swords ),-miktamukta ( thrown and -not thrown, such as astras 
which after discharge can he taken back) and mantramukla 
( astras which cannot be taken back ). The Agnipurana ( 249- 
252 ) and the Visnudharmottara ( II 178-182) give a summary 
of the Dhanurveda (both agreeing almost word for word, but 
the latter containing more verses than the former ) and speak 
of five kinds of weapons viz yantramukta ( discharged from a 
machine, a sling, bow &c, ), panimukta ( thrown with the hand 
such as a stone or tnmara ), muktamukta ( like a prasa 1, amukta 
( sword ) and niyuddha or b&huyuddha ( wrestling ). The science 
of astras was of a supernatural kind. In the epics and puranas, 
the great heroes are said to have learnt astrmndya either from a 
teacher or from their father or by practising austerities and 
sometimes (as in the case of Kusa and Lava) certain astras pass 
to the son by the mere fact of his birth and the wish of his father. 
Whether the Dhanurveda often ref erred to in the epicB had consign- 
ed this science of astras to writing and could have enabled a 
reader to possess the miraculous powers attributed to astras is more 
than a modem can say. The Agnipurana (chap. 134-135) contains 
magical incantations for victory in war and conquest of the 
worlds. The Parasuramapratapa ( Rajavallabhakanda folios 
9-12 ) contains numerous mantras and yantras and incanta- 
tions derived from Tantra works like the Brahmayamala. 

The Mahabharata is careful to point out that an army consti- 
tates the most inferior kind of bala ( power ). Udyogaparva 

/f-j. 8tateB that bala is of five kin ds via. brute force 
( 6a/wx&o/a ), that due to the acquisition of ministers { amatva- 
labha ) that derived from wealth ( dhanalabha ), that from noble 
descent (o6Ayato&rfa) and the power of wisdom (prajfiabala), which 

1 1 t ? 0 ^® 3fc 0f aU ' These ate Sooted by the Budhabbusana 
P.79 InSantH34 8 it 5 b said*” that there is nothing that 
the strong cannot accomplish and that whatever the strong do 

t J“ e ‘J aa , n f ° 5 her plaoe 111 ^ sa id ‘ everything is wholesome to 
the powerful ( Asramavasi 30. 24 ). In Adi 175. 45 a warrior’s 

brahLn* SC ° r ?t and the powei of spiritual merit of 
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CHAPTER IX 


SUHRT OR MITRA (ALLY OR FRIEND). 

Manu inculcates the necessity of making friends in VH 208 
and cites the qualities of a good friend (for a king) ‘a king 
does not prosper by the acquisition of gold and land so much as 
by securing a firm friend who would be powerful m future, 
though he may be of depleted resources at the time, That friend,' 
though a weak one, is commended, who is righteous, grateful* 
whose subjects (or ministers) are contented, who is attached 
and who pursues (to the end) work undertaken’ According to 
Manu YU. 206 land, gold and ally are the three fruits of royal 
endeavour or policy. Yaj I 352 is similar to Manu V3L 208. 
In VII 9 Kautilya in opposition to the above holds that the 
acquisition of land is better than that of gold and friend and tho 
acquisition of gold is superior to that of a friend 2 ® 1 . The Maha- 
bharata (Santi 138.110) states 'no one is the friend or enemy of 
any one else; friends or enemies are made by wealth (or objects 
pursued by a person ) Earn. V UL 52 says the same. Sukra. 
(IV 1.8-10) opines ‘in the case of a brave, energetic, strong and 
politic king all others, though outwardly friendly, secretly 
cherish enmity to him and ofaly wait for (the proper) time (to 
strike ) There is no wonder in this. Are they not themselves 
greedy of conquering territories ? A king has no friend and he 
is the friend of none’. Santi (80. 3) says 286 that a friend is of 
four kinds, one who has the same goal, one who comes for protec- 
tion or security, one who is naturally so and one who is acqui- 
red, Rarnaparva 88, 28 gives the four kinds somewhat diffe- 
rently viz. natural ( sahaja ), acquired by conciliatory words. 
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won by wealth and one drawn by one’s prowess. Earn. ( IV. 74 ) 
says that a mitra is of four kinds viz. by birth ( such as one’s 
father’s father, mother &o.), made by relationship (i. e. 
marriage), hereditary (one’s father’s friend), one who is saved 
from calamities. 237 According to Earn. (IV. 75-76 ) the qualities 
of a friendly king are purity (of heart), liberality, bravery, 
sharing happiness and sorrow, affection, vigilance (to carry 
out one’s friend’s object), truth; and briefly the characteristic 
of a true friend is devotion to the objects desired by his friend 
The purpose for which a friend is made is to secure one of the 
three purusarthas, dharma, artha and kama ( Kam. IV. 72 ). 


This subject of making friends leads on to the well-known 
theory of mandala i. e. of inter-state relationship. Kaut. VI. 2 
and VH, Manu VH. 154-211, Asramvasiparva 6-7, Yaj. I 345- 
348, Kam. VHI-XI, Agnipurana 233 and 240, Yisnudharmottara 
IL 145-150, Nltivakyamrta pp. 317-343, Rajanitiprakasapp. 316- 
330, Nltimayukha pp. 44-46 deal with thiB theory of manrinfo 
and the sis; gu-nas at great length. As the Kautillya is probably 
the earliest of these and contains the most elaborate treatment 
of the subject, a brief outline from it is presented here. The 
Nltivakyamrta (pp. 311-313) copies the very words of Kautilya, 


The yogaksema (welfare) of a State springs from peace 
(sama) and exertion (vyayama). The latter achieves the com- 
pletion of works undertaken, while sama brings about the undis- 
turbed enjoyment of the fruits of undertakings. The (proper) 
employment of the six gunas ( sandhi &c. ) is the source of sama 
and vyayama What results {udmja) from these six gunas is 
either deterioration, stagnation or progress. Udaya depends 
upon human and divine causes which together govern the world, 
the human ones are imya and aparnya Human causes are seen 
(anticipated) and can be operated- (by men). Naya (good 
policy ) is that out of the human causes from which results 
yogaksema (welfare); apanmja (impolitic way) is that which 
produces loss (or an unfavourable state). In VI 1 (last verse) 
•*fi ya - ayS that a king who understands naya and is endowed 
Z the aimagums and all, the elements of the State will conquer 

dom. The mandala theory is set out in relation to a king who 
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i T Jl -“ (the ambitious or conqueror). Earn V1TT 

6 defines vijigisu as a ting who aspires to extend his'terri- 
tories, who is possessed of all the seven elements of sovereignty 
who has great energy and who makes great efforts. Inverses' 

7 11 he mentions at length his qualities. All our works place 
before kings this ideal of conquest, domination or self-aggran- 
dizement at the expense of one’s .weak neighbours A vijigisu 
is a king who is endowed with good qualities ( called atmasampat 
on p 45 above) and with the several elements of the State and 
who is the fountain of policy ( naya ), i.e. who has a definite good 
policy to pursue. An art ( actual or potential enemy ) is a king 
or kings who are the immediate neighbours on the circum- 
ference of the kingdom of the vijigisu. From this it follows 
that ai i may comprehend one king, two kings or more who are 
the immediate neighbours of the vijigisu. But it should bB 
remembered as insisted upon by the Nltivakyamrta 28 ’ ( p. 321 
that there is no inflexible rule that the immediate neighbour is an 
enemy and that the king whose dominion is beyond the imme- 
diate neighbour will be a friend. Contiguity or distance is not 
necessarily the cause of friendship or enmity, but rather it is 
the purpose ( or object) that makes friends or enemies. All that 
is meant is that the immediate neighbour is most likely to be an 
an (a real or potential enemy ). A mitra ( friend of the vijigisu) 
is he who is separated (from the vijigisu) by the intervention of 
the kingdom of the an A saint is a neighbouring ruler posses- 
sed of the characteristics of an enemy 290 (detailed in Kaut. 
VI 1) The yalavya (to be attacked or invaded by the vijigisu) 
is an an who is involved in difficulties. From this it is clear 
that in the terminology of Kautilya an is a generic expression 
including actual and potential enemies who will generally be 
on the borders of the kingdom of the vijigisu. A iatru. is an art 
who invites attack or destruction or harassment or reduction 
That enemy who is plunged in vices or calamities may bo 
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attacked and is then called yatavya 291 *, one who has no support or 
has only a weak support is to be extirpated; an enemy who is the 
opposite of this last (i.e. who has a support or strong support) is 
to he either harassed or to he reduced. Support ( atraya ) means 
a strong fort or a good friend ( Kam. Vj_ll. 60 ). So that a iatru 
is of four sorts (yatavya, ucchedya, pldaniya, karsianlya). 
Harassment is caused to him who is without mantra and astrong 
army, while one who is strong in mantra and army is to be 
rendered weak in these respects. Both a iatru or a mitra are of 
three kinds, sahaja, krtrima and prakrta. A sahaja ( natural ) 
friend is one who is related through one’s parents ( such as 
maternal or paternal aunt's son);one who is resorted to for wealth 
or safety is krtrima (acquired) i. e. one who has obliged the 
vijigtsu or has been under his obligations; and the king who is 
next to the neighbour ( i. e. who is separated from the vijiglsu 
by the intervention of the neighbour king) is prakrta (i. e. 
because he is a prakrti, an element in the mandala theory }. 
A sahaja enemy is one who is born of the same family { such aB 
a step-brother ), a krtrima is one who is antagonistic or incites 
antagonists (i. e. one who has caused harm to or who has been 
harmed by the vijiglsu), while the immediate neighbour is a 
prakrta enemy. The Mit. on Yaj. L 345 very concisely but 
lucidly explains all these and the four kinds of satru. The 
Yisnudharmottara (IL 145. 15-16) and the Agnipurana (233. 
21-22) say that in their opinion the prakrta is really krtrima. 
Kam. YHL 56 also speaks of only two, sahaja and krtnma. 
Although it is possible that the vijiglsu’s realm is surrounded 
by many kings, the one who is taken for discussion is the enemy 
and is to be regarded as in front {purastat) of the vijiglsu. 
Therefore in front of the vijiglsu come in order the ari ( imme- 
diate neighbour), then the mitra (whose domain is next 
after that of the ari), then the arimitra (the friend of the 
enemy who will be immediately after the mitra of the vijiglsu 
and bo will bo the enemy of the mitra), then comes the mitra- 
mitra (friend of the friend of the vijiglsu) and then arimitra- 
mitra (ally of the enemy’s friend). 'When the ari is said 
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to be in front of the vijiglsu, the ruler of the territory 
in the opposite direction is said to be in the rear of the vijiglsu 
(paicat) and is called parsmgraha 292 (lit one who may 
seize or attack the heels ) He is really an enemy but this special 
term is applied to him and he causes trouble in the realm of the 
vijiglsu when the latter has started on an invasion or is about to 
start on one. The king who is the ruler of the country beyond 
the parsnigraha is called akranda ( lit one for whose help a cry 
is or may be raised by the vijiglsu ). He would ordinarily be a 
friend being separated from the vijiglsu by the realm of the 
parsnigraha. The friend of the parsnigraha ( who would be 
immediately next after the Skranda ) is called parsnigrahasara 
and the friend of the akranda who would be beyond the pars- 
nigrahasara is called akrandasara A madhyama m king is one 
whose realm is close to ( is on the border of ) that of the vijiglsu 
and that of the an ( the immediate enemy in front ) and who is 
capable of helping ( or favouring ) both of them whether both 
are combined in alliance or not and who is capable of resisting 
either of them individually when the two are not in combina- 
tion. An udasijia king is generally defined as one whose 
territory is beyond or outside of the sphere of the realms of the 
yijiglsu, his enemy in front and the madhyama, who is very 
strong on account of his elements of sovereignty, is capable of 
helping the above three kings whether they be in combination 
or not and who is capable of resisting any of the three when 
they are not in combination Kulluka on Manu. VII 15 
differs from this explanation L e the udaslna is a powerful king 
whose realm may be "situated in front or in the rear or even at 
a distance from that of the vijiglsu, but he is indifferent for some 
reason or other to the activities of the vijiglsu. The Mit on Yaj 
3. 345 observes that the udaslna also is of three kinds and the 
prakrta udaslna is the overlord of the State that is separated rmn 
the central state (vijiglsu) by two inte rvening States; the 
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madhyama ( or madhyastha acc. to NitivakySmrta p. 318 ) is the 
immediate neighbour of both the vijigisu and his enemy, 
but wants to remain neutral in the conflict of the two for some 
reason It will have been noticed that the vijigisu, the enemy, the 
madhyama and the udaslna aTe independent catagories, while 
four out of the remaining eight others viz. mitra, mitramitra 
skranda, akrandasara can be grouped under vijigisu, while the 
other four viz arimitra, arimitramitra, parsnigiaha and parani- 
grahasara may he grouped under ari. It is therefore that Manu 
(m 155-156) speaks of the four prakrtis (vijigisu, satru, 
madhyama and udaslna ) as the mulct, (basis) of the mandala 
theory and Kam. VIII 20 informs us that Maya declared that a 


mandala was constituted by these four. Kam VTTT 86 gives 
it as his own opinion that mandala is constituted by mitra, 
udaslna and ? ipu ( enemy ) only 294 Kautilya says that the man- 
dala is constituted as explained above by twelve piakrtts Usa- 
nas was of the same opinion (Kam. VUL 22) and Kam. (VTTT 41) 
states that there were numerous view's about the number of the 


elements of the mandala, hut a mandala of twelve kings is 
quite clear and well-known among all people 295 Kam. (Vm 
20-41) explains how by various combinations of the elements 
of the mandala with some elements of sovereignty (viz minis- 
ters, rastra, durga; kosa, bala) different writers held that the 
mandala comprised 18, 26, 54, 72, 108 and other numbers of 
prakrtis The Sarasvativilasa (pp 37-41) shows how from 
different standpoints USanas himself argued that the mandala 
was constituted by one prakrti, two, three, 10, 21, 108 and that 
other writers speak also of 4, 5, 6, 14, 18, 30, 36, 44, 60 72 
prakrtis All these figures are due to the inveterate habit of 
scholastic mmds to run an idea to the earth and to indulge in 
divisions and sub-divisions. Even Manu ( VH. 157 ) states that 

five elements of sovereignty from amatya onwards we get 60 
which with the twelve 295 00me to 72. It is to this that the 
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Dasakumaracarita (VIII p 144) refers when speaking of the 
tree of naya that it has 72 prakrtis as its leaves ( dvisaptatipra- 
krtipatrah nayavanaspatih ). The central idea of the man- 
dala was to keep a balance of power among a circle of 
States, some being friendly among themselves owing to 
their position and surroundings, while others would form 
an antagonistic group Kaut ( VI 2 ) also refers to this 
number 72, out of which twelve are constituted by kings 
( rajapialrhs ) and 60 ( five sovereignty elements of each of the 
twelve ) are styled ( dial ijaptakrlvs ) The Santiparva (59 70-71) 
also refers to a mandate of 12 kings and to the number 72 
Vide N. N Law’s * Studies in Ancient Hindu Polity ’ pp 195-208 


for elucidation of the theory of mandate The theory of 
mandate has this element of truth m it that on a calculation of 
probabilities the kings who are the immediate neighbours of a 
ruler are likely to be his enemies ( at least potential ) and the 
kings that are beyond the immediate neighbours may make 
common cause with the central State taken for discourse in order 
to crush between them a hostile intermediate State It suggests 
that diplomacy may take the lines indicated by position and 
probabilities The diagram below Will 2 ” illustrate the idea 
Manu (VH 177 and 180) declares that (state) policy consists briefly 
in this that a king must so arrange all things or means that 
the ally, the udasina and the satru cannot harm him or become 
superior to him Medbatithi (on Manu VH 177 ) remarks that 
even an ally may become an enemy if his interest so requires 
( warlhagattvaiaccn mdiamapyanibhaiah) 

Kaut ilya 298 relates the theory of mandate to the theory of taictis 
(already referred to on p 171) and the six-fold policy (sadgunya) 
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Everything secures success (i.e. his and his kingdom s happiness) 
according as the king is able to put forth each of the saktis to 
their utmost. The aspiring king taking into account his three 
saktiB may employ the six gunas (methods of policy). The circle 
of the twelve States gives rise to the employment of the six 
methods. Differing from Vatavyadhi ( who said that there were 
only two methods, sandhi and vigraha ) and for once agreeing 
with the acaryas, Kautilya accepts the position that there are six 
gunas and briefly defines them The Sarasvativilasa (p. 42.) 
quotes a sutoa of Gautama about the six gunas, which is not 
found in the printed text. 25 * Kautilya defines the six as follows'- 
Sandhi 3011 means making an arrangement or agreement; vigraha 
means taking up a hostile attitude ; asanct means an attitude of 
indifference ; yana means preparing ( for attacking one’s enemy } j 
mnsraga means taking shelter (with another powerful king); 
dvaidhibhava means making peace with one king and adopting 
a hostile attitude to another He then states that a king who is 
less strong than his neighbour may make an agreement with 
him, one who is rising in power may take up a hostile attitude, 
whoever thinks ‘ the hostile king cannot hurt me nor can I hurt 
him’ may remain indifferent ( or neutral) in his own State, one 
who is endowed with all advantages may march against the 
enemy, whoever is devoid of strength should seek the protection 
(of a powerful ruler), and one should resort to a two-fold attitude 
when one’s object can be accomplished by a friend. Some other 
works give more exact definitions and also define dvaidhibhava 
somewhat differently, viz. dvaidhibhava is dividing one’s army 
into two parts. Vide Visnudharmottara 301 H 150. 3-5 and Mit. on 
Yaj. I. 346. Some say that samsraya means seeking the protec- 
tion of the udasina or madhyama king. Kautilya ( book VH ) 
gives the most elaborate treatment of these six gunas and so do 
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, Manu V1L 160 ff, Earn. IX-XVI, Vjsnudharmottara JL 145-150, 
Agnipurana 240, Manasollasa pp 94-116, Rajanltiprakasa pp, 
324-413. Only a few remarks are all that considerations of space 
allow. Manu ( VIT 162-168 ) states that each of’ the gunas is of 
two sorts. Earn. IX. 2-18 and Agni 240 enumerate sixteen 
kinds of sandhis and Earn defines. them. His treatment is based 
on Kaut, VH 3 Eaut ( VXt. 3 ) says that when a weak king is 
attacked by a powerful king who is the leader in a circle of 
States, the former should at once submit and sue for peace on 
condition of offering his .army, treasury, himself and his 
territory. Then he says that sandhis made on condition of 


offering the army are of three kinds viz atmamina ( lit offering 
himself as the prey, which involves the condition that the king 
himself with a fixed number of troops or with Urn flower of his 
army would present himself when called ), atmaraksana ( saving 
himself, where the condition is that the commander-in-chief or 
the crown prince would present himself with an army ), adrsta- 
pui.usa ( lit in which no person is definitely prescribed, where 
the agieement is that some one on the king’s behalf or the 
king himself should march with the army to some place ns 
required by the invader ) These sandhis are called dandopanata 
( lit in which submission is made with the army ) Sandhis 
made on condition of offering the treasury ( koiopanala ) are 
parilcraya ( lit. price, where by offering the treasury the other 
elements of lajija are kept free), upagraha (where as muc 
money is offered as can be carried on a man’s shoulder ), kapu a 
( lit broken half of a pot, where an immense amount of money 
has to be paid) Sandhis called desopanata ( submission with 
offer of territory ) are adista { where a part of the realm-is ce e 
and the rest saved from the invader ), ucchtnna ( wher ® 311 
realm except the capital which has been deprive a . ,, 
wealth is offered ), apahaya where by offering the produce oi 
land the kingdom is freed, panbhusana where tlm agreeme „ 

pay more than the produce of the land Earn a 0 

varieties and remarks (IX 21-22) that upahaia j 

present ) is the only mndJn ( of which all 
in his opinion, that only the madra sandhi (allmnco of fr ^ J 
without the offer of land, money or anything else) (JLll 
come under npahara^ Earn 1X20 and Manasollasa 
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pp. 94-95 ) speak of four sandhis, vrntra, paraspttropuhura ( agree- 
ment to help each otheT ), sambandhaja ( by offer of a princess in 
marriage ) and upahara. An interesting example of a sandhi is 
furnished by the Lekhapancasika which gives a form of treaty 
dated Monday, Full Moon of VaiSaktia in sunnat 1288 (1232 A. D.) 
between Yadava king Singhana of Devagiri who iB styled 
maharajadkiraja and Lavanyaprasada (Lavanaprasada) a Vaghela 
king who is styled i anala and mnhdmandalesivia, whereby 
the high contracting parties agreed not to invade each other’s 
possessions, to combine and oppose anyone else who invaded one 
of them. Vide Bom. G. Vol I part 1 p. 200 based on Bhandar- 
kar’s Report on the search for Mss. 1882-83 pp 38-40. Kam 
IX. 23-26 and Agnipurana 240. 10-13 mention twenty kinds of 
persons with whom sandhi should not be made, Kfim. ( XX, 27-41 ) 
states the reasons why it should be so and in IX, 42-52 seven 
persons are enumerated with whom he recommends sandhi and 
gives reasons. A king should make sandhi even with one equal 
in strength { not only with one who is more powerful ), since 
victory in battle is doubtful ( Kara. IX. 59 ) m Kant uses a 
striking simile when he says that if one king comes in conflict 
with an equal they both will be destroyed in the same way as 
two unbaked earthen pots striking against one another. If a 
more powerful king rejects the proposal of a weaker king for 
sandhi, the latter should take up the attitude of offering his army 
or follow the course prescribed in book XU ( a balimsnm ) In VH. 
12 when dealing with agreements between kings, about under- 
takings to build forts or irrigational works oi forests &c, Kant 
makes very interesting remarks about land routes being superior 
to water routes and about the route to the Deccan and the 
south being more profitable than the one leading to the Hima- 
layas.® 1 Earn X. 15 ( = Agni 240. 19 ) says that icarn ( hostile 
attitude ) is of five kinds viz that of step-brothers, that due to 
land (seizure of or encroachment on lands or houses), due to 
woman ( carrying away one’s wife ox loving the same woman ) 
due to words ( cutting speech ) and due to wrongs. Kam. X. 2-5 
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( = Agni. 240. 20-24) enlarges upon the 16 ways in which 
mgralia ( hostility ) springs, suoh as seizing the kingdom, wife, 
districts, vehicles (horses, elephants) and wealth of another, 
pride, harassment of subjects &o. When a king feels that his 
own army is well-nourished and pleased, that his subjects are 
prosperous and contented and that the army and subjects of 
another are the opposite of this, then he may adopt a hostile 
attitude and when he feels sure that he will secure one of the 
three fruits of hostility ( viz. land, ally and wealth— Kara. X 
26-28 ), Kaut. Y1L 15 deals with the attitude and conduct of a 
conquered king who has offered to the conqueror his army 
( dandouanata-vrtla ), while VLL 16 speaks of the conduot of the 


daniopmuiyl ( an aspiring king who wants to make by means of 
his army another king submit to him ) Yana means marching 
for invasion on the part of a vijigisu whose army and prowess are 
of the highest and whose subjects are contented on account of 
his good qualities ( KSm. XL 1 ) The Matsya 240 2 and the 
Agnipurana { 228. 1-2 ) add that when the enemy in the rear is 
overwhelmed by an akranda, then the vijigisu should start on an 
invasion or when the enemy is plunged in calamities But 
before actually invading the enemy who is yatavya ( chosen for 
attack ) an ambassador ( duta ) should be sent ( Earn. XI L 1) to 
see whether fhe enemy will submit without fighting ^iat ib, 
there was to he no war without negotiations and an ultimatum 
In the Mahabharata ( Udyoga 83 5-7) it is said that ™ 
started as an envoy from the Pandavas to the Kauravas at the end 
of sarad (autumn) on the Kevatl naksatra in the month of 
KSrtika (verse 7, Kaumude mast reoalyam sa radante hmagaw) 
fa the Poranas and the medieval digests elaborate rules arelai 
down about the religious and propitiatory ceremonies i 
starting on an invasion. The Visnudhaxmottaia H 176 an 
Agnipurana 236. 1-18 require that for seven 
on an invasion the king is to engage in the wors ^, dians 
offerings to var ious gods, first to Ganapata, tb en to all the 

images in the temples of his capital The &nd ^ 

good and bad dreams he sees on those daysmhis I P 

accordingly Tide M.tsya JO. 

portending good and evjl Do. (TJM) 

from dreams is very ancient The Oh S3 - engaged in the 
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crowned with reward. Similarly the Ait. 3 ® nL 2. 4 men- 

tions the signs of approaching death, one of which is to see m 
a dream a dark person with black teeth. Both these passages 
are quoted by Sankara in his bhasya on Vedantasutra U. 1. 14. 
TheVisnudharmottara II. 133-144 (based on Garga), II 164, 
Matsya 228-241, Agni 230-332 are concerned with tne portents 
and omens in the heavens, in the sky and on the earth and rites 
( sands ) meant to avert the evil prognostications from them. 
The Manasollasa II 13 pp. 97-112 and Eajanitiprakasa pp 331- 
351 also deal with these and other astrological matters, which 
are passed over here, though some of them are very interesting 
e. g. Yisnudharmottara II 135. 1 refers to the weeping and 
dancing of images. On the 6th day from the time thorites 
begin which is the day previous to the starting of the invasion 
the king undergoes a ceremonial bath for victory called jaiju- 
bhseki. This is described at great length in the Eajanitiprakasa 
pp. 351-395 quoting extensive passages from the Lingapurana. 
The ceremony of J'agasnana resembles the coronation ceremony 
in many respects. The Matsyapurana 243 15-16 and the 
Yisnudharmottara IL 161. 18-11 contain the same long list 
(with very slight variations) of articles, parsons and animals tho 
sight of which is auspicious when the king starts on an invasion 
and Matsya (243. 2-14) contains another long list of inauspicious 
sights. A few of the auspicious ones are white flowers, jars 
full of water, cows, horses, elephants, fire in flames, a courtesan, 
durva grass, gold, silver, copper, all gems, sword, umbrella, 
banner, corpse not accompanied by crying persons, fruits, the 
suashhi sign. Among the inauspicious things and sights axe 
dark grains, cotton, dried cowdung, fuel, jaggery, tonsured or 
naked man or man with dishevelled hair or wearing reddish 
robes, a lunatic, a candala, a pregnant woman, broken pot, chaff, 
ashes, bone3. The Manasollasa II 13 verses 811-823 (pp. 1 02— 
103), Nltimayukha pp 58-59 also give long lists of inauspicious 
and auspicious sights or events. Matsya 243. 27 and Visnu- 
dharmottara IL 163. 32 are both careful to add that all evil 
signs are counterbalanced by the confident (or joyous) frame 
of the mind, which is the highest sign of victory. 305 Gaut. 
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( XI. 15-17 ) prescribes that the king should heed the advice of 
astrologers and of those who are adepts in averting the effects 
of portents and perform the rites indicated by them such as 
grahasSnti, rites on auspicious days and of suastymjam, rites of 
black magic against nis enemy &c. Eaut. IX. 7 ( at the end ) 
says that the removal of divine calamities is brought about 
by the worship of deities and by honour to brahmanaB and by 
performing rites prescribed in the Atharvaveda. Manu VIL 82 
and Y&j. I. 315 state that gifts made to learned brShmapaB are 
an inexhaustible treasure for the king The Rajadharmaksnda 
(p 109) quotes the Brahmapurana requiring the king to perform 
two Laksahomas every year and also a Kotihoma. The Baja- 
dharmakanda ( p 113 ) and RSjanltiprakasa ( p 144 ) quote 
Udyogaparva 33. 93-95 which set out eight indications of a 
man’s approaching fall, viz hating brahmanas, opposing 
brahman as, depriving them of their wealth, desire to kill or 
barm them, taking pleasure in calumniating them, not liking 
their praise, not remembering them in religious acts and get- 
ting angry when they make requests 


It may be useful and interesting to see how in very ancient 
times the king was made ready for battle The Aev. Gr, S. 
( TIT 12) says: when a battle is impending (the purohita) should 
make the king put on his armour ( in the following way ). The 
purohita should stand to the west of the chariot (of the king) 
muttering the hymn (Bg X 173) ‘I have brought thee &c.\ 
He should hand over to the king his armour with Bg VI 75. 1 


* when the man with armour advances it is like the appearanoe 
of the cloud &c ’. He hands over the bow with the next verse 
(gg. vi 75. 2 ‘dhanvana g5 ). The purohita should make the 
king recite the next verse ( BB- VI 75. 3 ) and should himself 
mutter the 4th verse ( Rg VI 75. 4 ) He should hand over the 
quiver to the king with the 5th verse (Bg. VI 75.5) when 
the chariot turns in the direction intended the purohita should 
mutter the sixth verse (Bg. VI 75 6) He should recite over 
the horses the 7th (Bg. VL 75. 7 ) He makes the king recite 
the 8th (Bg- VI 75. 8 ) when the latter looks at the arrows and 
makes the king recite Bg- VI 75. 14 (‘to envelopes i hkarm 
&c.) when the latter fastens to his arm the leather (that pn> 
tects his arm against the bow-string ) When the 
taken forward in the chariot by the charioteer tbe purolute 
ascends the chariot near the king and makes him recite to* 
Abblvart. (Bs. 

VUL 101. 3-4)- 111011 tb® P”®" 1 looks at th *“* 
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the Apratiratha hymn (Rg. X 103 ‘a&ufc sisSno’), the Sasa 
hymn (Rg. X 152 ‘saea ittha’) and the Sauparna hymn 
‘pradharayantu madhuno ghrtasya’. 377 Then the king should 
traverse in order all directions in his chariot. He should 
stand in that direction in which the Sun (by day) or 
Venus (by night) shines and give fight from that direction 
The king should pass his hand over the drum with the three 
verses (Rg. VL 47. 29-31 ‘ fill with breath (or roar) the heaven 
and the earth’). The king should discharge arrows with Rg. VL 
75. 16 and the purohita should mutter Rg. VI 75. 17 (‘where 
the arrows fall together &o.) when soldiers aTe fighting, or the 
purohita may direct or teach (the king to recite from the above 
such verses aB are appropriate to his actions ). 3(18 In the Haraa- 
carita (7th Ucchvasa first paragraph) Bana favours us with a 
realistic and graphic description of the preparations made when 
Harsa marched out from his palace on his thgvijaya. The astro- 
logers found out an auspicious day and lagna (sign of zodiac 


307 Uhls hymn is found in no samhtti Sayana in bis comment on 
Ait Br. 29. 9 (where the sauparna hymn is mentioned ) gives an alternative 
explanation saying that the sauparna hymn referred to is the one declared 
ia the grhyasutra w ‘ pra dbara yanta Ac i e he does not read 
‘ pradharayantu ' as in the printed Asv Gr . on Ait Br 37. 7 ( where the 
Abhivarta, Sasa, Apratiratha and Sauparna hymns are mentioned) the 
comment of Sayana as printed reads * pradharayantu '. 
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V verse 79) Oldenberg’s translation (in S B, E vol 29 p. 234) ‘he should 
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wrong, as will be seen from the above quotations Hopkins m J. A O. S 
XUI p. 193n simply foUows Oldenbeig’s translation bolding Sditva and 
Ausanasa to be vyubas. J 
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rising on the eastern horizon) indicative of his conquest of all 
the four quarters, Harsa was bathed in water poured from silver 
and golden jars, performed worship of Siva, offered oblations 
into fire that sent up flames turning from left to right, made 
gifts of jars full of sesame grains and of cows whose hoofs and 
horns were tipped with gold, sat on a throne on which tiger-skm 
was spread &c 


When starting on an invasion the king was required to 
perform a rite called mraiaricimdhi which consisted in waving 
lights before horses, elephants, banners, armies &c. 309 In IL 30 
Kautilya 310 prescribes that on the 9 th day of As vine lights 
should be waved before horses and at the beginning and close 
of invasions and in times of diseases In II 32 Kautilya speaks 
of the waving of lights before elephants thrice in the catunnasya 
(from about July to October) and at the time when two seasons 
meet Kalidasa in the Raghuvamsa 4-25 refers to the per- 
formance of this ceremony when Raghu started on his digvijaya 
and states ( in 17-13 ) that durva grass, barley sprouts and the 
bark of the palate tree were required in the Nlrajanavidhi. 
TTsm IV. 66 speaks of waving lights before horses and elephants 
( nlrajita^-hayadvipah ). The Brhatsamhita, chap. 44 (verses 
16-28 ) deals with the ceremony of waving lamps before horses, 
elephants and men. This ceremony had to be performed every 
year in the month of Asvina from the first to the 9th day of t e 
bright half or on the8th, 12th, or 15th of the bright half of Kartika 
( acc. to the Brhatsamhita 44-2 ) by those who owned horses and 
also elephants It is also described in the Saunaklya I 8, J 
purana 268, Visnudharmottara II 159 ( quoted at length ^ 
Rajantti-prakasa pp 434-438 ), KahkapurSna 88 * ’ hl{ - 

vasindhu IL p 169, Yuktikalpataru p 178. The Brbat 
Sts it as follows.— In the north-east of toe «£* * 
ornamental arch of some holy tree was to be erected 
wide and 16 h igh Round the necks of horses threads sme ^ 

309. 
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with saffron paste and marking nut, with rice grains and white 
mustard and kustha. plants tied on them were to be sus- 
pended, For seven days mantras addressed to the Sun, Vanina, 
Visve-Devas, Frajapati, Indra and Visnu were to be recited over 
the horses, during those days the horses were not to be harshly 
addressed nor struck with a whip and auspicious words were to 
be addressed to them, conches were to be blown, drums beaten 
and singing indulged in before them. On the 8th day, to the 
south of the arch a shed with its face to the north and covered 
with kusa grass and barks was to be erected and in front of it 


on a vedi fire was to be lighted and various materials and plants 
such as sandal-wood were to be collected and thrown into jars 
full of water, various foods were to be offered as bcdi, fuel 
sticks of Ichadira and other holy trees were to be brought. The 
king seated on a tiger-skin and facing the east should sit Dear 
the fire together with an astrologer and horse doctor and should 


follow at the direction of the purohita the procedure laid down 
for Grahayajna ( sacrifice to planets ) and the raising of Indra’s 
banner. A horse and an elephant possessing the most auspici- 
ous signs should be bathed and honoured with new white cloth, 
sandal-wood paste, garlands and incense and should be brought 
to the foot of the arch near the shed with sweet words to the 
accompaniment of music and conch-blowing. The movements of 
the horse and elephant should be watched and prognostications 
made therefrom about victory &c. A ball of food over which 
mantras have been recited should be offered to the horse and if 
the latter smells it or eats it that is a sign of coming victory 
dipping an wduMara twig in the jars filled with water and 
Plants the purohita should touch therewith the horse the 
elephant, the king and his soldiers to the accompaniment of 
mantras. Then making an effigy of the enemy the purohita 

- ,^ ld l pIsr f e Wlth a Btiar P and pointed stave in the region 
of the heart with incantations from the Atharvaveda and break 
Xhe purohita should pronounce over the bridle vedic 
mantras and insert it in the mouth of the horse, which the king 
Md ride and proceed in the north-east together with his army 
with drums beaten, conches blown and banners displayed This 

aSSaid by VarJ M>ira (Brhai, 
sarahita442) and the Agmpurana 26 8 and 31 and must have 
been m vogue centuries before Kautilya flourished. 


to dut ^° f 1316 con Tieror, after vanquishing his opponent 
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aspect the customs and usages of the territory conquered has 
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already been set forth above (p. 71) Conquests resulted in either 
loss of territory or more generally in the offering of tribute 
of various kinds to the conqueror viz. wealth ( gold and silver ) 
horses, elephants, pearls and gems, fine cloth &c Particularly 
horses from Kamboja, Balhika, Gandhara and other countries in 
the north and west were highly prized Vide Sabha 51. 10, 53 5, 
Udyoga 86. 6, Drona 156. 47, Sauptika 13. 2 ; and Sabha 27 27! 
28 6 for horses as tribute. In Sabha 30, 28-30 all the above 
kinds of tribute are said to have been levied from the Mleccha 
kings by Bhlma 312 


Kautilya devotes one book ( Vi 1 1 ) to the discussion of 
ujasana. Vyasana 313 means ‘ what deprives a man of great good’ 
( from the root * as ' to throw with ‘ vi ’ ) According to Kaut 
vyasana may be either the absence of qualities ( Buch as noble 
birth ) or the opposite of such qualities, faults ( such as hot 
temper ), excessive attachment ( to women &c ), harassment (by 
invasion or calamities like famines ) So vyaBanas may broadly 
be divided into two classes viz calamities and faults due to 
fcama ( passion ) and foodha (hot temper) The view of many 
ucaujas is that of the vyasanas of the king, ministers, the people 
of the realm, fort, treasury, army and ally, the vyasanas of each 
preceding one are more serious than those of each succeeding one 
Prom the discussion in VJH 1 it appears that Kautilya in this 
case agrees with the scary as Differing from BhSxdvaja 

Kaut holds that the calamities befalling a king or his vices 
are more serious in their consequences than those of the 
ministers, since it is the king who appoints the ministers, the 
purohita, other servants and superintendents of departments and 
he can employ others in their places and since the rise or fall of 
the people depends upon him Disagreeing with Visalaksa 
Kautilya holds that the vyasanas of ministers have more serious 
consequences than those of the people, as all (national) under- 
takings proceed from the ministers, as the security of person 
and property from internal and external enemies, adoption o 
remedies to resist calamities, recruiting of army, collection o 
taxes are all in their hands. Differing from the school 
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Paiasara, Kautilya is of opinion that the vyasana of the people 
has graver consequences than that of the fort (or capital), for 
forts, treasury and army, all irrigation and agricultural work, 
stability, bravery and abundance ( of things ) spring from the 
people. Against Pisuna, Kautilya states that the calamities 
befalling the fort (or capital) give rise to graver consequences 
than those of the army for the reason that it is in the fort that 
the treasury and army are kept safe, Kaut. (VUL 2) holds 
that internal troubles are more serious than external ones and 
troubles due to ministers are the most serious of all internal 
troubles. Kaut. prefers an ignorant ruler ( who has not studied 
sUstras ) to a king who is bent on swerving from the dictates of 
sastras which he knows; he prefers a king suffering from illness 


to a new king ( a conqueror ), a weak but a high-born king to a 
strong but low-born one. In Vm 3 he enumerates the several 
faults and vices which have already been Btated above ( p. 54 ). 
After remarking that ignorance and lack of training are the causes 
of vices or faults, Kaut discourses on the relative seriousness 


of the several faults or vices and holds that gambling is worse 
than hunting, that sexual passion is worse than gambling, that 
drinking is worse than sexual vice and that gambling is the 
special cause of dissension among sanghas (corporate assemblies) 
and among families of nobles that have the characteristics of 
sanghas. In VUL 4 he states that among divine visitations like 
fire, flood, epidemics and famine, floods are more devastating than 
fire, diseases and epidemics are less destructive than famine 
that the loss of outstanding 314 men is more serious than that of 
common men even in large numbers, since there can hardly be one 
eminent man among a thousand ordinary or inferior men He 
holds that the trouble caused by the Crown Prince is a lesser evil 
than that caused by a favourite queen In VHL 5 Kautilya holds 

a discussion on the troubles arising from the army and allies 
He first enumerates thirty-three matters that may cause trouble 
with the army, such as not giving due respect to it, or showing 
contempt to it, not dispensing the pay at the proper time, not 
preventing diseases from attacking it, having soldiers who are 
very fond of then wives He then takes pairs of troubles out of 
ese and states which is the lesser evil of the two. Then he 
ate with causes that lead to the loss or defection of allies 

viiiT 5 ^ 
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in the Rajadharmakanda, the Raj'anltiprakasa and other 
works the king is advised to celebrate several rites and festivals, 
which may be briefly referred to here They were meant as 
propitiatory rites to avert national calamities and also to keep 
the populace in good humour and to afford enjoyment to people 
The Rajadharmakanda ( pp 115-117 ) and the Rajanitiprakasa 
( pp 416-419 ) quote about 35 verses from the Brahmapurana 
to the effect that the king is to celebrate in one or more of the 
six months from Vaisakha festivals ( devayatra ) in honour of 
various deities such as Brahma, the gods, the Ganges, Vinayaka, 
Magas, Skanda, the Adityas, Indra and Rudra, the M6trs(Durga 
and others ), the Barth, Visvakarman, Visnu, Kamadeva, Siva, 
the Moon respectively on the tithis from the 1st to the 15th 
The same two works quote a passage of 18 verses from the 
SkandapurSna about the festival of moonlight and also the rite 
of raising the banner of Indra and the latter quotes (pp 425-433) 
a long passage from the Visnudharmottarapurana also Vide H 
of Dh. vol. II pp 825-26 for description of the festival of Indra’s 
banner They describe the worship of Devi on the 8th and 9th 
days of Asvina (from the Devipurana) when animals were 
sacrificed, the gifts of cows on the Amavasya of Kartika,the rite 
called Vasordhara ( stream of wealth ) The details of all these 
are passed over here for want of space 



CHAPTER X 

PURPOSE OE THE STUDY OF RAJADHARMA 

and the ends of the state 

In the preceding pages an attempt has been made to present 
a picture of the theory and practice of Government and state- 
craft as delineated by ancient and medieval Indian writers on 
dharmasiastra and arthasastra One feature that would strike 
any reader is the religious colouring with which all theories and 
ideals are suffused. Another is that the ideal set before rulers 
and their officers is a highly moral one. Several faults have 
been found in the theory and practice inculcated by the writers. 
Except for some centuries before and after the Christian era, 
monarchy has been the only form of government known in India 
and monarchy alone is generally envisaged by Indian writers. 
The result has been that the king came in practice to he almost 
synonymous with government and the State, though a very 
lofty sense of his duties and responsibilities was impressed on 
the king. Another defect lies in the almost total absence of 
discussion on the form and working of oligarchical or republican 
States Besides, once the main outlines of the theory of the State 
were established by the first writers on polity, for about two 
thousand years succeeding generations of authors were content 
to follow in the old grooves and hardly ever made any fresh 
approach to the problems of government or started any rival 
conceptions or theories Ancient authors were content to induce 
the kings and the people to support as far as possible the status quo. 
They thus provided for a more or less static society and did not 
encourage any dynamic thoughts or movements There was no 
strong or assertive middle class nor was there any organized 
Church. Though the brahmanas were a sacred class, they were 
not organized as a body and had to depend only on exhortations 
and texts to exert influence on the monarchs It may no doubt 
be pointed out that similar conditions prevailed almost all the 
world over. Small States, constant wars and invasions were the 
commonest phenomena in Europe till the 15th or 16th century 
and no reproach should he levelled at the Indian writers 
alone It cannot, however, he gainsaid that even after experi- 
encing the constant plundering expeditions and religious 
persecutions of Scythian, Hun an'd Moslem invaders from the 
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WArr; 0 „ the A lfc ? f nd tbe folIowin S centuries the able thinkers 
hnZ n B a ° d . s ^ t0smen of ^dia did not enlarge their limited 
united Wo D ,t^ d mBanS t0 ConBolidate and weld together into a 

over lidJr ^ DU ?f r ,° US SmaU Stat6S tbat were sca ^red all 
befnr 1 fii f J hsr °°. Uld haTe pufc forward a common idea and ideal 
before all the provinces and peoples of India viz. meeting the 

>f . pIund ® r i ng and fan atical invaders, which, if pro- 
perly handled, would have acted as a unifying force. It was to 
some extent only in Vijayanagara and MaharSstra that in 
medieval times means were adopted to weaken the power of the 
invader, to present a solid front and establish powerful Hindu 
kingdoms. The old writers spun the same old webs of theories 
that had been there for centuries, they did not formulate new 
theories nor did they take steps to infuse into the common 
people a sense of solidarity and unity as Indians and did not 
inculcate deep and abiding sentiments of patriotism similar to 
those we find in Western countries for the last two or three 
hundred years. In spite of such drawbacks it will have to be 
conceded that ancient Indian writers made substantial and 
independent contributions to the theory and practice of 
Government and that their handiwork can stand comparison 
with the ancient and medieval thought of most countries of 
the world. 


It may be asked : What in these days is the use of the 
study of the theory and practice of Government in ancient India? 
It may he argued that the world is now hoping, as promised by 
the great leaders of the United Nations, 'to enjoy several free- 
doms, that great expectations are created in the minds of 
millions of down-trodden peoples, and that all peoples including 
Indians will be faced in the near future with democracy and 
great problems of reconstruction and that knowledge of the past 
cannot throw much light on the pressing needs of the present 
or the serious questions that will confront all in the latter half cf 
the 20th century It may be conceded that the situation in which 
we find ourselves now and in which we shall be placed in the 
near future is unique and much light cannot be thrown by a 
study of the past on the solution of the problems that will have 
to be tackled by us But that study has certain useful purposes 
to serve. Millions of people in India as Veil as in tbe world 
are hardly better than hewers of wood and drawers of water in 
their own countries. They intensely desire to be masters in their 
own countries and of their own destinies. The iron has entere 
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top in fceir souls that for countries as well as ^"Muals 
freedom of action spells happiness dependence on the will 
of others is misery (as Manu laconically puts m IV. 160 }, 
that men who have no independence are hardly human beings 
(as the Markandeya 125-39 says )** The study of the past will 
give us hope and convey the assurance that we have m the past 
conducted governments and administrations of vast empires, 
that we evolved theories and practices which were not inferior 
to those of some of the most advanced nations of the world, 
that, allowed opportunities and scope, we may rise equal 
to what the circumstances may demand of us. On the other 
hand, such a study will stimulate thought, focus our attention 
on our mistakes and short-comings, make us be. careful to 
avoid pitfalls and give us indications of the directions in 
which we must make a new orientation in our ideals and 
practices. 


At the end of this section on Rajadharma, a question may 
be asked: what were the ends or purposes that the State in 
ancient India placed before itself or the dhannasastra and 
arthasastra writers said the State should place before itself 7 
The end of the State has been differently stated by different 
philosophers and theorists of the West from ancient times to 
the present day. To take only a few examples To Plato and 
Aristotle 2 ' 6 the end of the State was good life for the citizens. 
But it is not very easy to say what is meant by the good life. 
Bluntschli in ‘ Theory of the State * ( Oxford, 1885 ) Book V 
Chap. IV p. 300 formulates the proper and direct end of the 
State to be ‘the development of the national capacities, the 
perfection of the national life and finally its completion’, 
provided, of conrse, that the process of moral and political 
development shall not be opposed to the destiny of humanity. 
This definition is not easy to grasp. There is no agreement as 
to what is the destiny of humanity and the concepts of nation 
and national life are hardly older than a few centuries even 
in Europe. For ‘ nation’ one may substitute the word ‘ country ’ 


315. vwst j-.er w5hvw»i gets: 1 VsfltWnnJuffn Karo n 

ug. iv. 160 ; na t vi mt ntw*isr r t w?H3 vtarfh vrarv srig- 

125.29. 

316. Aristotle in ■ Politics ’ says ‘ A state exists for the sake of a good 
hfe and not for the sake ol life only .. Political society exists for the sake of 
noble actions and not of mere companionship’ (Book III Chap. 9). 
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or ‘ kingdom Then it may be of some application to India It 
is impossible to define the end of the State in a single word or 
in a few words. This question about the end of the State has 
been partly answered already when speaking of the ideals of 
kingship. At the Tisk of some repetition a reply to the above 
question may be given in the following words The authors 
on Dharmasastra had a very low estimate of human nature, 
they believed that ordinarily men were depraved, that it v.as 
difficult to find a man pure by nature and that men were kept 
in the straight path by the fear of punishment ( Manu VII 22 = 
Santi 2,6 “ 15. 34) Yaj 1 361 requires the king to punish and 
bring to the proper path castes and guilds when they swerve 
from their dharma, Kam. ( IL 40 and 42-43 ) says the same 
thing and adds that in the absence of danda the world will 
revert to the state of matsya-nyaya ( the strong devouring the 
weak ). Sukra L 23 says the same thing The ancient writers 
did not rely on the natural moral impulses of man and on lus 
will to do the right thing. The same ideas are expressed by 
some Western writers on law and politics 4 A herd of wolves 
is quieter and more at one than so many men, unless they all 
had one reason in them or have one power over them’ says 
Jeremy Taylor Salmond ( Jurisprudence p 65 ) states ‘man is 
by nature a fighting animal and force is the ultima ratio not of 
kings alone hut of all mankind ’ We must distinguish between 
immediate or proximate ends and the ultimate end The 
ultimate end or goal of most of our philosophy was mofesa 
(release or liberation from the ever-recurring cycle of births 
and deaths and from the miseries and suffering of life ) 1 

same was the ultimate goal of rajadharma But the prosima e 
goal of the State in India was to create such conditions an 

3i6a wreff re re -rertfrat mw* 
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environments as would enable all men to live in peace and 
happiness, to pursue their avocations, to follow their own 
customs and usages and their ‘ svadharma ’, to enjoy without 
interference the fruits of their labour and the property acquired 
by them. The king was the divinely provided instrument to 
create the conditions of peace, order and happiness. If the 
king impartially exercises the power of dan$a over all, whether 
his own son or enemy, in proportion to their guilt, he secures 
this world and the next for himself and the people ; the king’s 
scrupulous performance of his own duties leads him and his 
people to heaven The task of the State (or the king who represent- 
ed the State ) was to repress by the threat and use of force any 
violation of the rights of personal freedom and property, 
to enforce the practice of people’s own traditional customs 
and usages and to take serious care of virtues and dharma. 
These were the sentiments of Kautilya himself (Ml. I. 316 
At the very threshold of his work he remarks ‘ therefore the 
king should not allow people to swerve from or fail in their 
duties (dharma); for whoever holds fast by his dharma, 
observes the rules laid down for dryas and those of castes and 
asramas ( the stages of life ) will he happy in this world and 
the next. The members of society consisting of four castes and 
having four asramas when guarded by the king with danda 
will abide by their respective paths, being devoted adherents of 
their respective duties and avocations ’. 

Both Earn. 1 13 and Sukra L 67 state 3,7 that a king 
following the path of righteousness confers upon himself and 
his subjects the group of three viz. the three purusanhas of 
dharma, artha and kama ; if he acts otherwise he certainly ruins 
(himself and the people) The same doctrine is inculcated by 
other works, such as Santi 85. 0, Markandeya 27. 29-30. ! ' 8 

316b. vjsts itniln uwt vffcr i ... tirsf tri 

sr uni n wr ^ vunfW ’jff: n tshaw in x ; auuRsrat 
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Therefore what the king was to do was to see that the dharmai 
of vama and asrama were observed by the people and if the; 
swerved from them to bring them back by punishments 
Sukra IV 4 39 says that each caste was to observe the rules o 
the caste handed down from generation to generation and that i 
its members behaved otherwise they were liable to be punished b: 
the king The principal works emphasize that each individua 
in the State should fulfil his own duties (svadharma) as belong- 
ing to a particular class (varna) or a particular stage of lif< 
(asrama) or his own duties due to the position he occupies anc 
those known as saraanya dharma such as afumsa, truthfulness 
&c ( for which see H of Dh vol 31 pp 10-11 ) and that the 
purpose of the State was to enable him to do so and to prevent 
others from interfering with him All this laid undue 
emphasis on the preservation of the status quo, on current 
beliefs and practices as the ideal The writers do not emphasize 
that each individual must actively pursue the good of the 
society as a whole As the final goal was moksa, undue emphasis 
was laid on other-worldiness, on individual attainment and on 
detachment and running away from ordinary worldly affairs 
The goal of the State was deemed to be to enable men to attain 
the four purusatUias, particularly the first three (as the last viz 
moksa depended only upon individual philosophical insight and 
mystical experience and was attainable only by a microscopic 
number) Even the Barhaspatya-sutra 8 '* ( IL 43) says that the fruit 
of polity was the attainment of dharma, artba and kama Soma- 
deva begins his Nltivakyamrta in a characteristic way when he 
performs obeisance to rajya (the State) that yields the three 
fruits of dharma, artha and kama 320 Kam. 881 IV. 7? winds up 
his discussion of the seven elements of rajya with the declara- 
tion that the entire State depends for its highest stability on 
wealth and the army and that the State when handled by a 
sagacious minister results in securing the three goals Kautilya 322 
( in L 7 ) first advises people not to eschew pleasures altogether, 

319 . jfra. uwmsiTrwTvrm i u*f«n«fenS vfRvri •nlxMcvn^n 43 " H 
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but to enjoy pleasures in such a way as not to conflict with the 
requirements of dharma and artha, and adds that a man may 
enjoy in an equal degree the three goals of life that are dependent 
on each other, since any one of the three if pursued to excess 
harms not only the other two but also itself. The Dharma- 
fiastra authors held that Dharma was the supreme power in the 
State and was above the king, who was only the instrument to 
realize the goal of dharma. To these authors the State was not 
an end in itself but only a means to an end. Eautilya, true to 
his position as a writer on arthasastra, finally states his opinion 
that artha is the chief among the three goals, as the other two 
depend upon wealth for their realization. With this statement 
of Eautilya, one of the most renowned figures of Indian anti- 
quity, this section on rajadharma may be appropriately brought 
to a close. 



VYAVAHARA 

(law and ADMINISTRATION OF JUSTICE) 

CHAPTER XI , 

That to administer justice impartially and to punish the 
guilty were among the prime functions of the sovereign has been 
stated above (p. 57) The king was deemed to be the fountain (ie 
the distributor ) of justice Kautilya 323 (1 19) prescribes that the 
king was to look into the disputes of citizens and country people 
in the 2nd part of the day (divided into eight parts). Manu 
( VIH 1-3 ) states that the king desirous of looking into the 
disputes of people should enter the ' sablia (the hall of justice) 
accompanied by brahmanas, ministers and Bhould there decide 
every day the causes of litigants. Sukra IV. 5*45 is the same 
as Manu VHX 1, Vas 16 2, Sankha-Likhita, Yap I. 327 and IL 1, 
VisnuDh. S. JIL 72, Nar. (I 2), Sukra IV. 5-5, Manasollasa II. 
20, verse 1243 state that the administration of justice was the 
personal concern of the king. The Mit on Yaj. IL 1 says that 
protecting the subjects is the highest duty of a king and that that 
duty cannot be discharged without eradicating and punishing 
the wicked, which latter requires that the king should administer 
justice ( vyavaharadarsana ). Medhatithi on Manu VJJi. 1 also 
says that protection consists in the removal of troubles, secular 
and spiritual ( adrsta ). Manu ViU. 12 and 14 ( — NSr HL 8-9 
p, 42) personifies the administration of justice as Pharma 
incarnate by representing that when justice is administered the 
dart of adharma or falsehood by which dharma is pierced is 
taken out from the body of Dharma. Yaj. ( 1 359-360 ) declares 
that the impartial administration of justice yields the same 
rewards as solemn vedic sacrifices do. In this way administra- 
tion of justice was held to be a very sacred duty. Manu V H. 
128 ( « Vrddha-Harlta VH 194) declares that a king wio 
punishes those that do not deserve to be punished and who do.>s 
not punish those that deserve punishment incurs great obloquy 
and goes to hell. Vas. ( 19-40-43 ) prescribes one day’s fast for 
the king and three ‘days’ fast for the purohita when the King 
lets off those that deserve punishment and three days fast ° 
the king and the krcchrn penance for the purohita when the King 
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punishes the innocent. The Mahabterata 3 * (Anusasana 6-38 
and chap. 70; andRamayana say that if a king intent on pleasures 
does not show himself to litigants who approach him for deci- 
sion, he would suffer like king Nrga. The Sukrarfti^ra(lV 5-8) 
also says the same thing. In the Uamayana (VH. 53-54 ) king 
Nrga is said to have been cursed to become a chameleon for a 
long period by two brahmanas who had a dispute about the 
ownership of a cow and could not see the king for many days. 
Megasthenes (Frag. XXVH pp. 70-71 ) says * the king remains 
the whole day in court without allowing the business to be 
interrupted.’ Kaut 325 (119) gives the advice that, when in 
court, the king should not cause petitioners or litigants to wait 
long at the door, for when a king makes himself inaccessible, 
those who are near him create confusion about what should or 
should not be done, whereby the king engenders disaffection 
among frig subjects and makes himself a prey to his foes. The 
king’s court 326 of justice was called dharinasthana (Sankha- 
Likhita), dharmasana (ITarada I. 34, Manu VIII. 23, Sukra 
IV. 5*46) or dharjnadhikarana ( Katyayana and Sukra TV. 5-44)* 
1 The place where the decision of the truth of the plaint ( lit. 
the cause or root of dispute ) is carried on by a consideration of 
the rules of the sacred law is called the dharmadlukarava ( the 
Hall of Justice )’ — says Katyayana Kalidasa ( Sakuntala V) and 
Bhavabhuti ( Uttararanacarita 1 ) employ the word dharmasana* 

The authors of smxtis believed that there was a golden age 
or era of perfect virtue in the dim past, when men were bent 
only on right conduct, that later ages saw the advent of sinful 
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promptings, that, therefore regulation of life by the learned and 
the king came into vogue ( compare Gaut V Trr i ), Manu I. 
81-82 ( = Santiparva 231. 23-24) stale that in the Krta age 
dharma prevailed in its perfection, there was no advent of 
adharma among men then and that in each of the three succeed- 
ing yugas dharma declined progressively by the introduction of 
theft, falsehood and deceit. The Santiparva ( 59. 13 ff) narrates 
that in the Krta age there was no king and no punishment, that 
gradually kama ( lust ) and raga ( passion ) began to wield 
sway and dharma dwindled away. This belief in an ideal or 
perfect past was universal and was probably depicted in order 
to induce men to rise higher and higher in goodness and virtue 
and to make them submit easily to the discipline of government 
and the priestly requirements. This ideal description of the 
past , is often found associated with the picture of anarchy that 
reigned in the dim past which was retrieved from horrors by 
the creation of the kingly office ( vide pp 30-34 above ). These 
diametrically opposite views of the past contained in the Bame 
works (such as Manu and the Mah&bharata ) probably owe their 
origin to the desire of the writers to make the common people 
submit to the absolute rule of kings. Almost all works even from 
the Itgveda ( X. 10. 10 ) downwards believe in the progressive 
deterioration of religion and morals. A state of anarchy is 
visualised in a few works only for the purpose of glorifying the 
great usefulness of the institution of kingship. Ear. L 1 states 327 
* when people were solely bent on dharma and were truthful, 
there eiiBted neither administration of law and justice nor 
hatred nor jealousy. When dharma declined ( or disappeared ) 
among men, administration of law and justice came to be 
introduced and the king was declared to be the deoider of 
disputes and the chastiser ( of the guilty ) ’. Br. also ( S. B E. 33 
p. 277 ) Bays * In bygone ages men were pre-eminently virtuoue 
and free from cruel tendencies ; now that men are overwhelmed 
by greed and hatred, judicial procedure has to be declared ’. 


The idea of Dharma took the place of the very ancifnt 
conception of Ha. In the Rgvsda rta denotes the supreme 

327. gWT qqts-Htvmtqv : • sqr w twsms'jw 

jTmt.* i vk unugemwi «runr- wrdt i ’u wurnmmt vrsr qecu t- “ 

suwr I. 1-2. uunupm swr srbnuwilmsHi: 1 

trfiffht- II W. q by II p 1, tv *. p. 4 Compare Plato tn ‘ Law* l 

IV p4S5 of the Random House edition ) ■ There is a tradition of the Jinppy 
life of mankind in days when alf things were spontaneous and abundant 



245 


nil 


The meaning of rta 


transcendental law or the cosmic order by which the universe 
and even the gods are governed and which is intnnately con- 
nected with sacrifice. Vide Rg. I. 68. 2, L 105 ; 12 > ' 

I 142 7, L 164. 11, H 28, 4, IV. 23. 8-10 ( in which the word rta 
occurs ten times), X.190 1. On the relation of rta .and law 
Berolzheimer in his ‘The world’s legal philosophies (translated 
by Jastrow, New York, 1929 ) says: “ closely connected with the 
religious and philosophical views of the Aryans aTe certain 
fundamental positions in regard to the philosophy of law which 
in turn became the antecedents of later legal and ethical 
developments among the Greeks and Romans. Foremost among 
these philosophical conceptions is ‘rita\ which is at once the 

organized principle of the universe and the divine ordering of 
earthly life; as the former it regulates the appearance of the 
sun and the moon, of day and night and embodies the un- 
changeable principle that pervades the succession of phenomena ; 
as the latter it is affiliated with purpose and human benefit 


and is exemplified in the flow of the rivers which fertilize the 
fields; in the cattle useful to men; iu the institutions of 
marriage, of the monarchical state, of the patriarchal home ; 
and in man’s sense of responsibility for his sins. The derivative 
conceptions of * vrata ’, ' dharma ‘ dhama * svadha ’ represent 
special aspects of ‘rita’ ; thus ‘ vrata ’ refers to any specialized 
embodied 'rita'; while ‘dharma’ refers specifically to the 
moral function of rewarding good and punishing evil” 
(pp. 37-38). Vide Prof. V. M. Apte’s paper or ‘Rta’ in the 
Rgveda (pp. 55-60 of the Silver Jubilee Volume of the Annals of 
the B. O. R. Institute ) in which he tries to prove that rta means 
primarily ‘ the belt of the Zodiac 


The word vyavahfira is used in several senses in the sufras and 
sittrlts. One meaning of vyavahara is ‘ transaction or dealing ’ 
as iu Udyogaparva 37. 30 quoted above ( on p 207 ) or in Ap. Dh. 
S IL 7T6-17, L 6-20. 11 and 16. It also means ‘ a dispute, a law- 
suit’ in Santi 69-28, Manu VQL 1., Vas. 16-1, Taj. H 1., Visnu 
Dh. S. HI 72, Nar. I 1 and 2, Sukra IV. 5-5. A third sense is 
* legal capacity to enter into transactions’ (as in Gaut, X 48, 
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Vas, 1G'8, Sankha-Likhita ( idlzsed raja balanam dlianamjapi apta- 
vyavaJw.riiTj.ain &c. quoted in V, R. p. 599 ) A fourth but a rare 
sense is ‘ the means of deciding a matter ’ ( as in Gaut XI. 19 
‘ tasya vyavahara vedo dharmasastranyangani &c ). In this 
chapter the word vyavahara is taken to mean ‘law-suit or 
dispute in a court ’ and * legal procedure This sense is very 
ancient. ■ In the Delhi-Topra Pillar Edict Ho. 1 of ASoka 
( Corpus I. L vol. I p. 123 ) we have the word 1 viyohalasamata ’ 
( vyavaharasamata ) and the word * vyavaharavidhi ’ ooeurs in 
Kharavala’s HathigumphS Inscription ( E I. vol XX p. 79 ). 
A ' yoharika-mahamatta ’ ( vyavaharika-mahamatra, minister of 
justice ) occurs in the Mahavagga, 1 40 3 and Chullavagga VI 
49). In the medieval digests, both law and procedure are 
sometimes dealt with in one book as in the Vyavahara-nirnaya 
of Varadaraja and the Vyavahara-mayukha, sometimes the titleB 
of law are treated of in one work and judicial procedure in another. 
For example, Candesvara composed the Vivadaratnakara (on titles 
of law ) and VyavahararatnSkara ( on judicial procedure ) The 
word vyavahara is restricted in some works to judicial procedure 
alone (as in the Vyavaharamatrka of JImutavahana and the 
Vyavaharatattva of Raghunandana ). The word mvada which 
rnoang * dispute ’ is often used as a synonym for vyavahaxa in 
the sense of law-suit or legal procedure or both In Ap. Dh 
8. BL 11-29 5 and in Nar. L 5 vivada means * law-suit ’ In the 
Vivadacandra of Misarumisra and the Vivadatandava of 
Kamalakara both law and judicial procedure are treated of. 
Yaj. (H.8 and 305) appears to distinguish between mvada 
(law-suit) and vyavahara (judicial procedure) 

The word ‘ vyavahara ’ is defined by several smrtis and com- 
mentators. Katyayana gives two definitions, one based on 
etymology and referring principally to procedure and the otto 
giving the conventional sense having in view a dispute ^ . 0 

luawrga ) « is employed in the sense of * various W ^ th ® 
sense of . * doubt *, ‘ hara ’ means ‘ removing ’ ; vyavahara is 
called because of its removing various doubts ” (quoted by 
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p. 283, Par. M. HI. p. 7 and Snlluka on Manu VUI 1 ). 3Bo This 
definition places the administration of justice on a high plane- 
The purpose -of all branches of Indian philosophy is the quest 
of Truth or Reality. The purpose of legal procedure is, according 
to Kat , the same viz. to find out the truth -when there is a 
dispute. But there are some points of difference. The philosopher 
may take his own time in his search for truth ; hut justice has 
to be done as quickly as possible. Further, legal procedure has 
its own method and limitations in finding out the truth, that is, 
it depends on oral and documentary evidence, while a philoso- 
pher’s quest of truth may be purely intellectual and subjective. 
Another definition is: ‘When the ramifications of right conduct, 
that are together called dkarma and that can be established 
with efforts (of various kinds such as truthful speech &c.), 
have been violated, the dispute (in a court between parties) 
which springs from what is sought to be proved (suoh as a debt), 
is said to be vyavahara ’. Harlta gives an easier definition: * that 
is declared to be vyavahara where the attainment of one’B wealth 
(taken away by another) and the avoidance of the dharmas of 
others ( such as those of heretics ) are secured with ( the help of ) 
the means of proof’ (quoted by the Sm. 0. IL p. 1). The Mit. 
( on Yaj IL 1 ) defines vyavabaTa as ‘ averment (about a matter) 
as related to oneself in opposition to another Sukra IV. 5. 4 
gives another definition. The Vyavaharamayukha gives a much 


327 a. ffr swt sir i wraqw 

tqs: 11 emvr. quoted in rq- xq. p. 283, gStjjR on JT3 VUI. I, P- 36. 

vrfiich says « 

WWR: < ' . WRTSTsb Unfeb ■VTVtqrST I WlVtrq^g qff 

r wn' w « arork p 596. (n. p. i ), 'inn. nt. in pp. 5-7, w. m. 

pp. 3-4. This last verse is variously explained, Vide my notes to Kat. 25. The 
*tipRSsr ( rqq Ms in my possession) explains * ssamrv 

wffr vsnvRwl rrrtvs srtioi m r s-^% 

vffjRrtffsu USTOV W5TTfl#i VTW# Wn irt^i 

vt qur-. w ?th t *, Wrv vut snfh- vrur^i 

'^hmi^nvq nrffaq. by rgraw- (n. p, l). 
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more elaborate definition ( vide text p 1 
my ed. ). 


and notes pp. 3-4 of 


A vyauahurapada 328 means ‘the topio or subject matter of 
htigatmn or dispute’. It is the same thing as • vivsdapada' - 
which word occurs also in Kaut. (HI -16 p 191 and 17. 7 p. 218) 
and in Nar. ( dattapradanika 1, abhyupetyasu&rusa 1 ). Manu 
VIIL 8 shows that ‘pada ’ means ‘ sthana ’. Yaj. H. 5 defines it 
as ' If a person, who is set at naught by others in a manner 
that is opposed to the rules of smrti and to good usage or 
conventions, informs the king (or his judge), that is a 
vyavahSrapada ’. From very ancient times eighteen vyava- 
hSrapadas have been enumerated. The underlying idea is that 
most of the disputes between men can be classified under 18 
heads. Even Manu ( YUL 8 ) was conscious of the fact that the 
enumeration of 18 vyavah&rapadas was a matter of a convenient 


arrangement and that the number 18 did not embrace all 
disputes whatever but only the largest number of disputes and 
the most important among them. Medhstithi and Kulluka 
make this position quite clear. 329 


Thera is some difference about the number and Monlen* 
clature of the vyavaharapadas among Manu and other writers 
of smrtis The following table will give some idea of the 
divergence as to nomenclature and the sequence in which they 
are treated of. All do not mention them in the same order as in 
Manu VUI. 4-7. For example, the order in Yaj isrnsdana, 
upanidhi, dayavibhaga, slmS-vivada, svamipalavivada, asvami- 
vikraya &o. Yaj. does not enumerate all of them in one place 
ub Manu and Harada do. 


328. ftvv: I lbeT» On VT. 11 0; oq SEUnf 
Vnrec I snrrff on the same 

329. ffils u r ’i u nmoqnj i su’bsffi’ 'ovffrufcW! tfftrvoffirf 

«jn5 ?<rvr h 3W sra yqr tflf t w genera*** 
«r=t uNttgftwi ^ «wers i bur on ug vxn. 8. 

i srrib w smgiwwnb 1 Stj* 

on the same. 
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It will be noticed that YSj omits the dutieB of husband and 
wife from tho 18 topics of vyavaliara as he had already dealt 
with them in his section on ucara, adds abhyitpelyaiusiusa and 
prakirnaha { miscellaneous wrongs ) and splits krayavikraySnu- 
saya into two and thus gives 20 topics Narada ( 1. 16-19 ) has 
the same 15 topics as those of Menu ( in some cases under 
slightly different names), omits svamipalavivada, steya and 
strlsangrahana, adds abliyupetyasusrusa and another topic viz 


praklrnaka and splits krayavikrayanusaya into two, viz AxiBna- 
saya and vtfcriydsampi aditna. He includes steya under sahasa (sahasa 
verse 21 ) and also in what is an appendix. Brhaspati as quoted 
in tho Smrti-candnka { vyavaliara p 9 ) names the 18 vyava- 
harapadas and adds praklrnaka Kautilya also adds praklrnaka 
and omits 1 steya ’ under his dharmasthlya section, though he 
deals with theft elsewhere ( as in IV. 8 and 11 ). It is not to be 
supposed that the 18 topics were first started by the Manusmrti. 
Gaut. ~X~TT, 1 mentions vakpamsya and danejaparusya, treats of 
some of tho topics without specifying the technical names e g. 
he referB to the subjects of sangrahana ( in XII 2-3 ), of theft 
(XU. 12-13), of svamipalavivada (in XII 16 ff), of rnadana 
(in XIL 26-33), of nidhi (in XU 39), of dayavibhaga (in XXVHI). 
Similarly the ip Dh. S speaks in scattered places of some of 
the topics of vyavahara such as murder ( i. e sahasa ) in I 9. 2 , 
of adultery in I 9. 25. 1-2 and 1 10. 28 15-20, JL 10 26 18 ff, 
theft in I. 9 *25 4-11, dayavibhaga in IL 6 14, vakparusya in 
IL 10. 27 14. Vas. also mentions the word dayavibhaga ( in 
XVIL 40 ) and sets out rules about it and about means of proo 
( XVX 13-15 ), about rnadana ( XVI 31 ), about the twelve in s 
of sons (XVIL 12-39). The Baud Dh S. (IL 2 8) employs 
the word dayavibhaga and gives several rules 
Thus some at least out of the eighteen vyavaharapadas ( such 
^kparusya, dandapSrusya, dayabhaga, steya) were distinctly 
255 centuries before the present Manusmrti was compo e<L 
SomSvara in Manasollasa (IL 20 verses 1265-1273) enni^rates 22 

vyavaharapadas, by splitting dattasyanapalcarma into ^ 
7am and dattapaharaka, adds svamibhrtyavivada after s 
palavivada, counts krayavikrayanusaya as two and 
samahvaya as two distinct topics 

The definition of vyamlmiapada m 

SrsSsr-' 
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the Court at the instance of the parties. Maim VDL ^ Pres- 
cribes that neither the king nor his officers should stot a 

dispute (i. e. a legal proceeding ), nor should he sit silent upon 

( hush up ) a matter which has been brought before him y 
another ^ i. e. by a party). Gaut. Xffl. 27 lays down that a 
patty should humbly approach a judge with his complaint. 
Katyayana (27) states : ‘The king 333 should not, through influence 
or through greed of money, take upon himself the disputes of 
men, when they do not themselves want to contend (in a court) . 
Manasollasa H. 20 veise 1274 and Sukra IV. 5. 69 say _ the same. 
There must have always been several matters, of which nobody 
might complain and which the king might have to look into 
si l0 motu. Manu after dealing with the 18 vyavaharapadas ( in 
Vm. 1 to IX. 251 ) requires the king ( in IX. 252-253 ) to make 
offorts to destroy kantakas (thorns, harmful persons) and 
dilates upon many aspects of his activities in this respect. 
Narada relegates all matters in which the king took action 
suo motu to a separate topic, praklrnaka, about which he says 
‘under praklrnaka are comprised lawsuits depending on the 
king ( i. e. on the king’s own action ) such as transgressions of 
the king’s commandments and obedience to his injunctions, 
grants of towns, dissensions among the constituent elements (such 
as ministers) of the State, the duties and breaches there of among 
heretics, followers of the veda, corporations ( of merchants ) and 
gioups, dispute between father and son, neglect of prescribed 
penances, abstraction of gifts made to worthy persons, the 
wrath of hermits, sinful confusion of castes and the rules 
regarding their maintenance and ( in short ) whatever ( matter ) 
has b8«n omitted in the preceding ( vyavaharapadas ) — these are 
treated under praklrnaka’. 331 Brhaspati defines praklrnaka in 


330 v rpsti a 9i?rwu uatflSR ai gm i rvv sfttvifq gars vrTarrnmrnj- 
Vtv II SRRVtVW q. by ifcIjJiK 0° VIII. 43, rsr at. p. 285 (which reads si 
vr»mrekn?*mt); vrf *mv: gwvrcra: i areEgta tnflshW 

HurfroUT 0 UHUiaiU II. 20. 1274. 

331, sTER^Jt^r ga#rt wvund gmstvs i aut it 

vgaifaf w i i ftsTgvT^VT^sr 

vrvwrasvragat i v iair g ftaVro tsbrauniiWTTrnv i afifinvv- 

*ra*n t a fa * vug ( VWW5; 1-4 ) quoted by the 

fSlcTT on vt. II. 295. The rf[tiw a (II. P 331) reads grsmpjf and explains 
viramrauvTOm. aa f^uriih i 99 vrf^a:: jftair swgm uairu r: • 
wsmft «99?tr 11 n. p. 331. 


( Continued on (he next Page) 
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the same way as Nsrada Kautilya dealB with the vyarahsra- 
padas xn Ms Dharmasthlya ( HE ) section and in the Kant aka - 
sodhana section ( IV ) speaks of matters that are similarly dealt 
with by officers called piadestrs (who correspond to coroners 
and police magistrates of modern times ), while matters falling 
under the dharmasthlya section ( viz. the vyavaharapadas ) were 
disposed off by judges (called dlimniaslhas). Kantaka means 
in Kautilya as in Manu IS. 252 ‘ harmful persons * The chief 
matters that fell within the purview of the kantakasodhana 
( removal or punishment of harmful persons ) officers or courts 
were : Artisans like blacksmiths and carpenters were generally 
to work in guilds and receive from people materials for working 
them up ; if they caused unreasonable delay in handing back 
finished articles, they were to receive one-fourth less than the 
proper wages and were to he fined twice the amount of wages , 
similar provisions are made for loss of wages and fines for 
weavers who do .not increase the weight of cloth ( cotton, linen, 
silk or woollen ) woven up to the usual standard : washermen 
were to wash clothes on wooden planks or smooth stones, but 
if they washed them elsewhere, they were to pay compensation 
for lass caused and a fine of 6 punas ; they were to be fined 
twelve panas for the sale, pledge or hiring out of other's 
clothes; they were also to he fined for keeping clothes with 
them beyond the time ordinarily required , for washing the 
best garments, garments of middling quality and inferior 
garments the wages were respectively one paua, l and \ ; trust- 
worthy persons and experts were to decide disputes about colour 
and wages; similar rules apply to tailors; goldsmiths, who 

( Continued from the last page ) 

la an interesting paper contributed to the Sir Denison Ross volume ft! 
papers pp 234-240 Dr. V. Ragbavan describes a work called 'Vaisyav&msa- 
sudbahara' composed by Kolaeala Malhnatha, the renowned commentator 
o£ the five classical Sanskrit Kavyas This work is the report or decision 
given by a commission presided over by Malhnatha appointed to settle a 
dispute (which in these days might be called a caste question not cognisable 
by civil courts) that arose m the times of Devaraya IX of Vidyanagan* 
(1422-140GA D ). Vaisyas were given a license to trade in the 24 cities 
and 108 shrines of the realm , certain subcastes like the IComatls claimed o 
be vaisyas and this privilege also. Mallinatha decides after^a searching 
examination ot authorities that the words vaisya, vamk, nigara. uruja, trhya- 
jatlya are synonyms, that Komatis, who were styled vijafis by 
rivals, were vaiiyas and entitled to all the privileges of_ vaisyas. 
decision would come under either uiwDa ... frnfo or Ufjtvmffi • 



Ujj Mullen for kanUtha-sodhana romh i3 ' : ' 

without informing (government officers) P«ctesed torn 

ta 4 8 { i e from menial servants or slaves ) vnthou 
changing the form of the article or after changing the form, 
ox purchased from a thief were to be fined ^ 

or 48 panas ; for stealing one ( gold ) masaka ( one ' sl ^ ee " 
a suvarna ) from off a suvarna, the gold-smith was to be fined two 
hundred panas and for stealing one masaka out of a silver 
dhamrn there was a fine of twelve panas ; fines are provided for 
loss of weight ( beyond the recognised standard ) m the case of 

working up copper, lead, brass, bell-metal, tin into vessels and 

articles; for manufacturing a counterfeit com, for accepting it or 
passing it off to another tbe fine was a thousand panas and for 
entering a counterfeit coin in tbe royal treasury the punishment 
was death ; a physician, who undertook the medical treatment 
of a patient without informing ( government officers ) of the 
dangerous nature of the disease, was to be punished with the 
first amercement if the patient died and with the middling fine 
if the patient died through the carelessness of the physician and 
if the patient suffered some vital injury, the matter was to he dealt 
with as assault ( dandaparusya ) ; musicians and actors shall 
stay in one place during the rainy season and shall avoid taking 
excessive gifts or indulging in excessive praise of one patron ; 
for violating this rule the fine was twelve panas The same 
rules apply to those who show dumb plays and to other mendi- 
cants, the latter receiving as many lashes as the fine imposed 
in similar cases on others. In IV. 2 Kautilya prescribes fines 
against merchants that use false measures, weights and 
balances; that sell timber, iron, jewels, ropes, clothes mis- 
representing them as superior when they are inferior; that 
conspire to prevent the sale of merchandise ; that cause adultera- 
tion of grains, oils, salt, medicines &c. ; that raise the prices 
beyond those fixed by tbe superintendent of commerce for local 
commodities and for foreign produce. In IV. 3 Kaut. provides 
for measures against such calamities as fire, floods, pestilen- 
tial diseases, famine, rats, tigers, serpents and prescribes a fine 
of twelve panas for catching or injuring cats and mongooses 
employed to destroy rats. In IV. 4 Kaut. prescribes the measures 
that the officer called samahartr has to take to protect the 
subjects against those who prey upon the people secretly by 


employing foul means. He has to employ spies under various 
disguises to find out the honesty or corruption of officers in 
the villages, of superintendents, of judges, of magistrates 
and witnesses and the punishment in these cases is generally 
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banishment Kautilya IV. 5 deals with the detection of young 
men inclined to robbery and adultery by the employment of spies 
and agents pi ovocaleias in the guise of ascetics and persons reput- 
ed to possess miraculous powers The Kautiliya IV 6 and 7 respec- 
tively describe the seizure of criminals on suspicion or in the 
very act itself and examination in cases of sudden death Kaut 
IV. 8 speaks of questioning in the presence of the wronged 
party of the witnesses of the accused, whether they are his 
relatives or total strangers, as regards the country, the caste, 
the family, the name, occupation, property, friends and 
residence of the accused and of the application of torture to the 
accused to elicit an admission of guilt It is said that torture 
is to be applied only in the case of those whose guilt is believed 
to be established prana facie ( apladosam karma karayet), that 
toiture is not to be employed when the accused is guilty of a 
minor offence, is under age, old or diseased, is under the 
influence of intoxicants, or is a lunatic, or is overwhelmed by 
hunger or thirst or fatigue due to a journey, or has eaten to 
excess or is suffering from indigestion or is weak, nor is it to be 
employed in the case of a pregnant woman or a woman who 
was delivered of a child within a month ; and in the case of 
other women only half the torture prescribed for males or only 
the asking of questions is to be employed. Learned brahmanas 
and ascetics ( when accused ) are to be subjected to espionage 
only. Those who violate these rules or incite others to do so 
and those who are guilty of causing the death of an accused by 
torture are to be punished with the highest amercement. Four 
kinds of torture were employed in the case of complaints about 

wrongs viz. six dandas, seven whippings, two kinds of suspen- 
sion, and ( fourthly ) water-tube ( i e injecting salt water in the 
nose from a tube ) 332 In this chapter Kaut states that one who 


332 The exact meaning of the four kinds of torture is not etear. 
Prof V. R Dikshttar in ■ Hindu Administrative Institutions * pp 237-2 
tries very hard to establish that Kaut recommends no torture in any case, 
that ‘ vakydnuyoga ' means 'pronouncing of guilt by the jury' ana * ar '" a "' 
yoga means 'judgment of the ' Chief Justice ' ^ Though ‘he 
Professor's attempt to exculpate Kautilya may be due to lau 
the words of Kautilya are too dear to admit of any other interpre att ^ 

the one given above If one dispassionately considers the fact t 

was allowed to be employed in tbecase ofthe .veak 

&c that in the case of women * ardhakarma alone was alio » , 

fine « imposed for causing death by harma (kannana vyaPadunena). 

f Continued on the next page) 
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charges an innocent man with being a thief or who conceals a 
thief is to he punished like a thief and that even one who is 
not a thief may for fear of torture admit that he is a thief, as 
Mandavya did, Kaut in IV. 9 prescribes that the samaharlr 
and piadestrs should exercise control over all superintendents 
of the various State departments and their subordinates, that 
those who steal or seize valuable articles or jewels from State 
mines or manufactories should he simply sentenced to death, 
prescribes various fines and punishments for stealing or re- 
moving by force articles of different prices from the State 
granaries and store-houses, provides punishment for judges 
that threaten, browbeat, send out or unjustly silence or abuse 
litigants or that do not ask proper questions or ask improper 
questions, that cause unnecessary delay, unjustly rehear causes 
that have been heard or disposed of, and provides heavy punish- 


( Continued front the last page ) 

that Mandavya, though really not a thief, declared that he was so through 
the fear of the torments of karma (karmaklcsabhayat), that in the four 
karmas we find suspension and water-tube and that immediately after the 
words ' karma kdrayct ’ we get the rule that in all crimes the brahmana 
was not to be subjected to bodily pam, it will have to be admitted that 
* karma ' m this chapter of the Arthasastra means ‘torture'. One fails to 
see what ‘ ardhakarma ’ in the case ol women will mean if • karma > signifies 
only the judgment of the chief justice or why MSndavya should have 
confessed theft through fear of ' karmaklela ' And one need not feel 
apologetic if Kautilya recommends torture ,n certain well-defined cases 
Torture was an essential part .n the Roman Criminal Procedure and Augustus 
had issued an ed.ct about it. Vide Stephens' • History of Enghsh Ordinal 

are nnf™ t " PP ' iT <9 T ° Uure by tbe P° ilcE and third-degree methods 

German Td ‘l “ the WeSt < even the latest 

„ ” ” . . ° dS . ) ° r “ Ind,a ’ tbou £ b “'ey are not expressly mentioned m 

any text-book or Act as allowable V«de Harry E Barnes' * Story of Punish- 
ment pp. 10-15 for various kinds of tortures employed m the West for 
several centuries and third-degree methods (pp, 15-24), which he asserts are 
even now m almost universal use by the Police Department in the U. S A 
The story of Mandavya who though not a thief was held to he a thief, 

because he, owing to his vow of silence, did not reply when questioned and 

Z es J-Z r d s°° ty St ° le l “ fl v#bo ' was impaled, ,s found in 
Adi._ 63. 92-93 (cr ed chap. 57). Adi. 107-108 (cr. ed chap 1011 

Arona 18 46-5° and m.M ar. (I 42) and Br. quoted by Apararka (p 599 ’ 

before him ‘ ® ap f als t0 _ have bad a version of the sto^ 

The storl of Chap 16 bas the of Animandavya 

Mtccliakatila / Ac^IX 3 Ml a ** cas ®' 11 a PP ears > in criminal law The 
■ a 1 Act IX. 36 ) appears to refer to torture^ 
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ments for releasing persons jailed or for rape on a woman in a 
lock-up Kaut. IV. 10 prescribes alternative punishments of fines 
in lieu of the cutting off of fingers or mutilation of limbs for 
several offences such as theft or assault, abuse and defamation 
or showing contempt to the king by riding his horse or other 
conveyance or fabricating royal orders, prescribes death for 
selling human flesh, simple death or highest amercement for 
stealing images of gods or animals, for abducting human bBings 
or for wrongfully seizing fields, houses, gold, gold coins, jewels 
and crops. Death with or without torture is provided for m 
Kaut. IV. 11 for murdering a man in a quarrel (but when the 


wounded man dies a fortnight or a month after the quarrel, 
highest fine or fine of five hundred panas and the expenses of 
medical treatment); different kinds of punishments are provided 
for wounding with a weapon, impalement for causing violent 
death of men and women, burning alive for those who aim at 
securing the kingdom or force entrance into the royal harem 
or incite wild tribes or enemies or instigate disaffection in the 


capital or country or army, drowning ( or solitary confinement 
in a dark room, acc. to another reading ) for a brahmana 
offender of this sort, cutting of tongue for insulting or abuse of 
parents or a teacher or an ascetic, drowning for one destroying 
the Ham of a tank or for a poisoner or for a woman murdering 
a man, tearing to death by bulls for a woman who murders her 
husband or child or her elders or administers poison or sets fire 
Kaut adds that the punishment of death with torture has been 
prescribed by ancient smrti-writers, but that it is proper to order 
simple death in cases of offences in which no cruelty enters. 
Kaut. IV 12 starts by declaring that no man shall have sexual 
intercourse with a woman ( not his wife ) against her will, 
prescribes different punishments for forcible sexual intercourse 
with an immature girl or a girl that has attained maturity, o 
the same caste, or of a different caste, provides that for into - 
course with a willing maiden the fine will be 54 panas for the 
man and 27 for the maiden, further provides that it ns 
offence for a man of the same caste to have intercourse with a 

maiden who has not been got married for three . J^jjtitut- 
appearance of menses, provides fines for deceitfolns J* 

ing one girl at marriage while showing another before, prov 
that if a woman whose husband is gone abroad comm^ 
or -r™* of ft. 

under mtr.ftt mi that if ft. taotafion 

the woman her paramour may not be proceeded 
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but if he does not condone, the nose and ears of the woman 
may he cut off and the paramour should be sentenced to death. 
Kaut. IV. 13 provides punishment for brahmanas eating or 
drinking what is forbidden to them and varying fines for 
administering forbidden food or drink to members of the four 
vamas, provides fines for house-trespass and lurking house-tres- 
pass by night, provides punishments for witchcraft, provides 
burning alive in a vessel for adultery with the queen and other 
punishments 1 for adultery with women of the several castes, 
whether guarded or unguarded, prescribes a fine of 24 panas for 
adultery with a nun 


The above is a meagre summary of Kautilya’s section on 
kantakasodhana. Kautilya is encyclopaedic on this subject as on 
several others. The number of offences dealt with by him is very 
large and his treatment in some respects compares favourably 
with such modern criminal codes as the Indian Penal Code. 
Many of the provisions contained in Kaut. IV are found in Yaj. 
(H 273-304), in Narada (in piaklrnaka and elsewhere ) and 
also in Manu (e g. VlLL 365-368 about rape or adultery, 
VUE. 396-97 about washermen and weavers, IX. 225-226 about 
musicians and dancers, IX. 231-232, IX. 261-267 ). Why Kaut. 
treats of several offences under kantakatodhana and not under the 
dharmasthiya section, it is somewhat difficult to say. It is probable 
that he included under dharmasthiya only those complaints or 
actions that wbtb fought out between the parties, even though 
many of the wrongs complained of under vakparusya, danda- 
parusya, sangrahana and steya were criminal and the peine 



u j. t. ; , « me smg or KingB 

W *° themselYes brought up the offender for punishment 
and the offences were viewed not as mere private matters, but 
s matters in which the State was concerned for the eradication 
of crime m general. Kautilya in HL 20 speaks of praktrnaka 
but therein he seems to include some miscellaneous matters 
non ; Tet i um of borrowed articles or deposits ( at the proper 
line and place), evading payment of ferry tax 'under the 

Ct 6 bv e anoth elnS a . brahmaD . a ’ “action with a public woman 
kept by another, misappropriating revenue ' collected as agent 

; . householder, a candala’s touching an Arya woman invifc- 

Jg for dinner in honour of Gods and iSes 0 r 

Ajlvaka or Sudra mendicants, abandonment of parents child 
rt.orta to »d ltoft „ orslte , ^ 

33 



258 


History of Dharmaiastra 


IVoI. 


guilty of a grave sin), wrongful confinement of a person &c. 
Kautilya does not apparently include .under praklmaka all 
matters in which the king acts suo motu as Nar , Br. and Eat 
do hut includes these latter under kantakasodhana. He, how- 
ever, states here and there ( IV. 1 and 13 ) that the matters dealt 
with under kantakasodhana are Quite analogous to those under 
such titles as dandaparusya treated of under the dharmasthlya 
section. For example, in IV. 1. he says that if a physioian 
through negligence causes loss of a vital part to a patient then 
the matter may be treated as dandaparusya. 333 So Eautilya 
probably represents a much earlier stage of judicial administra- 
tion limn Nar. or Br , wh6 included under praklmaka all 
matters inwhiclrthe king acted of his own motion {i. e all that 
falls under kantakadodhana in Kaut ) 


The enumeration of vyavaharapadas is very ancient and 
authoritative, but there is hardly any scientific principle of 
classification underlying them. A writer called Nibandha- 
nakara quoted in the Sarasvatlvilasa 354 (p. 51) holds that in 
all the vyavaharapadas from madana to dayavibliSga the relief 
claimed is something to be given or rendered (de>/a) by one 
party to the other, while in vakparusya, dandaparusya, sahasa, 
gambling and betting the principal relief is in the form of 
danda (punishment). Here there is a glimmering of the dis- 
tinction between civil and criminal litigation. Two deep-seated 
principles in the administration of law and justice everywhere 
are ‘ f ulfil your promises ’ and 1 cause injury (himsa) to no one . 
It is therefore that we find Brhaspati stating that lawsuits are 
of two kinds according as they originate in (demands about) 
wealth or in injuries Taj H 23 speaks of fjg 

dispute) and so made a distinction between civil and crun nal 
disputes Lawsuits 335 originating in wealth are divided 


*** " 

Up. 13* 
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fourteen sorts and those originating in injuries are of four sorts 
These last are vakparusya {defamation and abuse), dandaparusya 
(assault and battery), sahasa (murder and other forms of violence) 
and strlsangTaha (adultery). Here there is a clear distinction 
made between civil disputes ( aithamTda or dhanamula) and 
criminal ones ( hmsa-mula ) Eat, also says that disputes have 
their source in two viz. not rendering what should be given and 
injury (himsa). Though in this way a distinction was made 
between civil and criminal disputes among the 18 titles of law, 
it appears that the set of rules and the procedure in both were the 
same (except as to the time allowed for reply, as to the qualifica- 
tions of witnesses and as to proxies ), the same courts tried both 
kinds of disputes and not as in modern times (when civil 
disputes are tried in one class of courts and criminal complaints 
in another and when the procedure also in both differs a great 
deal) There were not two sets of courts in ancient India as 
there were in England before the fusion of Law and Equity, 
but all courts in ancient and medieval India were required to 
administer the law of the texts tempered by common sense and 
reason as laid down by Br.: ‘a decision should not be given by 
merely relying on the text of the ssstra; when consideration of 
a matter is divorced from reason and common sense loss of 
dharma results’ ( q by Apararka p. 599 ). 


Nar. (L 8-29), Br., Eat, the Agnipurana (253. 1-12 which 
reproduce almost berMtm the verses of Nar.) and others 
predicate several things about vyavahara, such as that it is 
(has two results) and so on. All these are brought 
together here below for convenience Vyavahara is:— 

Catuspad bavin g four feet, viz. dharma, « ' vyavahara 
c antra, rajasasana, acc, to Nar ( 1. 10); while acc. to Yaj IL 8 

^ T' 5 34 the e “ d ° £ IV ’ 1 0f 1116 Artba&tra the follow- 
lug two verses occur, ji 

5?vnre. i to tvwI unr i Ait rrsrrarm- » 

• ' These two occur ln (I 10-11) and Hartefqfin SvTflMh 

to. 7. and .i It „ i A 

I, *? riQa ra " 1,rjQ '7 tb«e verse, ... lhe ...... „ f ^ .. 

"*■» 1 »“ n» m. im p.,»“ „ ; 

WtorrsvfSrwra^wraqo^snnw^ra:, smusp. 597 ( on 
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£ n r ' l { ey are . tho P laint - the ^Ply, the proof (b, y u) and 
decision (rmnwja) or acc. to Kat. 31 (q. by Apararka p 616) 
plaint, reply, pi altjakalila. 337 and kiiya 


. D ^ ar ( nia and IJ 10 other three are really the four feet of 
mrnaya (final decision), which is one of the four stages of a 
law-suit (vyavahara) and so only in a secondary or far-fetched 
sense they are the four padas of vyavahara Each of these four 
is said to he of two kinds. Vide Sm C. It. pp 10-11, Par. M m 
pp. 198-199, V. P. pp, 87-88 where ‘the verses of Br ‘are set out 
and fully explained A decision is said to be arrived at according 
to dharma when the wrong-doer admits his guilt or wrong-doing 
and the real owner secures his wealth or the relief due to him 
without having to undergo the trouble of a protracted trial by 
means of witnesses, documents &c Similarly a decision to be 
arrived at by ordeals is said to be one by dharma Dharma and 
satya are often identified (vide note 125 above) and here the 
wrong-doer tells the truth and the decision is therefore said to be 
by dhai ma. When a litigation is fought out in Court by citing 
witnesses, the decision is said to be by vyavahara ' Witnesses * 
are mentioned only by way of illustration ( and imply docu- 
ments, possession and other means of proof) When a defendant 
is guilty of not giving a straight reply or when his reply is 
tainted with faults and so is unacceptable and a decision is 
given against him on that ground alone it is still a decision by 
vyavahara Cariha means ' the usages of a country, village or 
family ’ ( deiasllatih purvakrta cantiani samudaliTtain — Vyasa q. 
in Sm C II. p 11 and Vy Nir p 138 ) This seems to be the 
sense of ‘ caritra * in ' phalakavare charitratoti ’ occurring in 
Nosik Inscription No 12 in E L vol VUI p 82. In praklmaka 24 
Nar seems ,to give the same sense * sthityartham prthivlpslais- 
caritravisayah krtah Contra also means 1 anumana ’ ( posses- 
sion and presumptions ). ‘ Anumanena nirnltam caritramiti ■ 
kathyate ’-says Br. quoted in Vy Nirnaya p. 139 "and Par. M. III. 
p. 198. Usages are the means of decision in certain cases apart 
from the question whether they are supported by the smrtis or 

337. PratySialtta means, acc. to Apararka p S16, the deliberation of 
the judge and sabhyas as to where the burden of proof ( onus probandt) I ea 
and as to the method of proof. Acc. to the’Mit on Vaj' II S, pratyskaiita 
m this sense is not a vyavaharapada, since it is not directly related to t e 
litigants. Acc to Nar. It 21 pratyalalita seems to mean an additio n to th e 
plaint or to the reply (i e a supplementary written statement), suv* 1 " 

v t aWi fW rqtm: i anrevuRraw am trev fsu«r# ». 
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not. ‘Caiitram pustakarane ’ means that such usages are 
valid means of decision if they have been written down or 
recorded by the king, while ‘ caritram tu svIkaTane ’ ( the 
reading in Par. M ) means ‘ usages become the rule of decision 
when they are accepted as valid by the people and by the 
courts ’. When a king issues' in a matter of dispute an order 
which is not opposed to smrtis or local usages and which is 
thought out as the most appropriate one by the king’s intellect 
or which is issued to decide a matter when the authorities on 
each of two sides are equally strong, it is a decision by royal 
command Br ( in Par. M III p. 148 ) and Eat ( verses 35-38 
q in Sm C H p. 10, Par. M. Ill pp. 16-17, V P p 7 ) explain 
the above four. Brhaspati gives two meanings of caritra: (1) what 
is decided by inference •, (2) the usages of a country When it is 


said that each later one of the four stultifies each preceding one, 
the idea is not that in all cases it is so, but that it is so only in 
some cases. Vide Eat. ( 43 q by V. P. p 90 ) which makes this 
clear. Some examples may be given If one litigant says that 
he would prove his case by an ordeal, while the other says that 
he will prove his contention by human means ( documents or 
witnesses &c. ), then the trial by ordeal is not to be resorted to 
but the hearing of the case is to proceed in the ordinary way. 
Vide Kst 218 (q. by Mit. on Yaj. H. 22) for this rule. Here 
dharma is set aside in favour of vyavahara. Another example 
is given in the Par M. m. p. 18. A person belonging to one 
of the four vaxnas commits a seditious act ( rajadroha ) and 
through timidity admits his guilt (this is satya), but the 
witnesses (relying on Manu X. 130 that where the punishment 
wou dbedeath a wrtoess may tell a lie) deny that he was 
gmlty of the act and he is let off. Here dharma is set aside in 
femur of vyavahata trial based on the depositions of witnesses). 
Vide Stn C (Jlp. U) for another similar example. In the 
country of Kerala visiting a'prostitute was not condemned by 

Sr i n? 6 T^ 0US l ^ B 8stabliBhed ^ witnesses that a 

with afin Ke n ladld S0 ’ the l0 ° al kine may not punish him 
with a Or suPPose a person is charged with the offence of 

dultery with the wife of an abhira and -this fact is established 
S [; ltn « es ' . Yet the man charged may show that among the 
SfkiLww a ^ a Sa( written down in the census records of 
abl B k fi tbat adulter y^han Sbhlra woman is not punish- 
w! v- ° ases oarltra (usage) annnls the (ordinary) 
vyavahara. But suppose that in such cases the king, in orX 
to improve the morals of a section of his subjecte, issues a 
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proclamation that from the date of the proclamation one who is 
guilty of adultery with an abhlra woman will be punished, then 
in that case usage will be set aside by royal command, which 
will then be the rule of decision Similarly where there are no 
witnesses nor documents nor possession and no room for ordeal 
and there are no texts and local usages it is the king who has to 
decide as best as he can Vide Pltamaha q in Sm 0 ( D p 28) 
Kat ( verses 39-43 q in V. P p 89 ) describes how and when 
each later one sets aside each prior one 

CuluUhUna — having four bases viz satya, witnesses, 
pustakarana and rajasasana 


Caluksadhauu — having four means viz s lima, darn, blink 
and danda 

Culm It tin — benefiting the four ( the four varnas and four 
asramas ). 


Vatiiruyuinn — that envelopes or reaches four viz the dis- 
putants, witnesses, the sabhyas and the king 

OaluskSnn — that brings about four results viz dharraa 
( justice ), gain, renown, love or regard of the people 

Autauga— it has eight limbs or members viz , the king, his 
good officer ( chief judge ), sabhyas ( puisne judges ), sastra { law- 
books ), accountant, scribe, gold, fire and water 

Asludasapada —has eighteen titles (viz rnadana and 
others enumerated above ) 


iulitidikha — having a hundred branches This is approximate. 
N ar (L 20-25) states that the 18 titles have 132 sub-heads 
{ rnadana 25, upamdhi 6, sambhuyasamutthana S , datta- 
pradanika 4, asusrusa 9, vetana 4, asvamivikraya Z, v««iy 

dana 1, krftanusaya 4, samayasyanapakarma l. kseteavada - 

strlpumsayoga 20, dayabhaga 19, sahasa 1 , 
dandaparusya 3, dyutasamahvaya 1, prakirnaka 6 ) 

Trttjom — having three springs or motives viz karaa (sexual 
desire), krodha (hot temper), lobha ( greed ). 

miRT>icion or on fact !Nar J. &( s y « t i. men 

suspicion may he roade apinst those who asMcia ns ) 

of evil repute ( such as thieves, ££ “ " fe really 

or it may be made on the ground that a certain P ers 
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•;he thief because the thing stolen is found with him ( this is 
iailmbhvjoga ). This latter may take two forms i e. the grievance 
of the plaintiff may be negative (e. g. the defendant took or 
arrowed a debt or article and does not return it ) or positive 
e. g. the defendant has dispossessed the plaintiff of land ). 338 
Vide Mit on Yaj II. 5. 

Dmdvara — having two openings i. e. it is based on the 
statements in the plaint and those in the reply. 

Dmgati — having two issues, that is, the decision may be 
founded on truth or on error. 

Dmpada —having two aspects, viz. relating to wealth and 
so civil ( dhanamula ), and relating to injury and so criminal 
( himsamfcla ) This is acc to Kat. 29. 

Dmnilthdna —having two springs or sources. It is the same 
as above. HSrlfca and Kat. 30 mention this 

Dasfcandha — having two trunks viz. dharmasastra and 
arthasastra ( acc to Kat. 32 ). 

Dnphala — having two results, victory or failure ( Kat 32 ). 

Ekamvla — Harlta and Kat mention this. It means ‘having 
only one ( viz. what is to be established ) as its root ’. 

Sapana and apana — where both parties to the litigation or 
one of the parties stakes ( either through pride or anger or 
belief in the truth of hiB case ) a certain sum of money to be 
paid by him in case of his defeat, that is called sapapa law-suit 
( Yaj. II. 18 ) ; in this case the defeated party will pay to the 
king the usual fine for a defeated party and also the sum staked 
by him and will deliver to the successful party what is due to 
him. Vide also Visnudharmottara HL 324 44 A lawsuit may 
also be apana (without a stake being declared). Nar. (1.4) 
employs the words sotiai a and anuUaxa for these two 

The Sm. C. ( II. pp 27-28), Par. M. ( m. pp 42-45 ), Sarasvatl- 
vilasa pp. 73-74, V P. pp 36-38, state that, according to Pita- 
maha, the king may take cognizance of his own motion without 

.338. wttv i* WSU& "ffgawnT vr sfinft 1 u wrii vTtv* <tsfr w 

mvyw n ^Tnir. q. ( on tjt. n. 6 ), Ji p. 39, mat. on *rr. 

II. 5 ' v yptrad ud g qidinU< v f a «Ui<«w'ui wt jt^tv gsrt- 

HfrmHsvvhii vt vt vtn I » njlS'-U 0 II. p. 39. 
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the complaints of private persons of certain matters called apa- 
ladhas, padas and chalas and these works set out the lists of ten 
aparadhas, 22 padas and 50 chalas The king may himself 
come to know about these or these matters may be brought to 
his notice by an officer called sucaka or a private man called 
stobhaka, defined acc to Kat. ( 33-34 ) as follows • — 340 that man 
is declared to be sucaka who is appointed by the king himBelf 
for finding out the wrong-doings of people and who on coming 
to know of them conveys them to the king; that man is a 
stobhaka who with a sole eye to money and without being urged 
by the king informs the king first of actions ( among the people) 
that are condemned by the sastras ’ Therefore a stobhaka is 
a private informant for money The ten aparadhas, acc. to 
Nar, are • disobedience of the king’s order, murder of a woman, 
confusion of varnas, adultery, theft, pregnancy frond one not 
the husband, abuse and defamation, obscenity, assault ( danda- 
parusya), abortion 341 They were called aparadhas because they 
were met with fine It will be noticed that some of these come 
under several vyavaharapadas and some like ‘varnasankara 
are included in praklrnaka by Narada (v 4) The king could 
by his own action investigate these even if no private complaint 
be lodged. Samvarta (quoted by the Sm C IL p 28, Par M 
III. pp 44-45) gives another list which differs in some respects 
from the above. In the Nalanda copperplate of Devapaladeva 
(E I vol XVEp 310, p 321) an officer called ‘ dasaparadhika 
is mentioned In many grants from the 7th century onwards 
among the taxes remitted to the donees we often meet the ex- 
pression ‘ together with the ten aparadhas’ (sadasaparadhah , m 
Yalabhi grant of Dhruvasena HI dated samvat 334 i. e 
iD.IL vol. I p. 85, at p 88, E.L XVH p 310 at p 321, m Gupta 
Ins. No 39 p 179 of 766-767 A. D ), or ‘ dasaparadhadisamastov 
pattisahito dattah '(inEI vol VH p. 26, p 40 of sake 852), or 


339 mTTTH vnmuia vqrR 

isurSTT n fiinn? q “ 11 P 27 > 'W - m 111 p 42 ^ 
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‘sadandadasaparadhah ’ (E. L vol. HI p. 53 at p. 56, Torkhede 
plate of Govinda in Sake 735, and E. L vol. Ill p. 263, 266, the 
Rajor inscription of Mathanadeva dated Vikratna samvat 1016 ). 
It is not correct to hold that the words refer to the right of the 
donee to be exempt from guilt arising from the commission of 
some traditional offences or that authority was conferred by the 
grant on the donee to deal with offenders committing the ten 
aparadhas and to recover the fineB imposed by themselves (as 
suggested in J B O R S for 1916 p. 53n). No king would ever 
think of exempting donees in pious gifts or the villages in those 
grants from the results of such grave aparadhas as the murder 
of a woman, adultery, theft and abortion, nor is it possible to 
hold that a king authorised a private individual or individuals 
to exercise judicial power in such crimes as murder when (as 
we shall see later on) the power of dealing with sahasa was not 
conferred on sreni or gana tribunals. The real meaning appears 
to be that the fines levied by him for the commission of the 
aparadhas in the villages granted would be made over to the 
donees as part of the gift, when recovered by the king. The 22 
vaxks were called padas of the king to distinguish them from the 
vyavaharapadas. According to PitSmaha 342 they are: ripping 
open an animal’s body (with a sharp weapon), destruction of 
growing crops, incendiarism, rape of a maiden, concealment of 
treasure trove, making a breach in an embankment or thorny 
hedge, grazing cattle over the field of another, destruction of 
a public garden, poisoning, high treason, unauthorised break- 
mg of the royal, seal, divulging the secret line of policy of 
t e king, releasing from jail a prisoner, appropriation of the 

taxes or fines to be levied by the king (these are two) 
appropriating gifts (made by the king) or the utseka 
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( ? utsarga, dedication to the public ), preventing the proclama- 
tion ( of royal orders ) by beat of drum from being heard, 
receiving property from a person who is not the owner, receiving 
articles that are enjoyed by the king ( without his permission ), 
causing destruction ( or loss ) of any one of the ( seven ) elements 
( of the State ). The fifty chalas were mostly breaches of etiquette 
before the eyes or in the presence of the king. According to 
Pitamaha they are: obstructing the road, raising the hand 
threateningly, leaping over a fort-wall ( without permission or 
reason ), destroying a cistern, destroying a temple, filling up a 
ditch ( dug round a fort ), divulging the weak points of the king 
( to the enemy ), unauthorized entrance into the harem or royal 
chamber or the treasury or the royal kitchen ( these are four), 
prying when the king is taking his meals, voiding ordure or 
urinating or blowing the nose or passing wind in the presence 
of the king ( these are four ), to sit before the king on haunches 
(paryankfisana), to occupy the foremost seat in the king’s 
presence, to enter royal presence in a dress more resplendenttkan 
the king’s or supported by another or by the wrong-doer or at an 
improper time (these are four), to lie down on the bed or seat of the 
king or to put on his shoes ( these are three ), to go near the king 
( uncalled ) when the latter is lying down on his bed, to serve the 
king’s enemies, to occupy a seat that is not offered, to use gold in 
the dress or ornaments (these are two), to take tambula (hom the 
king’s betel box ) and chewing it ( this is one ), to speak loudly 
without being asked ( by the king ), to run down the king, to 
wear only one garment, to appear before the king with oil on 
the hair, to untie the hair ( before him ), to cover ones face, to 
have a body painted with figures, to wear a S«land, to sha_ 

one’s garment, to cover the head, to be bent on find g 
weak points of the king, to be thick with evil men (or to touch 
the king), to have dishevelled hair, pointing out the nose, th 
ears and the eyes ( these are three ), to pick the.teeth to cleans 
the ear or the nose ( these are two ), given 

very long one the verses are not quoted below, but m S 

in the Appendix { note 342- a ). Sukra ( IV. . - 

all the verses from Nsrada and Pitamaha oaM *J* 
padas and chalas and in HI. 6 also gives a list of ten sms, 
is different from that of the aparadhas. 

In mo*™ works on 

Of Law are stated. For - sample. Dr . E. J « ** # vcr y 

pfudenqe’ (1933) furnishes at the end of his 
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elaborate classification which is set out in the note below . 343 
Ancient systems cannot be expected to present such a classifica- 
tion. Ancient Hindu smrtis were content, as shown above, to 
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divide tile vyavaharapadas into civil and criminal They more 
or less deal with most of the subjects brought out in modem 
classifications but not in an orderly manner They also divide 
laws into substantive and adjective or procedural The vyava- 
harapadas correspond to the former and the rules about 
procedure, the appointment of Judges and the constitution of 
courts, evidence and limitation are adjective law. Some of 
these are dealt with in the commentaries and digests under a 
section called vyavaharamatrka ( the elements of judicial proce- 
dure) and the rules of evidence are stated in Yaj, liar, and 
others under the vyavaharapada rnadana once alone It would 
be more convenient to deal with adjective law first That law 
is now of antiquarian or academic interest only and will there- 
fore be treated somewhat briefly. The smrtis lay down a high 
level of judicial procedure, but the procedure must have been 
modified to suit the requirements of different times and the 
resources and inclinations of different kings. Some of the 
vyavaharapadas viz rnadana ( recovery of debt ), stripumsayoga 
and dayabhaga ( partition of heritage ) are of great practical 
importance even now, as all Hindus are governed in matters of 
partition, inheritance, debts, marriage and sonship by the rules 
of Hindu Law gathered from the Smrtis and digests as modified 
by legislative enactments and judicial decisions For descrip- 
tion of Judicial administration in the Buddhist texts and times, 
vide Fiok pp 107, 111-112 ( which show that the administration 
of "justice in Vesali, the capital of the Licchavis, was a 
complicated 'affair, one of the courts being that of the althnhdakas 
i e. of eight heads of families), Jayaswal's ‘ Hindu 
part H pp. 156-157, Hiouen Thsang's account in Beal's B.E W.W. 
VoL L PP 84-85 ; and Bombay Gazetteer, VoL 24 pp 
(for the administration of Justice UDder the Marathas) 

Justice was to be primarily dispensed by the king. He 
was an original court as well as an appellate tribunal. Smr 
and digests insist that the king cannot dispense justice by ^ 
seif alone, but must do so with the help and guidance oi othera. 
to VHL 1-2 and Y&j H 1 provide that the | ^ paring 
«uidv dress or ornaments is to enter the sabha (the Hall 

into * SXSS 

by learned brahmanas and ministers profiojent mBtatecr. 

SEEKS SSSTtS. - - - 
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a king who examines disputes in the presence of 'the Judge, the 
ministers, learned brahmanas, the purohita and the sabhyas 
attains heaven. Yide Sukra IV. 5. 5 to the same effect (taking 
half verses from Yaj. and Kat. ). The king was not to decide 
by hims elf but was to follow the advice of his judge, though 
the responsibility even when he took advice was the king b. 
Yide Sukra IV. 5.6 (naikah paiyecca karyani). Nar. I. 35 says 
that the king has to abide by the view of the judge (pradmva- 
kamate sthtah), This sentiment that it is not safe for a single 
man, however clever he may be, to undertake to decide a dispute 
was so ingrained among all people that Kalidasa gives expres- 
sion to it in the Malavikagnimitra (Act I) when he pens the 
sentence * sarvajnasyapyekakino nirnayabhyupagamo dosaya’. 
In Kaghuvamsa 17.39, Kalidasa states that king Atithi always 
looked into the causes of people himself with the help of judges 
(dharmastha) u . Pitamaha 345 states that a person even if he 
knows the rules (of dhanna) should not give a decision single- 
handed. Justice was to be dispensed openly in the court and 
not secretly. Sukra (IV. 5. 6-7 ) states 316 that neither the king 
nor the judge nor the sabhyas were to hear a cause in secret and 
that there were five reasons that led to the charge of partiality 
in judges viz. hot temper, greed, threats, enmity and hearing 
disputes in private. Judicial 'action is divisible into two pro- 
vinces, viz. that of law and that of fact. The latter is a field in 
which it is impossible to lay down rules for determination. On 
points of facts there was a vast scope for the king’s or judge’s 
discretion. And therefore the texts contented themselves by 
saying that the king or judge should keep an. open or impartial 
mind, should be free from hot temper or greed, should hear 
causes under the glare of public view and should not decide 
at his own will alone but with the help of learned brahmanas 
and sabhyas. As regards points of law the king or judge is 


344. n i 

nfosa; » I 17. 39. The jsord vtUetj used here for judges may be noted. 
Kaut uses the same word in III. 1. From a: detailed examination of the 
RaghnvamA it appears very probable that Kalidasa had closely, studied 
Kaujriya's ArthaiSastia. 
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required to decide according to the rules of dharmasastra (Manu 
VUL 3 , Yaj JX 1, Kar. X 37, Sukra IV. 5. 11) and where there 
are no texts the king should decide in accordance with the re- 
cognized custom of the country. Eat solemnly warns 347 the 
king against legislating or deciding according to his own will 
in the face of the texts: 'If a king decides (a case) by his own 
fiat where there is a text ( of the sastra applicable to it) it leads 
him away from heaven, it causes ruin to the people, it brings 
danger ( to the king ) from the annies of his foes and it strikes 
down the roots of (long) life; therefore a king should decide 
the causes of people according to the rules of sastra ; but in the 
absence of smrti texts he should carry out ( judicial adminis- 
tration) according to the usages ( lit the views) of the country’. 
These are the same as Sukra (V. 5. 10-11). Eat further pres- 
cribes that the usages established in a country by the approval 
of its people and that are not in direct conflict with Veda and 
Smrtis should be recorded in writing under the seal of the king 
Pitamaha 348 quoted by the Sm. C. (IX p. 26) states that in 
certain cases it is the king’s own mind that is the deciding 
factor. 


How the king directly dispensed justice is illustrated by 
the rules of Gaut. XU 40-42 and Manu Vili, 314-316 that a 
thief who has stolen a brahmana’s gold may run with dishevelled 
hair to the king carrying an iron club or a heavy bludgeon of 
khadira wood, may declare the sin committed by him and request 
the king to award punishment, that the king may then strike 
him with the club and that whether the thief dies or lives after 
the king so strikes him he becomes free from the guilt. The 
king was also the highest court of appeal. The Rajatarangmi 
( VX 14-41 ) states how king Yasaskara heard the appeal of a 
person who had sold his house without the well, who on returning 


347. amvqf aNprremt i sugs'rsi^w * f?rr wni um- 

m?: n u=u suvttSt WTrvq; i VTwrmw g ufvt tstvssr aw- 
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w 3^ a wr nrenvar i s 
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Vide ug 8 3 for 
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from a long absence abroad found the well usurped by the vendee 
and was defeated in the lower courts because the vendee had bribed 
the scribe to write ‘ kupasahita ' instead of ‘ Icupamhita ' and how 
the king decided in the man’s favour by exposing the vendee with 
a trick;, while in VL 42-69 the same king is said to have reversed 
another decision about a contract by a man whose 1Q0 coins 
had fallen into a well. The same work in another place 
(IV. 82-108) states how a br&hmana wife appealed to the king 
of to find out the culprit who had murdered her husband 

in his sleep and how the king by superhuman means held a 
sorcerer to be the murderer. 

When owing to pressure of other weighty business the 
king cannot attend to the work of administering justice, the 
kipg should appoint a learned brahmana together with three 
sabhyas to decide the disputes of people. Vide Manu V33L 9-10, 
Yaj. II. 3, Kat. 63 319 (same as 3ukra IV. 5. 12). The qualifica- 
tions of a judge are set out in many places. Ap. 350 Dh. S. IL 11* 
29. 5 prescribes that in law-suitB judges shall be endowed with 
learning, good family, and should he old, clever, andcareful about 
dharma. Nar. requires: * The Judge should he proficient in the 
texts on the eighteen titles of law, their 8000 sub-heads, in logic 
(anviksikl) and should be master of the Veda and Smrtis. Just 
as a physician takes out from the body an iron dart by the employ- 
ment of surgical instruments, so a judge should extricate from a 
law-suit the deceit (underlying it)’. 351 Kat. says that a judge 
should be restrained, born of a good family, impartial, not 
repellent ( or harsh in his manners ), steady, afraid of the next 
world, highly religious, assiduous and free from hot temper. A 
fine enumeration of the qualities required in a judge is given 
in the ancient drama Mrcchakatika ( IX. 4 ). Vide Manasollasa 


349 . vgt & ’grfki i a^taw fhgaria wrgpjj srra- 

uwmroatnan two? i vra alv u tft g g t ps t$miiSa»t « 
quoted in sq. m. P- 279, *gnra® II p. 16, tRT. t. p.^IS ( first verse), 
ftert® on vt. n. 3 { 2nd verse ), p, 196, gp iv, 5. 12-13. Some 
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IL 2 verses 93-94. A Judge was generally styled pratfrivaka or 
sometimes dharmadliyaksa ( as in Raj R p. 18 ), S2 or dharma- 
pravaktr ( Manu V1LL 20 ) or dfiarmadJnleann ( as in Manasollasa 
IL 2. verse 93 ). Pr&dvivaka is an ancient word. It occurs in 
Gaut XOL 26, 27 and 31, Mar. 352 (I 35), Brhaspati (q. by 
AparSrka p, 602 ). The word is a combination of 'pra^' {one 
who puts questions to the suitors, from the root 1 pracch ' ) and 

* vivaka ’ ( who speaks out or analyses the truth, from the root 

* vac ’ with ‘ vi ’ ). The derivation is given by Nar , Brhaspati, 
KSt. 68 and others. The word * prasnavivaka ’ ( which is quite 
close to pradvivaka in sense and etymology ) goes very far into 
antiquity and occurs in Vaj. S. XXX. 10 and Tai. Br E 5 6, 
The existence of the word pradvivaka as early as Gautama 
( about 500 B.-O. ) and of prasnavivaka in the Vaj. S and Tai 
Br. clearly establishes that in ancient India judicial functions 
became separated very early from executive or political 
functions. 

The chief Judge was preferably to be a learned brahmans 
(Manu m 9, Yaj. H 3 ). Kat. (67) 351 and Sukra JfV. 5. 14 
prescribe that, if a learned brahmana cannot be had for the post 
of the chief judge, then a ksatriya or a vaisya who knows the 


352. rqfa: i ysTum mvwi i mfiw: terr 
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dhaTmasastras may be appointed, but the king should carefully 
avoid appointing a sudia as a judge. Manu VUL 20 sayB that 
the king may prefer a brahmana who is not learned and main- 
tains himself by the mere fact of his caste, but should never 
have a sudia as the expounder of dhartna and that the country 
whose king has a sudra as judge to expound dharma comes to 
ruin as a cow sinks in mud. Vyasa ( q. in S. V. p. 65 ) is to the 
same effect. Manu ( VUL 10-11 ), Yaj. ( II. 3;), Mar. ( HI. 4 ) and 
Sukra IV. 5. 17 state that the king should appoint at least three 
sabhyas {puisne judges or members of the court of justice ) to 
associate with the Chief Judge in the disposal of suits (the 
idea being that three are the least number of sabhyaB to be 
appointed ). Kaut. ( HL 1 ) prescribes that the courts called 
‘ dharmasthvja ' should be manned by three judges called 
dhanmsthas who should possess the qualifications and status of 


amatyas and that such courts should be established on the borders 
of the provinces, for a group of ten villages ( sarigrahana ), for a 
district ( drommukha, 400 villages ) and provinces ( sthanuja, 
800 villages). Brhaspati says 355 that the sabhyas may be 
seven, five or three. As in the case of the chief judge, the 
sabhyas should be preferably brahmanas, but they may be 
ksatriyag or vaisyas. Mann ( VUL 11 ) and Br. say that when 
in a sabha three brahmanas learned in the Vedas sit along with 
the chief judge appointed by the king that is like the sabha of 
Brahma or it is like a sacrifice. Yaj H. 2, Visnudharmasutra 
m. 74, Eat. 57, Nar. HL 4-5, Sukra IV. 5. 16-17 and others 
require the following qualifications in the sabhyas : they should 
be endowed with the study of the Vedas, should know dharma- 
sastra, should speak the truth, should he impartial to friend or 
foe, should be steady, devoted to their work, intelligent, here- 
ditary proficient 3 ' 6 in arthasastra. Impartiality in the king 
and the judges is insisted on in the texts. Vide Vas 16 ,)-5 
®r. (1.34, HL 5) Th. ^ Iot lo 

those who were ignorant of the usages of the country, who were 
atheists and devoid of the study of sastras, who were either 
puffed up, hot-tempered, greedy or distressed (Br. q. in Sm. C. 

^ mu II SlFWraqootea a II. p. 15. It is also ™ 

brCoS; , 
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IL p. 15). The chief justice (prSdvivaka) with the sabhyas 
constituted the Court, being appointed ( myukta ) by the king 
It was stated above that the king was to enter the Hall of 
Justice with the chief justice, sabhyas and brahmanas. The 
distinction is that sabhyas were appointed by the king as 
judges, while brahmanas were persons who were well-versed in 
dharmasastra, who could attend the Court, though not appointed 
( amijukta ) and whose opinions on difficult points of law were 
respectfully received by the judges. They (the learned 
brahmanas) were in the position of amicus cunce. All and 
sundry were not to intermeddle in trials before the court, but 
only those who were learned in dharmasastra were allowed to 
express their opinions on knotty points. Vide 357 Mifc on Yaj. 
H. 2. Manu VJJL 12-14 ( same as Nar. HL 8-10 in a different 
order ) say that either a person should not enter a sabha or if he 
enters should say what is proper, that a man remaining silent 
or declaring what is false becomes a sinner and that, where in 
spite of the opinion of some or all sabhyas, justice is not done 
by the king, they become participators in the king’s guilt. Eat. 
(74-78) makes it the duty of the sabhyas to bring round a 
king gradually to the right path when the king is about to 
start on the path of injustice and to state the true decision. 33 
In the case of the brahmanas their duty ends with stating the 
rule according to the sastras ; they have not, like the Babhyas, 
to prevent the king from doing the wrong thing or to bring 
him round to the path of right and justice. NSr. (HI. 1) states 
elsewhere that one who is not appointed by the king should not 
interfere by his speech in the decision of a case and that if he 
does so he would be fined. This applies to the people that are 
present in the court to see the trial or that accompany the 
litigants. It has no application to learned brahmanas, who 
though not appointed by the king, can state their view of the 
law, 359 Vide Vyavaharasara pp. 16-17. Nar. HI 17 requires that 

all the judges of the Court should give a unanimous decision, 

and that then only the decision leaves no grievance (m toe 
357. enr wigw r r adusum iSrg^rr i ffrerr- 00 ^ ” 2 ' 
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mind of the litigants l. 350 The V. P. ( p. 27 ) states, following 
Jaimini XE 2. 22, that the opinion of the majority of sabhyas 
is to prevail. 361 According to Gaut. 362 XL 25 as interpreted by 
Apararka p. 599, if there is a difference of opinion among the 
judges, the king is to seek the advice of those who are learned 
in the three Vedas ( along with the other vidyas ) and decide the 
matter finally, Kat. (58-59) states that the court of justice 
should have associated with the task of deciding disputes some 
merchants who belong to a guild, who are men of good family 
and character, of mature age, endowed with wealth and decent 
conduct and free from malice. The Mit. and Sm. C, say that 
this is done to placate the common people in the country. 363 
This also shows the growing importance of the moneyed classes 
and of traders In the Mrcchakatika a sresthin and a kayastha 
are associated with the Judge 


The chief judge and the sabhyas 354 were not to hold conver- 
sation in private with any one of the litigants while the suit 
was pending and if they did so they were liable to he fined ( Kat. 
70). Itaut TV. 9 prescribes fines and even corporal punishments 
for judges^ (dhai masthas) and pradestrs who corruptly give 
wrong decisions, cause loss or sentence to corporal punishment. 
If the sabhyas 355 give a decision, which is opposed to smrti and 
usage, through friendship, greed or fear, each was liable to be 
fined twice as much as the fine to he paid by the defeated party 
( a J- H. 4, Nar. L 67, Elat. 79-80). The Visnu Dh, S V 180 
and Br prescribe banishment and fo rfeiture of all property for 

^ S . 1 ?; ”*“ Si9 ”* ' * *"* S "* 
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sabhyas that give an unjust decision or take bribes Eat 81 
prescribes that the loss caused by the fault of sabhyas must be 
made good by them to the losing party, but the decision given 
by them will stand 366 Sukra (IV. 5 63-64) prescribes the punish- 
ment of a thief for a lekhaka (a scribe) taking down a different 
deposition from the one actually given or for a sabliya making 
use of such a deposition knowingly , IV 5 93 prescribes fine and 
removal from office if a sabhya gives a wrong decision through 
greed &c. and TV. 5. 282 prescribes a fine of 1000 panas against 


a judge giving a corrupt decision. There must have been a few 
cases of judges taking bribes in ancient India as in modern 
times ( even Lord Bacon in the 17th century was found guilty 
of taking bribes as Lord Chancellor and confessed his guilt) 
In the Dasakumaracarita 367 (VHL p 131) the cynical jester 
Viharabhadra says to his king that judges decide matters just as 
they please after taking bribes and the king thereby incurs in- 
famy and the sin of doing injustice It was believed that when 
a just decision was given, the king and the sabhyas became 
free from sin, the sin reaches him only who is guilty ( whether 
plaintiff or defendant); but where an unjust decision is rendered 
a quarter of the sin falls on the litigant (plaintiff or defendant) 
who is guilty of adliaima, one quarter each on the witnesses, the 
sabhyas and the king The Baud Dh S L'10 30-31, Mann VEL 
18-19 Nar (HI 12-13 ) have the same two verses. TheVyava- 
haratattva (p 200) says that Harlta also had the same verses 
In the Mattavilasa-pi ahasana (pp. 23-24) reference is made to 
the giving of bribes to the presiding officers of courts (we should 
read ‘ adhikaram-karamkandm' instead of - karunikSnSm). 

Kaut IV 4 makes it a duty of the samahmlr to employ spies m 
various disguises to test the honesty of judges ( dharmasthas ) 
and ma^strates (pradestrs) and, if they were found to be ready 
to succumb to bribes, to order their banishment 

As to sabha, vide pp. 92-93 above The Nhrukta W 5) * 
i -nitiffPiJ T 124 7 (qartanupiva sanaye dliananam) s 

Ssto -.S3 
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A court of justice was (acc. to Br“) of four kinds, vk. 
one established ( prahsthta ) in a fixed place such as a tow , 
fixed in one place, but moving from place to 
place as on a circuit), mudnta (the court of a judge appointed 

w the king, who is authorised to use the royal seal), sastla ( ox 
itrite acc to S. V p. 68 and Par. M. HL p. 24)1 e. the court 
in which the king himself presides The Court of justice { in the 
capital) was to he to the east of the palace as stated by 
Sankha and Br. (in Sm. C. Up. 19) and was to face the 
east The court-house should he decorated with Awe s, 
statues, paintings, idols of gods and should be furnished with 
incense, throne or seat (for the king or judge), seeds, fire and 

water (Br. in Sm C. JL p. 19 ). The sabha was also called as 
stated above, dharmadhikarana or simply adhikarana (in 
Mrcchakatika IX and the Kadambarl, para 85 ) or dharmasthana 
or dharmasana or sadas ( Vas. 16. 2 ) The Kadambarl ( para 85 ) 
speaks of the royal palace as having a court of justice where 
the judges ( dharmadhikarins ) sat on high cane seats The time 
for holding the court is the morning, acc. to Manu VII. 145, 
Yaj. I 327. Kaut states that the king 370 should look into the 
disputes of people in the 2nd part of the day divided into eight 
parts. The Dasakumaracarita (note 367 above) shows the same 
thing. Kat. (61-62) prescribes that the time for holding the 
court as laid down in the tastras is three parts of the day after 
the first part (when the day is divided into eight parts) l. e. 
from 7-30 A M. to noon. There were holidays on which 
courts were closed i. e on 8th and 14th Wits, Full Moon day and 
the amamstja of every month ( Samvarta acc. to Par. M. HI. p. 23, 
Harlta, acc. to S. V. p. 72). The sabha is said to have ten angas 

368. srfathfn strrrh msmnSssiiir'fetrr i siSrtnn reagni t ■* 

snnirat « q. by ami® p. eoo , nvr. r. p. 20 ascribes it to grfhr. 

369. tttpvijvmmhtri i 

rmt « 15. la p 30, n. p. 19 and «q. f?r, p, 5. It is pro- 

bably such a hall decorated with statues and pictures that is referred to in 
the play Knndamala (p. 10) 1 v iynWiT f ’ { in Prakrit ), in 

which some scholars find a reference to the play called Pratima, one of the 
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3?o tnv w fifths q tc s nw n jwt sn v i ffo 

19 ; aurtnjsmrttmagrf vurav verg i n stricst bi toih 

Ttnsmft jpfiwtht n qrmn. q. by snrera? p. 601, pjuN- IX. p. 27, ft p. 72. 




278 . History of Lharmaiaslra ty 0 j 

slfcW 71 Vi \- he kin t S ’ the chief ]ud ^ appointed by him the 
sabhyas, smrti, ganaka (accountant), lekhaka (the scnbe) gold 

S S r - a ? / a baili ff> otherwise called sadhyapak)’ 

t?e etbW 50 • "fu ( th6 law)> 4116 klne awards Punishment, 

down th/^1 “S”?""? l ISPUt0 ’ fimrti ( dharmasastra ) k ys 
^l 0 , 0 * deo «ion the success (of one party or the other) 
th/w p ^ nlBhraent ; sold and fire are required for taking oaths 

Se wSm 18 v“ they f6el thirsty, the ganaka counts 
the wealth or subject matter of dispute, the scribe writes down 

the pleadings, depositions and the decision, the purusa summons 
he sabhyas, the defendant, the witnesses and he guards the 
complainant and the defendant when they have furnished no 
surety (for appearance ). It is further said that of these ten 
angas (limbs) the king is the head, the judge the mouth &c. 
Acc to Br. (q. in Par. M HI p 30) andSukralV 5 43 the 
accountant and the scribe were to be proficient in grammar, 
lexicography and counting, were to be pure (in character) and 
conversant with several alphabets Purusa was called sadhyapala, 
who was to be hereditary, strongly built, a Sudra and obedient to 
the sabhyas ( Vyasa in Par M. HI p 30, Y P p 31) The ten 
angas enumerated above ( viz. king &c ) are respectively iden- 
tified with the head, the mouth, the arms, the hands, the thighB 
( ganaka and lekhaka), the two eyes ( gold and water), the heart, 
feet (Br. in V. P p 31, Harlta in Raj R p 20 ) In the Hall of 
Justice the king faces the east, the sabhyas, the accountant and 
the scribe respectively face the north, the west and the south 
(Br. in Par M HI.p. 35, Yyavaharasara p 25) Omitting the 
king and the chief judge the sabha is said to have eight angas in 
certain works (e g. S V p 72) The chief justice, the sabhyas and 
the learned brahmanas were probably elderly people, as great 
emphasis is laid on this by.Nar. (HL 18) and Udyogaparva 35,58 
‘that is not a real sabha where there are no elderly men &c ’ m . 

§ ii ... strsnSffi eu* 5rran\»vT! urivhfterars i rtrfinffSfawk srvqiu gu 
aur » srusjiu Ttv”TTjfr wig i jwnS; w 

q msnurep 600, II p 20, <JVT mill p31,lRl (pp 20-21 ) 

attributes these to fgrffcT Vide ^5 IV 5 38-42 for the verses up to 

mt ur uuRa w artrrv 11 ni 18 = vwnuiv 35 58 (reads 

). Acc to a verse quoted from the s bvthe *1 1°^ on 

S a mTT IS of three kinds truirg TUUT Uurwr W 1 

aur usrnuihcu fi t g i lg : irf ru fi i dm n The first (wdu*rr) deaIt Wlt “ J'llTf 
and PTVT&V, -the 2nd ( thUnU T ) was a ball where sacrifices were performed 
and the 3rd ( natmTT ) was the royal durbar attended by brahmanas, warriors, 
royal officers and servants. 
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v In the drama Mrcchakatika (Act IX) we have a graphic, 
though brief, description of judicial procedure in ancient India. 
That drama is at least as old as the 4th or 5th century A. D. It 
is very instructive to compare the procedure described in it with 
that gathered from Nar., Br. and Kat. who constitute the leading 
triumvirate on law and procedure in the smrtis and who pro- 
bably flourished a little before and a little after the drama. It 
will be found on comparison that the procedure in the drama is 
in essentials the same as that of the three smrtis mentioned 
above, though there is some difference in minor details. The 
principal points in the drama bearing on judicial administration 
may be brought together here at one place. The court house 
was called ‘ adhikarana ’ ; the chief judge was called adhikara- 
nika ; he was assisted by the srestlim ( a prominent merchant 
or banker) and a laiijaslha, ; all three are referred to as 
adhikaTanabhojaka ' and are addressed as adlukrta or myuKta 
( appointed by the king ) ; when a despot was on the throne, the 
judge’s position was precarious and he could be deprived of the 
post at the king’s sweet will ( the Sakara, king’s brother-in-law, 
threatens the chief justice with summary dismissal ). There was 
a servant who arranged the seats in the court, inquired whether 
there was any litigant, summoned Vasantasena’s mother and 
Oarudatta ( this man corresponds to the purusa or sadhyapala ) ; 
inquiry was made by the judges as to whether any one wanted 
to file a suit or complaint ; the sresfhin and kayastha are asked 
by the presiding judge to write down the important parts of the 
complainant’s statement; a private person (who was not a 
relative) could complain to the court about an alleged murder ; the 
judge allowed an old person like the mother of Vasantasena and 
a respectable and well-known citizen like Oarudatta to occupy a 
seat when replying to questions from the court, but Carudatta 
was deprived of this concession when a pram facie case was 
made out against him; the court-house (being probably situated 
near the palace ) had near it mantrins, dutas, spies, an elephant 
nd ah°rse( and the chief of the city police is asked to ride 
f ad whether the corpse of a woman lay in the 
’ a “ d k5yasttlas ’> Carudatta was called upon to 

ichala) will be allowed to pass; 31 * when a strong case was 
^ > vn*. n. w; wmdteut - 
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niado out against Cirudatta by circumstantial evidence he was 
askod to confoss his guilt, otherwise he was told that he would 
ho whipped ( i. e this refers to whipping to extort a confession, 
vide above note 332 ) ; tho judge was only to pronounce the 
judgment and recommend tho legal punishment, while the king 
had tho last word about the exact punishment, Manu's work 
was an authority ; a brahmana offender was not to be sentenced 
to death, but was to bo banished with all his wealth, though 
some kingB did not act up to this rule ; impalement was carried 
out by candalas , ordeals of fire, water, poison and balance were 
known and Sudraka convoys ( visasahlatnlagmpraithiteme acaie) 
that Carudntta had prayed for trial by ordeal, hut that the chief 
justice, bocauso thero were witnesses and circumstantial evi- 
dence, refused that request, 


The court so , far described (i. c. where the king or the 
chief justice appointed by him presided) was the highest court. 
But other tribunals were recognized m the smrtis and digests 
Yaj. I 30 and Nar. (I. 7) state 371 that law-suits may be decided 
by village councils ( lulant ), corporations (stem), assemblies 
( puga in Yaj , grout in Nar. ), the judges appointed by the king 
and the king himself, each later one being superior to each 
preceding one The first three were practically arbitration 
tribunals like the modern panchayals The several words here 
require explanation and they have been differently interpreted 
by different digests Medhatithi on Manu VIII 2 explains 
these words at great length Acc to him ‘ kulani ’ means group 
of relatives’ and also (acc. to some) ‘impartial persons 
( madhyasthapurusah ) and ‘gam’ means ‘builders of houses 
and mansions or brahmanas dwelling in mathas’- Acc to the 
Mit and V P. p 29 ‘kulani’ means ’ an assembly of the rela- 
tions, agnatic and cognatic, of the litigants’, acc to the Sm 
C. it means ‘the agnates of the parties ; acc. to Apararka ^ 
means ‘husbandmen’. It appears likely that kulani b “ d 
officers who presided over a group of eight or ten s 

who were granted the produce of one hula of land as then 
Knlarv Vide Manu V3L 119 and KuIIuka thereon and Damoda 

nur Sate ofaupta year 124 in which the head of the tetort 

(visayapati) is said to have beer * ptfO) and 

pratharaa-kulika and prathama-kayastha (E. 1 1 P- 
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‘ gramasta-kul adhikaranam ’ in E. L vol. 17 p. 345 atp. 348 in 
the reign of Ku maragupta I. From the Sanchi etone Inscription 
of Chandragupta II ( of the Gupta year 93 L e 412-13 AD.) it 
appears that panchayats were called ‘ pancamandali * (Gupta 
-Inscriptions pp. 29, 31). ‘Sreni’ means, acc. to most commenta- 
tors, 'the corporation of persons following the same craft or 
avocation , though they may belong to different castes ’ such as 
horse-dealers, betel-leaf sellers, weavers and dealers in hide, 
Aoc. to the V. M. p. 280, ‘ sreni ’ is an association of artisans er 
traders ’. * Pugas ’ are assemblies of men of one place ( a village 
or a town) belonging to different castes and following different 
avocations, Kst (225 and 682 ) distinguishes between gam and 
puga which he respectively defines as'assembly of families’ (kulas) 
(Sm. C. II p. 18, Par. M, HI p. 352) and * assemblies of traders 
and the like ’ ( V. R, p. 668 ) V, P. p. 30 says gam and puga are 
synonyms The king waB thus the highest court of appeal and 
next to him was the court of the judges appointed by him 
Brhaspati (S. B. E. vol. 33 p. 281 verse 28) ordains 375 that the 
kulas, srenis and ganas that are well-known to the king may 
decide the disputes of litigants except those that fall under 
sahasa and that it was only the king who could carry out the 
order for fines or corporal punishments, i. e the arbitration 
courts could only decide disputes not involving sahasa and they 
had no power to execute their decrees about fines and corporal 
punishments, but that their decisions had to be filed with the 
king, who, if he did not disapprove of them, put them into execu- 
wn. Pitamaha 376 appears to mention three classes of State 
^ ile and Nar. refer only to two (viz. that of the 
chief justice and that of the king himself ) : * a dispute decided in 
a village may be taken to the city and one examined in the city 
(court) to the king; a dispute decided by the king whether 
correctly or incorrectly cannot be reviewed.’ It is distinctly 



375. 
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provided by Br. 377 (S B. E. vol 33 p. 282 verse 31) that the 
sabhyas are superior to the kulax and the rest, the chief justice is 
superior to sabbyas and the king is superior to all Pitamaha 377 * 
provides that when a litigant is not satisfied with the decision 
given by a kula tribunal or the others, he can carry the matter by 
way of appeal to the king. Besides these courts it appears from 
Kautilya that the village headman ( gramika or gramakuta ) 
exercised certain summary powers such as driving out of the 
village a thief or an adulterer (IIL 10) and that he could lay 
some offences (IV. 4, grumakutamadhyakscm) ta satri bruyut &c.). 
Even in the 20th century in the Bombay Presidency under the 
Village Police Act (Bombay Act VUI of 186? ) the village head- 
man (called Police Patil) has the authority to try and on con- 
viction to punish with confinement for a period not exceeding 
twenty-four hours any person charged with the commission of 
petty assault or abuse within the limits of a village and the 
person convicted has no right of appeal to any court or magis- 
trate against such conviction and only the High Court has the 
power to entertain a petition for revision ( which it hardly ever 
does). Bhrgu 373 quoted in Sm. C IL p 18 and other digests 
says that there are ten tribunals common to all men viz. the 
village people, the assembly of the citizens of the capital, gam, 
sreni, men learned in the four vedas (or yidyas viz- anvikaiki 
and the rest ), the mrgins, kulas. kuhkas, judges (appointed by 


377. tW wwhn: 

finra&r- * ssOTarvKuviTs *j*ntnwhvsrr.mt;: ^3. » wwmreaU war sm vpw 
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the king) and the king himself. The vargins 373 are the groups 
of various kinds such as ganas, pugas, vratas, srenis and others 
Kulikas may be the elders of the families of the plaintiff and the 
defendant. In the Damodarpur plates ( E. 1. 15 p 130 ) we come 
across one DhrtimitTa who is described as prathamakulika . 
The word ‘pancakula’ was applied to certain high officers in 
Gujarat and Kathiawad; vide I. A, vol. 11 p. 220 (Abu Ins. of 
Bhlmadeva dated Vikrama year 1265 ) and Tawney’s translation 
of the Prabandha-cintamani pp. 18, 84, 129, 149, 190 for panca- 
kula The provisions about the conflict between customs and 
usages on the one hand and s< ult and snirti on the other will be 
dealt with in detail later on in another section. A few words 
may be said here about conflicts between smrtis. In disputes 
between residents of the same country , the same city or the same 
hamlet of cowherds or of the same capital or village, the decision 
should be according to their own conventional usages, but in 
disputes between these and others (who are not residents of 
those respective places) the decision must be in accordance with 
the sacred texts 333 ( Eat. 47 q in S. V p 72, Par. M. 3H. p. 41 ). 
Another rule is that when there is an apparent conflict between 
two smrtis, reasoning is to decide in ordinary life which should 
be followed or reasoning based on the actions of the aged and 
the experienced is to decide what text to follow (Yaj. II 21 ) and 
the business of the interpreter consists in holding that one of 
the smrtis contains a general rule and the other an exception 
or that the two apply to different set3 of circumstances ( visaya- 
vyavastha ) or that an option may he intended. Voluminous 
glosses have been written on this one text of Yaj H. 21 right 
from Visvarupa in the 9th century downwards Another rule 
is that in the administration of justice dharmasastra rules have 
superior force to those of arthasastra This has been already 
referred to above (p 9) Bhrgu further provides that foresters may 
get theiT disputes settled by foresters, members of caravans by 
other members, soldiers by (a tribunal of) soldiers and those 
who stay in a village as well as in a forest may get their dis- 
putes settled either by villagers or by foresters by mutual 
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agreement and that the five tribunals for foresters and others are 
kulikas (high officers or heads of families), sarlhas (members of 
caravans), headmen, villagers, citizens The texts furtherprovide 
that m certain cases the court was to call in aid outsiders to help 
in deciding disputes. Vyasa 331 sayst ‘In the case of disputes 
among traders, artisans, husbandmen and actors it is impossible 
for others to give a ( correct) decision, hence such matters should 
be got decided by experts m those various matters’ Br. states 
that in disputes among husbandmen, craftsmen (carpenters 
and the like), artisans (like painters), money-lenders, guilds, 
dancers, sectarians (like PSsupatas) and criminal tribes the 
decision should be made with the help of those who understand 
the conventions made by them and their usages. In disputes 
about the boundaries of villages and about fields in a village, 
four, eight or ten neighbours were to settle the boundaries (vide 
Manu VEL 258, Kaut. ILL 9, Yaj. H 150-152 ). Kaut. 1 19 
and Br. 382 (q in Y P. p. S3) say that disputes between those 
who have performed austerities or between those who are adepts 
in witchcraft and Yoga should not be decided by the king 
(unaided), but with the help of those learned in the three Vedas, 
as otherwise they may feel offended piese quotations show 
that certain people could claim to be tried by their peers or at 
■least by a jury. This jury system was resorted to for settling 
complicated questions of fact It is a very ancient system, being 
mentioned even by Gautama 383 XI 21-22 ‘the king, having 
received help from the heads erf husbandmen, merchants, cow- 
herds, money-lenders and artisans as regards disputes in then 
own groups, should finally decide what is just’. 


It has already been stated above that the king is to decide 
according to the smrtis He has also to take into ^ration 
the duties and usages of these veral varnas and the eighteen 1 
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castes 384 ( acc. to Maim Vm. 41 and Harita ). The eighteen low 
castes said to he outside the pale of the four varnas and sir am as 
are enumerated hy Pitamaha, viz. washerman, shoe-maker, nata 
(dancer caste), bamboo-woiker, fisherman, mleccha, bhilla, 
abhlra, matanga and nine others ( the names of which are not 
given here as the text is corrupt ). 

The foregoing gradations of tribunals did not all exist at 
all times in ancient and medieval India. One thing is, however, 
quite clear There was always a court of the Chief Justice 
appointed by the ruling power and final appeal lay to the ruler 
himself. But as regards inferior tribunals usage varied. For 
example, it appears from a decision of 1742 in which a, ruling of 
king Shivaji about a Kulkarni rntan is set out that in Shivaji’e 
time disputes could he taken before three different but inferior 
tribunals, viz the got ( i. e. the assembly of castemen ) which is 
somewhat like the ku!a tribunal of the smrtis, or before arbi- 
trators hailing from a place other than where the dispute took 
place or before the officers, balutedars and chief men of several 
villages round about. 355 


Manu (Vm 23) prescribes that the king fully dressed and 
with an undisturbed mind, after taking his seat in the Hall of 
Justice; should perform obeisance to the gods, the guardians of 
the (eight) quarters ( India and others, as specified in Manu 
VH 4 } and should then commence the work of looking into the 
Xega! business The transaction of’ legal business has four 
stages (from the king’s or judge’s point of view) viz. first 

flom a Person, then finding out under 
what title of law ( vyavaharapada ) the information falls, then 
consideration of the pleadings of the parties and the evidence 

384 srmnfifr nqrftai w ijynh . w qnro mimm- 
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lod by them and lastly the decision. 386 When a litigant comes 
before the court at a proper time (i. e. when the court is sitting) 
and makes his bow, he (the king or judge ) should 357 address 
him as follows . — ■'* What is your business ? What is the injury 
done to you ? Don't be afraid, speak out, man ! By whom> 
when, where and why ( was the injury caused ) ? When thuB 
asked whatever he replies should be considered by ( the judge ) 
with the sabhyas and brahmanas and if the matter be legally 
ontertainablo he ( the judge ) should deliver the seal (sealed order) 
to the plaintiff or order the bailiff to summon ( the defendant )". 
Those observations are made by Kat (86-88) Whatever a 
man, being excited by one of the emotions of love ( or anger 
or greed ), says before the court, should be first written down 
on a board or the like by the scribe ( Nar 338 II 18 ) 


Very elaborate rules are laid down about the summoning of 
the defendant or accused by N&r. (X 52-54 ), Br, Kat ( 96-100 ), 
Sukra ( IV. 5-102-106 ) and others. A few of the rules are BBt 
out below. The first person to be summoned is the one against 
whom a complaint based on suspicion or truth is made by the 
plaintifT or complainant But other persons may be called as 
defendants 335 either when the person proceeded against by the 
plaintiff puts forward another as liable to plaintiff’s claim or 
makes another liable along with himself or when another person 
is accepted by the plaintiff (on behalf of another who is a minor 
&c. ) or ( acc. to the Madanaratna ) another person himself comes 
forward ( as defendant ) The king should not require the personal 
appearance of the following persons the diseased, minors, very 
old ( beyond 70 ), one in a calamity, one engaged in some 
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religious rite, one who would suffer irreparable loss by coming, 
one in misfortune ( such as the death or disappearance of a 
dear relative), one engaged in the king’s business or in a 
( religious ) festival, one intoxicated, a lunatic, one distressed, a 
servant, a woman 390 who is young and whose family is in 
straitened circumstances or who is of good family ot who is 
recently delivered, a maiden who is of a higher caste than that 
of the complainant. Nar. (I. 53) prescribes that cowherds 
when it is the season for taking cows for grazing, agriculturists 
in the sowing season, artisans actually engaged in work 
and soldiers engaged 390 « in war should not be summoned to 
appear in person, while so engaged. In these cases some 
one on their behalf should be summoned as a representative. 
But it is provided that even these persons may be summoned with 


proper safeguards in important cases or grave charges, such as 
the killing of human beings, theft, rape, eating forbidden food, 
counterfeiting coins, high treason &c. But women who by 
their earnings support their families, unchaste women, prosti- 
tutes, women without family and women excommunicated for 
grave sins may be summoned to appear personally & 1 . A person 
who is summoned and is able to appear but does not appear in 
person was to be fined according to the value or importance of 
the subject matter oi dispute e. g. in slight causes fifty ( copper) 
pauas, two hundred at least in the cases of middling value and 

500 panas at least in heavy causes ( vide Kat. 100-101 quoted by 

Sm. C. H p 34, Apararka p.607.) After taking the fine and 
waiting for 30 days or a month and a half the king may give 
a judgment in favour of the plaintiff, due to defendant’s default 
But if the defendant does come after that time, the suit may 
be restored and proceeded with. 393 But when there is an invasion 
by an enemy or a famine or an epidemic or disease the king 
should not impose a fine, but send a second summons. In the 
ease of those who are exempted from personal appearance ( as 
above) their relatives (son, father &c.) or some other person 

390. Compare sec. 132 o£ the Indian Civil Fro. Code (Act V of 19081 

for exemption of certain women from personal appearance, * 

390 a. Compare the Indian Soldiers ( Litigation ) Act (TV of 1925). 

391. Vide Mit. on Yaj II. 5 (for quotations about most of these rnlert 
Apararka p 606. Par. M. m p 51. Vyavahara-mayukha pp <Mo 
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appointed by them ( such as a pupil, servant &e. ) or one who can 
be recognised as their agent may be allowed to appear But 
no representative was allowed in serious charges cited above 
(vide Kat 93-95 q by Apararka p. 639, Sm 0, H p 34). If a 
father, brother, a friend, or a relative appears before the court for 
the real litigant, the law-suit may be proceeded with (Pitamaba) 
Whoever carries on anything through another by appointing 
him to that task should be understood to have done it himself 
and the business transacted by such a representative or agent 
cannot be annulled If a person who is not a brother nor father 
nor son nor appointed to represent another prosecutes a law- 
suit for another, he is liable to be fined 39 * As the king was 
supposed to be the guardian of a minor’s wealth, it appears from 
this that a king-could have appointed a guardian for the suit 
"when a minor was concerned. The above provisions show that 
maintenance and champerty were not encouraged by ancient 
Hindu lawyers. 


An interesting question arises whether lawyers as an 
institution existed in ancient India The answer must be that 
so far as the smrfcis are concerned, there is nothing to show that 
any class of persons whose profession was the same as that of 
modern counsel, solicitors or legal practitioners and who were 
regulated by the State existed. This does not preclude the idea 
that persons well-versed in the law of the smitis and the pro- 
cedure of the courts were appointed (myukta) to represent a 
party and place his case before the court The procedure 
prescribed by Nar, Br and Kat reaches a very high level oi 
technicalities and skilled help must often have been required m 
litigation. In the com of Asahaya as edited by Ea £ ana “f 
onNar. (rnadana4) there is an instructive story 'J® 
it appears that persons who had studied the smrtishelp P 
in return for a monetary conside ration to raise contention s 
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before the court. But there also the helper comeB forward 
saying that he is a very old friend of the family and has been 
appointed by the party to represent him. So be corresponded 
to what is called a recognized agent in the Indian Civil Pro- 
Code, Order HI r 2 ( Act V of 1908 ). In Sukra IV. 5. 114-117 
some important rules are given : 351 the person who is appointed 
to represent a party should get as his wages 1/16, 1/20, 1/40, 1/80 
or 1/160 part of the amount in dispute, that the wages become 
less and less as the claim in dispute becomes higher or if 
several persons employ one representative; one who knows 
dharmasastra and the procedure of law-suits should be appointed 
as representative and not any one who is deficient in these ; if 
the representative takes wages without knowing these he should 
be punished by the king. A representative is to be appointed 
by the party and not by the king at his will ; if the representa- 
tive allows the matter entrusted to him to fail owing to his greed 
he is liable to be fined 353 . In the ‘ Questions of Milinda ’ ( S. B- 


" ’•mi i m iq Mg 1*1 mT-*u 

iMiq-vuT tRV vtawu; ii w u? i awvui isfit 

Ptq\t?wu. n wvf fitcvt fvpfpft vr rvnmtrvi i cu^tot 
S fS-i PfnWV <pj£e«'iq n XV. 5. 114-117, The words present 

a difficulty. Probably there is a compound of ijut with ugWRt.. 

395 The story in the com. on Nar. is as follows : In Patalipntra (modern 
Patna) a brahmana named Sridhara acquired with great trouble a fortune and 
lent to a trader named Devadhara ten tnousand drammas at the rate of 2 per 
cent per month When one month passed Devadhara paid as interest 200 
drammas. When the 2nd month was running, Devadhara died of high 
fever, his son died of cholera and only the great-grandson of Devadhara. by 
name Mahidhara, remained. He was a very young man addicted to gamb- 
ling and other vices His property was taken under their protection by his 
maternal uncles They were advised by a brahmana who had a smattering 
Of smrti lore and was called Smartadurdhara • Don't pay even a rupee to the 

irs-i 1 3h , a V aVe y0U even ,n CoUrt b y C'tlng appropriate 
V The uacles re P 1,ed ' lf y QQ save us, we shall give you a thousand 
drammas as a reward * When the 2nd month passed (from the date of 

Arrowing). Sridhara called upon the uncles to pay 200 drammas as interest 

om' ih“ d ” ' They r6Fhed ' Y0U Cann °‘ cIaim even tbe principal 

^ “ ° f the ° ngU,aI borrower ), much less interest’. 
S & a legaJ advlSet of tbe uacl «. said "Narada declares 

grand3 ° nS Sh0uld pa y the debts 0{ the grandfather; that 

but l t r SeS v ‘ he f0Urth ’- ° n heanng this Sridhara was stunned 
‘gathering his wits filed a suit a the court and had summonses issued 

( Continued on the next page) 
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E vol 36 p. 238) there is a passage about certain bhUkus in 
he city of Righteousness’ ( dhammmqaia ) who are styled 
ahammSpanikas ’ (dealers in dharma) and are described as 
ollows: ( Bhikkhus ) , who in the spirit and the letter, in its 
arguments and explanations, its reasons and examples teach and 
repeat, utter forth and recapitulate the ninefold word of the 
Buddha; such bhikkhus are called, 0 king, lawyers in the 
blessed one’s city of Righteousness ' and on p 239 there are 
dhammasettbino ' (bankers of dharma), which word reminds ns of 
the sresthin in the Mrcchakatika. The dhammapamkas probably 
correspond to such lawyers as SmSrtadurdhara mentioned above 
The rules of Sukra make a near approach to the modern 
institution of the Bar and the fees prescribed by Sukra are 
similar to those allowed by the Bombay Regulation IT of 1827 
and by Schedule HI to the Bombay Pleaders’ Act (Bombay Act 
XVH of 1920 ) The first legislative enactment in India to deal 
with lawyers for representing parties passed by the British 
Government was the Bengal Regulation VHof 1793 which defin- 
ed the privileges, the fees (five per cent up to 1000 and then on 
a sliding scale) and responsibilities of mkeets (which word 
originally means ‘agent '). 


The plaintiff may put under restraint till the approach of 
the summoner (the bailiff) by the king’s order the defendant, 
who does not stand up to meet the claim (i e. is about to abscond 
or may abscond } that is to be investigated ( or when the plaintiff 
spoke to him about the claim before coming to court) and 

( Continued from the lost page) 


to Mabidhara, great-grandson ot Devadhara, and his uncles Sureties woe 
taken from both sides The uncles were asked (by the court) 'why doo - t 
yon pay the interest to Sridhara’? They appointed as their representative 
Smartadnrdhara, who said that he and his ancestors were fnends of the 
family of Mahidhata and so he addressed the conrt 'I rely on Kira s 
words (quoted above), and Mabidhara being the fonrtb from Devadtom 
(including the latter, is not liable to pay • Bbatta Smirtaselbara laughed nt 
this and said •Smartadnrdhara, yon are not deeply learned in thejwrt. 
nor have you studied glosses thereon The whole of the debt of 1 
lent by Sridhara is still due from Mabidhara, as he is the ;e (0 „j, 
of the borrower, as three male descendants of the borrower ar 
the ancestor's debt and as Narada means only this that the 
grandson (who is the fourth from the borrower. father' 

computation) is not liable to pay the debt of ho s gn 5at *^ _,,6ca- 

and the learned speaker charged him with having been promised a gra 
tion. Smartadnrdhara and his proteges lost the case. 
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who disregards the words of the claimant. This is called 
asedha which is explained by the Mit. on Taj. H 5 as restraint 
under the king’s order. It is of four kinds viz. restraint as to 
(sihana) place (e g. you are not to go elsewhere from your 
house or a temple), as to time ( e, g. you must present yourself 
on the 5th of a certain month), restraint from going on (pm. 
tiasa) a journey (till the suit is decided) and restraint from 
doing certain actions (e. g. you are not to sell certain property 
or to plough a certain field till the disposal of the suit) m . 
The rules about asedha are laid down by War. ( 1. 47-54), Br. 
(q. by V. P. p. 42, Sm, G IL pp. 30-31 ), Kat 103-110 ( all quoted 
by V. P. pp 41-42, Sm. 0. H pp. 30-31) War. (1.54) states 
that those persons whose personal appearance is dispensed with 
as slated above are not to be subjected to asedha Narada 
provides that he who disregards the prohibitory order ( asedha ) 
of the court should be punished and that he who obtains a 
restraint order against a person that should not have been thus 
proceeded against should also be punished. Acc to Kat. that 
man who restrains the defendant so as to prevent him from 
exercising his limbs or from talking or breathing freely should 
he punished and not the defendant if he breaks such restraint. 
A defendant would not be liable to be fined, if he disregards a 
restraint order which ties him down to a river ford, or to a forest, 
to a bad place ( infested by thieves and tigers ) or at the time of 
an invasion (War I 49) There is a provision which looks like one 
for the appointment of a Receiver in modern times. Kat. ( 120 ) 
says ‘A king should not allow a litigant to proceed if the litigant 
retains the property or money which he has (been shown to have) 
seized ; it should be delivered over to the opposing litigant ( if 
he be trustworthy )' or it may be kept with a third person ( as 
receiver for the successful party ) » When the defendant comes 

on being summoned, he and the plaintiff are both to be placed 

before the judges (Pitamaha q. in Sm C II p 34) Then a surety 
is to be taken from both who would he capable of carrying 


396. It should be noted that these protons about asedha are analo- 

gous to those about attachment or arrest before judgment (section 94 and 
?n7 lDdlan CiViI Pr ° C ° de ° £ 1908 > and temporary injuncbon 

(Order 39 of the same), 

397. sftannTt * uvtvi uftavti i wu wmrnc* vriv 

q in II. S 35. fuvr^gsgp. 94, which explains ‘arfsrrr 

utfiTimtif vurrqnnfiust egr vnnmrftfe q T * tnvftmwr 

^ vew * ^ raOTOr . , ^ 

“uviw: ( to . ) <rcqsn^r trrev wm at lutcTrteFqtj ; 1 
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out the decree made by the court 1 . e who would be able to pay 
the amount of fine to the king if the defendant denied the 
plaintiff’s claim or who would be able to pay double the amount 
of the claim if the plaintiff's claim be found to be false (YS], 
II 10-11 ) If any one of the parties cannot offer a surety, then 
he has to be kept in the custody of the court’s bailiff (sadhyapSla) 
and has to pay the daily wages of the bailiff at the end of 
every 398 day ( Elat 117 q. by Mit on Yaj It 10 ) The following 
persons could not be accepted as sureties ( Kat. 114-116 q. by 
Mit on Yaj H 57 ) ‘ the master ( in the caBe of a party being a 
servant ), an enemy, one authorised by the master, one arrested, 
one fined, one accused of grave sins or offences, one who is a 
co-sharer in family property, a friend, one who is a perpetual 
student, one who is appointed to do the king’s business, ascetics, 
one who would not be able to pay the amount decreed and the 
fine to the king, one whose father is living, one who incites the 
party for whom surfety is demanded, one whose antecedents are 
unknown ’ When a person ( of any caste ) is kept guarded for 
want of a surety he is not to be prevented from doing necessary 
and obligatory acts ( bath, sandhya worship &c ) and if he runs 
away from the guard he should be fined eight panas ( Kat 119 
q in Par M IH 58 ). 

When the defendant comes before the court, the information 

at first given by the plaintiff is to be written down accurately 

in his presence together with the year, month, fortnlg “- dy ’ 
names ( of parties ), caste &c ( Yaj H. 6 ) When the aggrieved 
party first comes to the court, all that is taken down is th 

Star in dispute (i e the draft of the plaint), 

defendant comes, the plaint is written down . wlt ? a “ de1 ^ e 
( including the grievance as stated in the beginnr g). 
i ; t . ; ca iied by various names in Sanskrit viz. paksa, ? > 

J Sms* nwfiwtsuw ^ 

399 smaspu^ I am on VT. n 6. 

ftfrr < wwr srP * ,roi T ‘ mf 
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( 130-131 ) says that the judge 400 should have the plaint written 
down on a board ( or on the ground) -with apiece erf chalk as 
narrated naturally by the claimant and then on ■ a leaf ( palm 
leaf or bark or paper ) when it is corrected ( after the defendant 
appears) and that the plaintiff may delete some matters from the 
original ( draft of ) plaint and may fill in gaps and that such 
amendments may be made in the draft till the plaint is finally 
settled. 401 It appears from the VyavahSiatattva (p. 205) that 
the pleadings (the plaint and the reply ) could be written down 
in Sanskrit or in the vernacular of the parties if they were 
ignorant The Mrcchakatika ( Act IX ) shows how the presiding 
judge asks the sresthin and kayastha to_ write down the words 
* not by me ’ as the complaint of the Sakara when the latter 
averred that Yasantasena was killed by Carudatta and not by 
himself Theplaint could be amended till the filing of the reply 402 
(Nar II 7). Elaborate rules are laid down about the contents of 
the plaint by many writers from Kautilya (IQ. 1 ) downwards. 
Kaut 403 states that in the plaint should be entered the year, 
season, month, fortnight, day, the documents (to be relied upon), 
the court (in which the plaint is lodged), the (amount of) debt (or 
other money due ) and the country, village, caste, family, names 
and occupations of the plaintiff and defendant together with the 
relationship in which they stood to each other. Kat ( 127-128 
q by Mit on Y&j IL 6 and Apararka p 608 ) requires that in 
suits about mimoveable property, ten details Bhould be recorded 
in the plaint viz the country, the place ( town or village in 
which the property is situated ), situation ( boundaries or the 
figure such as a square &c. ), the caste ( of both parties ), names, 


400 i fl fini fr awqwt w. vfif- 

rkers « • vw g a& a wair hh: <m itsmBtrun 

SfiRijr- q the first by an VT IX. 6, the 2nd by on ut. II. 6 

and both by 3PFO$? P 611, <Rf W HI pp 65-67. 

401. 5 ' a w g «W«? wftui mqw sftew n 

mrq q by fitmo on *n H 6, qrg aisv 

vt 1 qwformt^ qirqsr&trTTqmq^wrtt 1 sis qm qiq^iq aifnfe Riujmnrar 1 
iHWsn: Risqflsitsqd: 1 qp5T*nqtmnv‘q ■fr'Jtim UV. n 

wusnaw p 205 

402 U nder the Civil Pro Code, Order VI r 17 ( Act V of 1908) the 
plaint may be allowed to be amended at any stage of the salt. The ancient 
Indian rule was somewhat stricter 

403. ww VS qjpHT^tFrVT' 

warns HI 1 . 
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the dwelling place (of the parties), the measure (so many 
mtai tarns & c ), the name of the field, (names of) the father, 
grandfather and great-grand-father, mention of the former 
kings Kat. 124-126, Br ( q in Sm 0. p. 36 and V M 
p. 294 ) give further details, which are passed over for want of 
spaco. All the details enumerated above need not occur in 
every plaint, but the necessary ones must be stated according 
to tho facts of each case ,ai 

These rules about the contents of plaints are very similar 
to those in tho Indian Civil Pro. Code, Order VII rules 1-5 

In modern India no suit or appeal can be filed unless the 
plaintiff or appellant payB substantial court-fees (Rs 7f pbt 
cent npto Rs 1000 and 5 per cent for higher claims up to 5000 
and so on at reduced rates as the claim rises) It is interesting 
to seo how tho litigants in ancient India fared in this respect It 
appears that in disputes of a criminal nature no court fees had to 
be paid in ancient India The person found guilty had to pay to 
the king the fine declared in the Smrtis for offences or awarded by 
the Court. As regards civil disputes also nothing had to be paid at 
the inception of the suit Certain rules are prescribed by Kaut 
(III 1), Yaj , Visnudharmasutra, Nar and others about payments 
to the king after the suit is decided, which payments may he 
regarded as in the nature of court fees Y&j H 42andVisnudharma- 
sntra VI. 20-21 state that in the case of suits for the recovery oi 
debts the debtor who admitted that he was a debtor (but did 
not pay the creditor ) should be made to pay to the king 10 p 

cent on the amount decreed and the successful creditor shoul 

five per cent out of the amount decreed (as Wfrfi, compens^- 
f * nr cnntt fea) 405 . When the debtor denies the fact of debt 
iltogether and the creditor succeeds in establishing it, the debtor 
Wtomvthe amount decreed to the creditor and an equal 
^tVthekingasfine 

false claimant (i. e. the relationship a “ dthe a ^ u J. as much 
are not proved) be ted to PW »«“ kw »« «£ ** "a, 
as the amount claimed by him (Yaj ll ) not 

sayB «s that a debtor, who is able to repay a de pw^ ___ 

^tssssss^^sgr ^" w 

(». o 20 per cent) 
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do so through wickedness or malice, should he made to pay 'the 
debt after recovering five per cent from the debtor. The Sm. O. 
II. p 121 says that this applies to a case where the debtor admits 
his liability to the plaintiff. Manu VHL 139 gives milder 
rules: ‘if a debtor admits before the Court that he is a debtor, 
then he has to pay a fine equal to five per cent on the amount 
decreed, but if be denied the fact of debt altogether, then he has 
to pay as fine ten per cent Manu VUE. 59 which prescribes 
a fine twice of that amount which the debtor falsely denies oi 
which the creditor falsely claims contains a somewhat different 
rule (which Medhatithi says applies where parties aTe guilty 
of downright fraud, while VTDL 139 applies where there is 
negligence or loss of memory &c.). In suits other than for 
debts sucb fines aie also prescribed e. g. in Yaj. IL 26 for one 
who misappropriates a pledge, IL 33, II 188 (for breach of the 
rules of guilds and other groups), Yap II. 171 (where a person 
claiming to he the owner of lost goods and failing to prove his 
ownership of them was fined panca-batuilia i. e a fifth part of the 
price of the goods). Kaut prescribes 407 that when a party is 
guilty of contradictory pleadings, or does not cite witnesses 
though saying he has witnesses and is defeated for these and 
similar reasons he has to pay a fine of 20 per cent of the claim 
and 10 per cent only if he relied on Mb own deposition ( and 
called no witnesses) and further the defeated party has to pay 
the costs viz. the wages of the bailiff and of the subsistence 
allowance of witnesses. Therefore it may he said that in 
ancient times Indian litigants had an easy time, while in 
modern times litigation is often ruinous, what with the heavy 
court fees to be paid in several courts, tbe fees of legal practi- 
tioners and the expenses of witnesses and tbe delay of years 408 . 
The remark of Dr. Hart (in ‘Way to justice’ p. 17 ) is as appli- 
cable to modern India as to England ‘ the plain tiuth is that 
the justice of the courts is unattainable by some citizens through 
want of tbe necessary financial resources; while in the case 


4 ,°I\ ei ***** i t <rfS- 

'mtromw'iHi i trpnr mm wsfmw in. l. 

408 In modem times a plaint or memorandum of appeal is to be rejec- 
ted ti not properly stamped Vide Order VII. r. 11 of the Indian Civil Pro 
Code The Peshva's Government appears to have taiett one-fourth or one- 
from the party whose claim for partition or for recovery of debt suc- 
146163 Vld ° ' PeShwa ' S Dlanes ’ ed by Rao Bahadur Wad, vol 2 pp 132, 
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of many others it is not worth having at the cost which it 
involves 

In one of his most famous soliloquies Shakespeare (in 
Hamlet IEL 1 * Oppressor’s wrong, the proud mans’s contumely> 
the pangs of despised love, the law's delays’ ) enumerates law’s 
delays among the principal evils of human life. In modern 
India as in England 405 before 1873 delay in the decision of 
causes is a crying evil In the rough and ready methods of 
administering justice in ancient India care seems to have been 
bestowed on disposing of cases as quickly as possible The 
story of king Nrga who caused delay has already been referred J» 
(p 243). Kaut (in. 1) states that if the plaintiff, after the defendant 
files his answer, does not on the same day begin to support his 
case (by evidence) he would be declared to be defeated, since 
the plaintiff comes to court after determining the strength of 
his case, but the defendant does not do so (he is dragged to 
the court) , that the defendant may be allowed an adjournment 
of three or seven days for his defence ; if he is not ready with 
his defence within that time he may be punished with a fine, 
ranging from 3 to 12 panas ; if he does not answer even after 
three fortnights he shall be punished with fine for parokta ( viz 
padcabandha or datdbandha as stated above in note 407 ) and 
the plaintiff's claim would be recovered from the property of 
the defendant A similar rule is laid down in Manu VIII. 58. 
Yaj. H. 12 prescribes that disputes relating to sahasa (killing 
by poison or weapon), theft, abuse, assault, cows, charges of 
grave sins and women ( about the chastity of all women and 
about ownership in the case of female slaves), the defendant 
has to make his defence at once, and that in other oases tune 
may be granted at the discretion of the court Ear. L » » 
the same effect. Ear. I 44 holds that adjournments may be 
granted in suits about debts and the like for finding o 
truth as such disputes are complicated and as memory _ 

Pit&maha (q. in Sm. C. IL p. 42) says that adjournments may 

be granted in disputes about deposits, sealed depute, ^ 

heritage. Gautama XXL 28 speaks » does „ 0 t 

adjournment for one year, when th trial in 

remember the transaction, but prescribes immediate 


^926) Vol. XX. PP. 374-373 and 433-435. 
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disputes about kine, women and children or when the matter 
is urgent i e. where loss or abandonment of the thing will be 
the result of delay ( G-aut. XJ1L 29-30 ). Brhaspati allows time 
even to the plaintiff if he is not able to put forward hiB case 
owing to his immaturity or lack of boldness. 410 Kat. (145-158 
quoted by Apararka p. 619, Sm. 0 31. p 42, Bax. M: HL pp. 69-72 ) 
contains elaborate rules about adjournments. He says that 
according to the importance or otherwise of the dispute, one, 
three, five, or seven days may be allowed to the defendant to 
make his defence in disputes about debts, according as the debt 
was contracted three months ago or 6, 12, 20 or 30 years ago ; 
that even more than a year may be allowed if the defendant is 
an idiot or lunatic or is suffering from disease or if the subject 
of dispute or the witnesses are in a foreign country ; that more 
adjournments than one may be granted in such cases; that 
according to Brhaspati in disputes about immoveable property 
also no adjournments should be granted ; that if the act of God 
(daiva) or the king prevents the defendant from making his 
defence he should not be declared defeated, but time should be 
granted to him to prove this. It is clear that with the advance 
of time adjournments became longer and more frequent in Kat. 
compared with the rigid rules of Kaut.. Kat. and Sukra 
(IV. 5. 167, 209 ) contain the last word on this point. According 
to them delay in deciding causes is tantamount 441 to denial 
of justice ( dharmavyapath, lit. death of Justice ). 


The sequence of stages in a law-suit is as follows : first 
the plaintiff makes his averments, then the defendant makes 
his reply, when both have finished, the members of the court 
speak (or deliberate among themselves) and after them (speaks) 
the judge ( Kat. 121 q by Apararka p. 611, Par. M. 3H. p. 58 ). 
e four stages (padas ) of a law-suit, acc. to Yaj. 33. 6-8, and 


q. In ^giirgo IX. p 40, smtrig 


P. 611. 

m*. 167 ana 300. The «. ahno* the saTas Zn 
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Br aie named " J hliu&ajiutlu { the plaint ), itlltiiajiaiiit { the reply ), 
ktiijapufh (the adducing of evidence), !>ritUii/rt!>iddlu* u or ittrmyu 
(the decision) ; while Kat 31 states them as purvapaksa. uttaru, 
pratyakalita and kriya Pratyakahta means ‘discussion nr 
consideration among the saMii/ci •> about the burden ot proof *(\ We 
p 260 n 337) If several persons come simultaneously with compla- 
ints or plaints, then the ordei ot taking up the cases is regulated 
by the / aim of the plaintiffs l e. the suit of a brahmana is first 
taken up (Mauu V2H 24) Kaut I 19 states 114 that the causes of 
temples ( or idols ), ascetics, heretics, brahmanas learned m the 
vedas, about cattle and sacred places, of minors, of the aged, 
ot those afflicted with disease oi misfortunes, of the helpless and 
ot women are to be looked into in the order enumerated or 
accoidmg to the importance of the causes or their urgency. 
Kat ( 122 q In Sm C II p 35, Par M HI p. 59) says that 
preference "should be given to that litigant whose injury is 
greater or whose cause is more important than those of the 
rest. Kaut HL 20 went 41s so far as to say that judges should 
look into the causes of idols (or temples), brahmanas, persons 
performing austerities, women, minors, the old, the diseased, the 
helpless, even if they did not come forward to complain nor 
should judges put forward the excuses of time (i.e. the long 
delay in taking cognisance of their causes), place, or (long) 
enjoyment (of their opponents ) 

Lengthy quotations and illustrations are cited in the com- 
mentaries and digests about the requirements of a good plaint 

They aie all passed over. They well illustrate th a penchant vi 
ancient Indian writers for divisions, sub-divisions and subtle 


distinctions. 

Kat. (136 quoted by Apararka p. 609) specifics Boveral 
reasons which make a plaint u nacceptable viz one that la 

412. ^ ** ^ i 

tarn n q. by arof P 616 . ^ ^ P p 44 quotes » 

wwi q-by "«* P 6I6 ' V P 

° f Br ■ whcre 

413 3T3 ST r ' _ s _,-3r T t 7 irr>v 

1 p 616 , 

414. i je. 

w3wi uuvfwr 1 ofuvd} wjrrvikvrsri * rrw* 

41 5 . 


53 



Defective plaints 


299 


m 


the mention of the time and place ( of the cause of action ), that 
omits th8 statement of the material ( draw/a, which is the subject 
of dispute ) or the amount thereof and that is wanting in ( stat- 
ing ) the extent of the relief claimed, that is opposed ( to the 
interests or usages ) of the country, that is prohibited by the 
king’s order, that mixes up several vyavaharapadas. 416 Certain 
plaints are declared to be vitiated (paksubhdsu ) 417 and not 
entertainable viz. a plaint that contains an unknown ( or 
imaginary ) grievance, that discloses no injury, that contains 
letters 01 words making no coherent sense, that states no cause 
of action, that is incapable of proof or is self-contradictory 
( Eat. 140 q. by Mit on Yap H 6, Par. M HI 61 ) Nar. II 8 
also points out the faults ( dosas ) of a plaint and explains them 
(XL 9-14) Brhaspati states that there is to be no law-suit 
between teacher and pupil, fathei and son, husband and wife, 
and master and servant This does not mean that law-suits 
betn een these pairs aTe altogether prohibited but that suits 
between them are undesirable, that the king or judges should 
persuade them to desist from proceeding in Court, that if they 
persist the court has to decide the suits according to the 
sastra. 418 Manu ( VIII. 299-300 ) prescribing the same punish- 
ment as for a thief in cases where a wife, son, slave, servant or 
brother is beaten for correction more severely than is allowed 
in the sastras by the husband, father, master, or elder brother 
respectively conveys by implication that a legal proceeding by 
these is possible The smrtis did not encourage disputes based on 


416 If a plaintiff states ' the defendant stole my gold. 1 deposited a 
thousand drammas with him which he does not return, he sold a cow to me 
without being its owner’, there is a joinder of three vyavaharapadas viz 
steya, ntkscpa, asvamivtkraya This is not a bad or altogether unacceptable 
plaint All that l8 meant is that the tnal of all these cannot be earned on 
simultaneously, but one after another 

4 17 PPtwm frma irtomfrsinn; i amrav srr vt tsnum 

ll 3>RV1U=T quoted by ntm. on ajT. II 6 (without name), urj, hj jjj 

“ Tb e ^ ° U 37 atcnbes tse same verse to (last pada being 

'WrRTT WOldiO. Vide my notes to Kat 140 where it is shown bow there 
IS a good deal of divergence about the interpretation of this verse 

41S. ifdWi ThtUffA *VTT?H??V3TT i ij&n w 
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em “ kS ^ w wngrrewr 
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** ’5 vide also ftar. on an n. 33 for 



300 


History of Dharma&astra 


[ Vol. 


flimsy or trumpery grounds. Brhaspati 419 says that a plaint 
that is jurat thaka ( i. e the injury in which is very small or the 
monetary value involved is negligible) should not be entertained 
by the king This is on the principle of de minimis non curat lex 
( the law does not take account of trifles ) also embodied in 
sec. 95 of the Indian Penal Code. 


When the plaint has been finally settled, the defendant 
should be called on to reply in writing to the plaint in the 
presence of the plaintiff ( Yaj II. 7, Nar. II 2 ) This is called 
utlaia ( reply ) or pialipalcsa ( Nar, 33. 2 ). When time may be 
given to the defendant for putting in his answer has already 
been stated above. 


The answer of the defendant must possess the following 
characteristics viz it must completely meet all the points of 
the plaint, it must not deviate from the truth, must not employ 
vague words, must not be self-contradictory, it should not be 
such as to require further explanation ( because of containing 
words in a foreign tongue or unknown or rarely used words or 
elliptical or badly arranged sentences ) 420 A reply is of four 
kinds, ( 1 ) mithya ( of denial ), sampratipath or satya ( confession 
or admission ), katana or pratyavaskandana (of special plea or 
demurrer ), prannyaya or purvanyaya ( of former judgment or res 
judicata) A reply of denial may take four forms (Nar H. 5) 
viz. ( 1 ) this ( what is affirmed in the plaint) is false, I do not 
know anything about it, I was not present ( when the transact- 
ion alleged in the plaint is said to have taken place ), I was then 
not born 421 The first is a direct denial, the others are mphed 
or indirect ' V ery strict rules of pleading were evolved by the 


419 ^vmru- fgMgwft 9 "S 

II p 37, which explains sw I 
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to Of at, Who provides ( 144 ) that if a statement asserted by 
the plaintiff in the hearing of the defendant is not trawsedy 
iha latter or if the latter remains silent when b eE b<mldhav 
iven a reply, it ( should be held by the court that it) is admitt- 
ed (by the defendant ). m When the defendant declares the 
truth of the claim made in the plaint that is a reply 
admission. Where the defendant accepting as correct the 
matters ( or facts ) set out by the plaintiff raises a plea, that is 
a reply of special plea. 423 The same is designed by some as 
adharga or adhanja (rendering futile) of the plaint. For ex- 
ample, ■where plaintiff avers that defendant took one hundred 
rupees and defendant accepts that fact bnt adds either that he 
later on retained them or that they were really donated to him 
that is a reply of special plea. Where a person though defeated 
in a (former ) proceeding again causes a plaint to he written 
and is addressed ( answered ) with the words yon were formerly 
defeated that is a reply of former judgment. That there was 
a former judgment between the same parties may he proved by 
citing the judges or arbitrators or by citing other witnesses or 
by producing the writing itself i, e the copy of the judgment 
( Eat. 172 ). M4 In a reply of admission there are only two stages 
of vyavahara viz. the plaint and the reply ; there is no need of 
proof ( so there is no knyapada ) and the plaintiff succeeds as a 
matter of course ( and so there /is no necessity of a regular 
judgment, mrmya). Eat. ( 173-190 ) states at great length the 
faults of a reply and also what are not proper replies The Mit 
(on Yaj.IL7), Apararkapp 613-614, Sm. 0. H. pp. 43-46 and 


422. *n«rar»irf3twt vsr vt ®tff w Swvnf&w: 1 ^mvrrasuvr ijywr rtos 
n VittVT. q- by frfWTSVmf. Compare Order VIII rale 5 of the 
Civil Pro. Code. 
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11 5 J=K IV. 5 148, q by ffcat. on VI. II. 7, vide ifi w v e 170, 


q. by «r. »T p. 307 (reads vtfWds frglkm), nr. V. p 59 (which reads 
aid? y g wf fa , as the last^o ia). 
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flWilW l 1 * emvivn q. by 4gi3vr° II p. 43 which explains ‘sfrgifTira ny- 
’, nt.si.p61, Thenjv. nr. (p.53)hasthe follow- 
ing note on this • ftov vr^^TTvmwhjfT spnritaig umra iive;: 
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other digests quote long passages from Kat , Br , Harifca, Vyasa 
and others on faults of uttara and illustrate them at length 
These have to be omitted for want of space One of the faults is 
‘sanlcara’ (mixture or confusion or misjoinder of pleas in defence). 
For example, if the plaint alleges ‘the defendant took gold, a 
hundred rupees, certain valuable clothes and a quantity of corn 
and has not returned any of them, ’ and the defendant’s reply is 
‘ I took the gold, I never took any rupees, the plaintiff donated 
the clothes to me, as to the corn plaintiff had already filed a 
suit against me and failed ’ Here the reply contains all four 
Varieties, viz. the "first is a reply of admission, the 2nd is one of 
denial, the third is a special plea and the 4th is a plea of former 
judgment This is a sankara But it is not meant that this 
reply would not be allowed All that is meant is that, as the 
burden of proof varies, the adducing of evidence will not be 
allowed simultaneously, but one after another. Vide Mit, on 
Yaj H. 7, Par M HI pp 77-80 . These questions are concerned 
with cases in which several issues arise, the burden of proving 
some of which lies on the plaintiff and the burden of proving 
others lies on the defendant If a defendant does not coma 
forward to give a reply, the king or judge should make him give 
one by sama (conciliatory words), bheda (threats) and other 
ways and if he does not give a reply for seven days after that, 
he may he declared to have been defeated and a decree may he 
passed against 425 him Kaut ( HL 1 ), Yaj IL 9, Nsr 1. 55, 
Kat (163 ) state that a defendant cannot 426 raise a counter-claim 
(piatyabhiyoga ) as long as he has not met the attack of the 
plaintiff, nor should another plaintiff attack a person who is a 
defendant in a suit already filed, except in the case ofabuseand 
assault, sahasa ( death or grievous hurt by a weapon &c. ) then 
or in’a very urgent matter, or in disputes among members of 
caravans or guilds or in charges of adultery, 

War IV 93 Sukra IV. 5. 120 say that when a litigant dies whil 
a suitTs pending, his son (or other revive Jo Jake 
his estate should carry on the litigatidn or he f % 

claim and the son cannot add his own enjoyment ( _ 


V mTl' T5 <2 

P 46 ' ™ » n <19 


425 dyAwinwium w g vi 



wit»- 


3<*sfWVl'Trl?3 I 3WTW 111 1 ’J T ^nrTS^b01, 1 d« e no' " ld 
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Grounds of defeat 


thtae generation* &c, as required for possession ripening into 
ownership ) 427 


There were many grounds on account of which alitigant became 
wi.at is. called Inna (a losing party) and some times either had his 
plaint dismissed or his defence struck out and a decree passed 
against him or he was simply fined. For example, "Nar. H 33 
speaks oi five kinds 423 of kina viz. one who changes his state- 
ments ( or pleading ), who does not prosecute his pleading by 
adducing evidence ( i. e. avoids investigation ), who does not 
appear when summoned, who gives no reply, who disappears or 
runs away when summoned. Nar. I 56-61, II. 24 explain some 
of these and other lAna parties. Kat. 202 ( q. hy Sm 0, H p. 47 ) 
prescribes that the above five should respectively be fined 5, 10 
12, 16 and 20 panas Nar. H 25 states that in all civil disputes 
such as those about women, land or debts the litigant .does not 
lose his cause even if he commits a mistake in his statements, 
but he is liable to fine. This conveys that m disputes arising 
out of wrath ( manyukrta i. e. in criminal matters ) a person loses 
his cause if he is guilty of the above acts and he is prohibited 
from pursuing the matter again. Kaut m. 1, Manu Till. 53-57 
contain in almost the same words, certain similar rules, Kaut 
calling the several actions causes of parokia ( defeat ). Vide 
Taj. IL 16, Sukra IT 5. 136, Kat. 191-210 for further details on 
dismissal for default and cognate matters. In these cases of 
hinauadm s, though a fine was imposed, a retrial could be ordered. 
When defendant filed Ms reply and parties joined issue in court', 
Br. aud Kat say that they should not then be allowed to 
compromise the dispute privately without the permission of the 


^427. mmsur. tfeti fcfut aa s ftt t vr H. 29, sadmai ms a 

a r t argsn uftoi a n iv, 5. 120 . 

4 28 . scwnft wiwtVTar mwu 1 s u g wirfuT r w gfa: <raretr; 

133: » 33. 


429 . stuffvi fvwfc unvrak 1 v isrut vri?a {55^ 

qwt # -• ukmfhriircft 1 vi wr%r gviar at 

raw^tarl n smuromtr w? u?-. 5tr«wfepfi:i 33 rrsnw it 

3?.q.by sjiSwo 11. P . 49, 3 R. 104, <m m. in. PP st-ss, nr. * 

P 77; as An sspffcnS Vffef 5* 1 4nf jtswipnsn, 3 11 

wmrt 21D, q. by BjTHvro II. p 49, <m UT III. p. 84. nr sr p. 77. the nr. 

says w. 77 ) ‘rg^ JTt 3^43 3 g mi^ itM qi^nrrq'iTVT , 

.1 Vide S B. E. vol. 33 pp. 293-296 verses 10-12 for Br 
tBr. Jolly's tr of verse 10 is not correct) Compare Order 23 r 3. of the 
Indian Civil Pro, Code and sec. 345 of the Criminal Pro. Code for componn- 
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court. if they did bo they were both to pay double of the « 
Scour? f* PartF> 08 ^ e P^ v ®^fbs hing'of h?s 

=ri fa .^~S 

tlioro was a conflict between the different smrtis and usages 

When the reply had been given the sabhyas had to consider 
the question about the burden of proof. J3r.«° sa y s ‘ the sabhyas 
after considering the nature of the reply should call upon one 
P ? rtlCS thafc oro in court establish his case ’ ( Sm C H 
P 50 ). WJiut a party sets out to establish is called sadhya and 
the means whereby the claim ( of the litigant) in its entirety is 
established is called sadhana ( Kat. 213 in V. P p. 79 ). YSj H 7 
and Nar. U 27 say thnt the party ( on whom the burden of 
proof Iicb ) should immediately ( after the reply is gmn ) mltg 
down the means whereby lie proposes to prove his averments. 
This third stage (pada) is called lenya i. e. proof. Sadhya 
and Katya are synonyms, kriyu and sadhana also are synonyms 
( Kat. in Apararka p 616, Vyasa in Sm. C. H p 54 ). The rales 
about burden of proof are laid down by Earlta ( q in Mit on 
Yaj n. 7, Apararka p 616). In a reply of denial, the burden 
of proof is on the plaintiff, m a reply of former judgment or 
of a special plea, it is on the defendant and in a reply of 
admission no question of burden of proof arises Compare also 
Nar II. 31. The Mit on Yaj n. 80 states another rule that 
an affirmative proposition has to b8 proved by him who 
asserts it ( bhauapratijfiauadina eva knya ) Yaj. II. 22, Nar. H. 
28-29 and IV. 69, Br. ( in Sm. C. H p, 54 ), and others say that 
means of proof are two-fold, human and divine, and that docu- 
ments, witnesses and possession are the human means of proof 
( Vas. 16. 10 also ), while the ordeals of balance and others are 
divine means. Yaj IL 22, Nar. It. 29, Kat, 217 expressly state 
that ordeals are to be resorted to only when none of the human 
means are possible or available, If one party relies on human 
means alone and the other offers divine means, the king ( or 
judge ) has to accept human means and not divine ; in disputes 
among men, if there be human means of proof though reaching 

430. it g (3 ai% est®r t 

n ys. in II, SO, 
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Preference among means of proof 


( or covering ) only a portion ( of the allegations in the plaint ) 
then human means should be accepted and not divine ones even 
though the latter may cover the whole ground (Kat. 
q by Mit. on Yaj. H 22). This latter rule is based on the 
proposition laid down in Yaj. H 20 and Yisnndharmashtra YI. 22 
that when a party totally denies a claim, and the opponent 
PE fah i kW by evidence a substantial portion of it, the judge 
may pass a decree against the denying party for the whole of 
the claim Thy is practically the same as the maxim ‘ omnia 
praesumnntur contra spoliatorem 431 Therefore the general rule 
was that the divine mode of proof was to he resorted to only 
in the absence of any human means of proof. Kat. 229 ( q. by 
Mit on Yaj.IL 22, Apararka p. 629 ) allows witnesses or ordeals 
when the dispute is started with reference to sahasa, assault or 
abuse and causes that spring from force and Kat. 230 ( q in 
Sm. C. H p 51 ) provides that, in the case of a parson guilty of 
sahasa perpetrated in secret, investigation has to be made by 
divine proof. Kat. 225-228 ( q. by Mit. on Yaj. JL 22, Apararka 
p. 629, Sm. C. IL pp. 53-54) lay down certain rules about 
preference among the several means of proof: whatever are 
declared as the conventional usages of the associations of 
traders, of guilds ( of artisans ) and of groups ( of brabmanaB ), 
the means of proving them are documents and not ordeals nor 
witnesses ; enjoyment 431 ® ( or possession ) alone is weightier in 
the case of the making and ( the use of ) doors and ways, as 
also in the case of water-courses and the like ( i. e. in the case 
of easements ) and not writing nor witnesses; in the case of 
things promised to be given but not given, when a decision is 
to he given in disputes of servants with masters, in the matter 
of taking back a thing after it is sold or when a person having 
purchased a thing does not pay the price, in gambling and 
prize fighting-when in these matters disputes arise the means 


431 Vide H of Dh vol I. p 204 and n, 357, where a half verse from 
the drama Vikramorvaslya (IV. 17) is quoted containing the same proposition 
and it is shown that Narada as quoted in V. M. p. 311 and Par M III p,2G3 
contained the same half verse The half verse is 

The maxim cited above is relied upon in Ardeshtr v The Collector of Surat 
3 Bom H C, R (A C J ) p. 116 and m Framfi v The Commissioner of 
Customs 7 Bom, H. C. R. (A. C J.)p 89. 

431a In Lalubhai v, Bai Atnrit I. "L. R. 2 Bom, 299 at p, 312 there 
« a reference to Kat 226 cTOT i g 3^fr 

^ R* There is a similar verse of Kat 314 {q in H. 

p* 67 ) 1 wi ww* t v»i 1 grsfrr 5 Pwr: « * * 

39 
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of proof are witnesses and not documents nor ordeals Marlci 
( q. by Sm. C. H. 60, ,V. P p 141 ) states that as regards the 
sale, mortgage, gift or partition of immoveable, property a 
document ( should be executed as it ) enables the person ( in 
whose favour it is executed ) to acquire ( clear) title and freedom 
from doubt 438 (even after the lapse of years) It is in consonance 
with this that the Indian Legislature (in the Transfer of Property 
Act, IV of 1882 ) requires writing and registration as regards the 
sale, mortgage and gift of immoveable property Narada IV 75 
very concisely hits the special characteristics of each pramana: 
‘ a document is always strong, witnesses are Btrong (as evidence) 


only as long as they are alive, possession becomes strong aB 
time passes The comparative strength of the several kinds 
of evidence is well put by Brhaspati 433 : ' Witnesses are superior 
to inference ( circumstantial evidence ), a document is superior 
to witnesses, undisturbed possession for three generations is 
superior to all these ’ Kat, 221 ( q. by Mit on Yaj II 80 and 
V. P. p. 80 ) gives the warning that when a litigant abandoning 
a strong ground or means of proof resorts to a weak one to 
prove liis case, he would not be again entitled to rely on that 
( strong ground of proof ) after the members of the court have 
decided as to who should succeed This practically propounds 

the same rule as that of constructive »esj«dtcoto contained in 

explanation 4 to section 11 of the Indian Civil Pro Code (of 1 0 > 

The means of proof will now he briefly dealt with in order 
And first come documents 'Those m search of “ 
treatment may usefully consult Dr Amareshwar ThakurB 
* Hindu Law of Evidence ’ ( Calcutta, 1938 ). 

When writing was first employed in India and how the 

Indian Brahmt alphabet was ^ ^History 

many decades among scholars ^ ax ^ uge of siting 

of Ancient Sanskrit Literature P p - nini was thoroughly 
for literary purposes was unknown _ m g ans krit 

exploded by Goldstuckor m A ^ himself 

r.iLature 1 and was later on abandoned by Max mun _ 


^terature ’ a^^sl^^o^sbandoned^^MmcMulleru®®^ 


may he some mistake in quotmg. 
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Then Buhler ( in ‘ the Origin of the Indian Brahmi alphabet * ) 
started the theory that Brahmi was derived from a foreign 
Semitic script about 800 B 0. and this hypothesis held the 
field for a long time (vide e. g. Rhys Davids in ‘Buddhist 
India ’ chapters VH and YIH ). Even Western scholars are not 
now prepared to accept this dating of Buhler; vide Cambridge 
History of India, vol.Lp.141 (1932) The excavations at Mohenjo- 
daro tend to throw grave doubts on this theory and discredit it 
At Harappa and Mohenjo-daro there is writing (not satisfactori- 
ly deciphered yet) on burnt clay and pottery. The Piprahva 
vase shows writing on stone several centuries before the 
Christian era and the Sohagpur copperplate inscription is the 
earliest writing on copper plates yet discovered ( vide Annals 
of B. O R Institute, Vol XL p. 33 ff ) This is not the place to 
discuss the questions about the origin of the art of writing in 
India and of the Brahmi script. It cannotbe gainsaid that the 
most ancient dharmasastras refer to writing as well-known. 
Gaut XHL 4 appears to refer to a witness signing himself as 
such on a document Vas. 16. 10, Visnudharmasutra VI. 33, 
Yaj IL 22 mention hkhiia (document) as the first means of 
proof Manu VHI. 51 uses the word karana in the sense of 
document ( artkepavyayamanatn tu karanena vibhavitam), in 
VOL 168 refers to documents obtained by coercion and in 
IX. 232 to fabricated royal edicts ( kutasasana ). Kaut. has a 
special chapter (H 10) on royal writings (sasana), in which 
he dilates upon the qualifications of the king's scribe, on the 
contents of an official document, the good points required in 
an official missive, on various divisions of writings "and" on the 
faults . m official writings that are to be avoided. In L 11 Kaut. 
prescribes that the king should hold consultations with absent 
ministers by sending a letter ( paira , a leaf of palm or a piece of 
birch bark or similar material ) and in L 19 states that consulta- 
ry - 1 C 6 L ( Pa t a l with the council of ministers -should be 
Md m the fifth part of the day. In II 7 Kaut. advises the con- 
struction of rooms with shelves for books containing 'accounts 
v aksapatalam nibandhapustakasthanam karayet ). Vide also Kaut 
R 21,31 30, IV. 9, IV. 10 for references to .writing in various 
other connections. Kaut. (m 1) appears* 34 to use the word karana 
m the sense of document and gives a rule which is the same as 

} - u Z3 ‘ Ya i *• 319 speaks, of land grants being written or 

- > 

II o 1 111 1: <=°wp»« nr. 
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engraved on cloth or copperplate Megaathenes (McOrindle 
p. 69 ) no doubt says • that Indians have no written laws, but 
there is no doubt that he is under some misapprehension as to 
what he was told, since in another place ( p. 83 ) he refers to 
philosophers committing useful suggestions to writing Similar- 
ly Strabo ( XV. 1 53-54 ) states that the Indians were ignorant 
of writing, but ( 67 ) narrates that Nearchus states that Indians 
write letters on doth. One of the oldest copperplate grants is 
the Taxila plate of , Moga (identified with Moa of the Sakas ) 
and is not later than 120 B. 0 Vide E. I Vol IV. p. 54 and 
Rapson’s ‘Indian coins’ p. 7. It appears that wooden boards 
were used for writing ephemeral matters and patra for more 
permanent use, as Kat ( p. 393, n. 400 above ) states that the 
first information was to be written on a board with chalk and 
the formal plaint on a leaf (patra). The Lalitavistara (10th 
chap. p. 143, B.L ed.) states that the Buddha used a board 
of sandal-wood for learning the scripts ( -candanamayam lipi- 


phalakam-adSya }. 

Ysj. I L 84-94, Nfir. IV. 69-75 and 135-146, Br., Kat. 249-313, 
Sukra n. 291-318, IV. 172-182 and several digests devote great 
attention to documents. A few salient points only 'wul e 
brought out here. Ear. (IV. 70-71) eulogiseB documents by 
saying that if the Creator had not created writing which m lure 
an excellent eye, the world would have come to grief and that a 
document is an indubitable meanB of apprehending the time, tne 
place, the object, the material, the extent and the duration o 
L^otioa. Br.(,.inT.F p.141) says 

begin to entertain doubts (about a transaction ) even in jii 
months (from an ocourrenoe or transaction) the & 
therefore created in the hoary past letters whioh are recorded 
writtag material <**.>. B» 

century A. D. ) mentions 64 scripts which were ,« y 

Buddha, among which the first is Br&hml ( 10t c a • 

Z.. bL. and &*r» 

ramot a* days similar 

Brahma). Sukra H. 5 ‘ Visnu**»b.B. 

The texts divide documents in different ways. 
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43S. 

a"- ■«" ™ 


wervii. 


3 . 



mi 


Classification of documents 


309 


VH 2 divides documents into three kinds viz. those written 
before the king (ie. by public officers), those bearing the 
superscription of witnesses and those without witnesses. The 
first is a document written in a state office by a scribe appoint- 
ed by the king and hearing the signature of the head or 
superintendent of the office. This is just like the registration of 
documents in modern India. Br. 437 ( q by V. P. p. 141, Y. May, 
p. 24) divides documents into three sorts viz. royal writing, 
writing made at a fixed place and that written in one’s 
own hand. Nat. IV. 135 speaks of two kinds viz. one written by 
the executant himself in his own hand and that written by 
another ; ( the first of these is valid ) without attesting witnesses, 
while the second requires to be attested. In the former no 
writer (lekhaka) nor witnesses are necessary, while in the 
latter both are necessary. Even now in India no deed concern- 
ing even immoveable property is required by law to be attested 
except mortgages and gifts. The author of tlm Sangraha, the 
Mit. on Y&j. IL 84 and several othera divide documents into 
rSjafciya (public) and janapada (private or of the common 
people ). The V. Mayukha (p. 24) Bays that lauldka and janapada 
are synonyms and janapada document is of two kinds viz. 
written by the executant himself in his own hand and that 
written by another, and that the first maybe without attesta- 
tion of witnesses, but the other must be attested. On Y&j. H 22 
the Mit. divides documents into ssgsana and clraka. The first is 
the same as rajaklya ( described in Ysj. 1 318-320 ) and clraka is 
practically the same as janapada writing. On Y&j. IL 89 the Mit. 
remarks that a royal deed must be written in correct and 
elegant language but a document executed by ordinary people 
w not required to be in correct Sanskrit, but may be written in 
the local dialect of the parties. Ysj. H 89 states that a document 
written by the executant himself in his own hand is autho- 
ntative except when it is brought about by force or fraud 

isS' T" 84-87 pTescrib « that a document of debt or the 
like should be written down by mutual agreement, that 
the creditors name should he placed first, that it should 


43 7 - ?xt«rv vnfefbwmrmr 

•wnttea’ina'Lu'v 1 ’ l+l ' **• *' *• 24 ' m - 119 - means 

jmttemo a well-known place by a prolessional scribe . appointed by tbe 


— — — *'*»>•** a 

11 sramrfk q. by nnr fit. p, 82 , «rr. 
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mention the year, month, half month, lithi ( day ), the names, 
caste, gotras, the Vedic School, the names of the fathers of 
the parties, that when the writing is finished the debtor should 
write at the end that the deed is approved by E' N (the execu- 
tant) son of so and so, that an even number (i e not less than 
two) should attest the document, stating their father’s names 
and that ,they attest as witnesses and the scribe should write 
at the end that he wrote the document at the request of both 
parties. If the debtor or any witness cannot write, his signa- 
ture should be -made by another in the presence- of all 
witnesses (Nar. q by Mit _on Yaj. II 87 and by Vy. Kir. 


p. 87 without name ). Rajakiya documents -:are of three 
kinds (acc, to, Br quoted in V P p 141, V May. p. 24) 
.viz iasatta (a royal grant of land), jayapatm (a judgment 
deoiding a law-suit), p> asada-pati a ( a deed showing the king’s 
pleasure at the devoted service or bravery of a person); acc. to 
Vasistha (q in Sm. C. II p. 55 and V May p 28) it is of four 
kinds viz Sasana, jayapatra, ajnapalra (a royal command 
addressed.to feudatories, high or low officers like the wardens 
of the marches ), prajUapandpatra ( a writing of request addressed 
by . the king, to sacrificial priests, a pnrohita, teacher, learned 
brfihmanas or , other highly honoured persons), it is five-fold 


acc. to S pp. 111-113 viz sasana, jayapatra, ajnapatra, pra- 
jnapanapatra and prasadapatra. Kaut in H. 10 speaks of seve- 
ral ‘kinds of royal orders and names them, such asprajfiapana 
(request by a messenger about what another prays), - Sjnapatra 
( as above ), pandana (honour, to the deserving or gift in distress), 
panhdra (remission of taxes for certain castes or villages by the 
king), msrsttlekha (writing whereby the king accepts the 
actions or words of some trustworthy person as his own), pra- 
vrttika ( conveying information- about some portentous happen- 
ing or some news about enemies etc.), piatiiekha (reply in 

accordance with discussion .held with the king on a message 
from another), safvatraga. (order addressed to tygh fnnrtwnan 
and offioors for the of tavall.r,) 
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krayapatra(,nale deed ), adhanapalra or adhipatra ( deed of pledge or 
mortgage), sthtipatra or sathmtpatia (deed of convention, which is 
made by the inhabitants of a village or city or the members of 
a corporation or guild by mutual agreement for settling their 
conventions), dasapatra (deed of bondage to serve executed by 
a person devoid of food or clothing ), malekha or uddliarpatra 
(bond of debt promising return at a future date with interest), 
msuddhpatra (deed of purification given to a person with the 
attestation of witnesses when a penance for a sin has been per- 
formed), sandlupaha (deed of peace when a compromise in the 
presence of leading people after a charge ofthe commission of 
a crime has been made), simapatia ( deed of boundary when a 
dispute about it is settled ), upagata ( a receipt passed by the 
creditor to a debtor on payment of the whole or part of a debt, 
Yaj IL 93), anvddhpabra (a sub-mortgage i. e where the mort- 
gagee or pledgee mortgages or pledges the property or thing to 
another and hands over the former deed to his own creditor ). 
The two branches of private documents (ianapada) are either 
araka or not ciraka ; ciraka is defined as a document written by 
hereditary scribes residing in the capital, who are approached 
by the parties and bearing the signatures of the parties and 
witnesses and the names of their fathers ( Sangraha q by Sm. 
O ILp 59, Par M HL p 127). Vide n. 437 above and Sukra H. 
299-318 and IV. 5. 172-177 for definitions of these and other kinds 
of documents But acc to Vyasa quoted by Sm. C. II p 59 
private documents are of eight kinds viz ciraka, upagata ( a 
receipt ), svahasta (written by the executant himself), adhipatra, 

work? Hka fhtvEl BaDdhipatra - ^uddhipatra Some 
w?d J k ? Vyavatoras&ra (p 69) and the Hit write the 

moLbVl aka , Caaka • 14 was so called (viz ciraka) 

probably because it was written on the back (of the hark of 

the birch or some other tree ). If the proper word is araka then 
it was employed because being executed by scribes appointed by 
kmgl . validit y f °r all time (cm) as compared with 

E V ^ d00 T ent8, Ciraka ’ ^ this last sense seems to 
be equal to sthanakrta ' of other writers. 

tw^? 438 W ' 136, Visnu ‘ DL S Vn - 11 and Kat. (252) require 
omoVSE ? M i Valid WMch is not adwwe to the cu«- 
f the OOUI1 try, the conten ts of which follow the rules 

ffcgqfcjjva. a. mm* i 
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regarding pledges (and other transactions) and the sequence 
of the sense and of the words in which is not contradictory 
or confusing. Sm C, H. p. 59 applies the word 435 pancaru4ha 
( on which five are recorded ) to documents that are signed by 
the creditor, the debtor, two witnesses and thesoribe. The 
Sarasvatlvilasa p 114 holds that pancarurfhatva consists in 
having the creditor, debtor, witnesses ( as one item ), scribe and 
the matter to be written. Harlta and Vyasa (q inSm. C.U. 
p. 59 ) employ the dual { saksinau ), while Yaj H, 87 employs 
the plural Therefore ordinarily two witnesses sufficed, but in 
very important writings there should be more witnesses. Vitva- 
rupa reads ‘asamSh’ in Yaj. II 87 and requires three witnesses 
as the minimum. Nar, IV, 137, Visnu 440 Dh. S VE. 6-10, Br. 
(S. B. E. vol 33 p. 307 v. 23.), Kit. (271) state that a document 
is invalid that is executed by a person intoxicated, by one 
already charged (with an offence), by a woman, a minor, that 
has been brought about by threats or deceit or coercion, by one 
dying, by one diseased, by a lunatic, or by those that are 
dependent. Visnu Dh. 8. ( VIL 8-9 ) and Kat. 273 ( q by V. M. 
p. 338, Apararka p. 686, Par, M. EL p. 131) state that a docu- 
ment may be held invalid owing to defects in the witnesses 
or in the scribe or to the fraud of the creditor or executant 


Ear. IV.145, K&t. ( 306-307), Samvarta ( both quoted by 
Apararka pp. 691-692 ) and Br. ( S. B. E. 33 p. 309 verse 31 ) say 
that no oral evidence should be allowed to contradiot the (terms 
of a) document, that the mode of proving(a matter) bya docu- 
ment is always superior, that a writing can be refuted or 
superseded only by another document relating to the same 


matter and not by the oaths or witnesses ana 

mtk wrv »vmrr?r uto trm i 11 ***• , 

440. arar«gngafn?atnmrTO < 


qrfr ta , VII. 6-10 , (vin. 161 *■»> 

n <3- by ' p ' c ' s vismi Db. 
16B ) declares that fraud vitiates sll transactions Cp nI i.K.S 

Bom. 99 at p 104 -strlmatta in Br (S ■ * 1D fluence\ wbicb 

as one word and rendered St. «*«* «• 

is not correct as shown by the texts ot v 
words aw wpamted by other words. 
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were allowed to overrule the force of documents there would 
be confusion and an end to all written transactions 441 . If there is 
a conflict among documents then a janapuda document ( written 
by a scribe and attested) is superior to one written in the hand 
of the executant himself and a public document is superior 
to a janapada one ( Vyasa q. by Sm. C. H p 66 S, V p 122 ). 

Yaj. II 91, Nar, IV. 146 and Kat. 312 (q. by Apararka 
p. 687) prescribe that when a document is in another country or 
when it is illegibly written, when it is lost or its letters have 
become indistinct (by lapse of time or other causes) or it haBbeen 
stolen or is crushed or burnt or shattered into pieces, another 
document may be caused to be written ( if both parties agree ) , 
but if they do not agree and the contents have to he proved or 
if the executant denies his signature, then N6r. IV. 142 and Kat. 
( 282 q. by Sm 0 II p. 63 ) say that time may be given to bring 
it from the foreign country or the contents may be proved by the 
evidence of the attesting witnesses or of the scribe or of those that 
have seen it. This shows that the smrti law required the produc- 
tion of the document itBelf as primary evidence, hut allowed 
secondary evidence only in exceptional cases 442 If a document 
belonging to one man is produced by another the latter has to 
explain his custody of it 443 { Vyasa q. by Apararka p. 690, Sm. C. 
IL 66). Kat. (308 q by Sm. C.II. p. 65) says 444 that just as the reflec- 
tion of a person or thing made in a mirror is seen as if it were real 
though it is unreal, so clever people can fabricate documents 
resembling (the genuine writing of a person). Vyasa (in 
Apararka p. 688, Sm C. IL 65 ) and Br. ( S. B. E vol 33 p. 307 
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sec. 92 of the Indtan Evidence Act The poet Magha gives expression in his 
^nic^to the same tdea in 
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63 and 65 of the Indian Evidence Act about 
evidence and the circumstances under which it can 
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w. 20-21 ) say the same thing and add that documents have to 
be carefully scrutinized and that no certain conclusion can be 
established by documents alone ( in every case ), that women, 
minors and illiterate persons are deceived even by their relatives 
by the fabrication of documents bearing the names of these 
(women and others) and that this has to be investigated with 
skill. When there is a doubt about the genuineness of a docu- 
ment, it can be established by comparison with other documents 
admitted to be written or signed by the same person, by ratioci- 
nation, by the probability of the two parties being together at 
the time of the transaction, by citing the attesting witnesses, 4 ’ 5 
by the peculiarities or flourishes in writing certain letters or 
making certain signs ( in the writing questioned and in other 
admitted writings ), the previous transactions between the par- 
ties (or their subsequent conduct), and the source of the acqui- 
sition of the subject matter in dispute (Yaj IL 92, Visnu Dh. 
S. VH 12, Nar. 1Y. 143-144, Kat 283 q. in Mit. on Vaj 3L 92). 
Visnu Dh. S. ( V2L 13) and Kat. 446 285-286 (q by Apararka 
pp. 689-690) prescribe that if the debtor, creditor, witnesses 
or the scribe be dead the authenticity of the document has 
to he ascertained by ( a comparison of the signatures on e 
disputed document) with other specimens of their handwriting 
or signatures or other documents executed by the de or. a 
•287 (q. by Apaiaka p. 689, Sm. G. H. p. 64 and Par. • 
p. 134) states the striking 4 *’ rule that when a document bears toe 
royal seal, that document is presumed to be authentic, e 
though all the three (viz. the debtor, the witnesses and the scribe J 
aTe dead. This shows that documents hearing toe f in J ® 
or that of royal officers were regarded as pnma facie g 
and this rule is analogous to the provisions in see 79 o 
Indian Evidence Act and sections 59-60 of the ^ j 

tion Act. That even copperplate grants were sometim 

is clear from the reference in thB Madhnban plate . 


445. Vide sec. 68 of the tndian Evidence Ac. abac, the fioof oi 
attested documents 
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Haisa ( E. L VIL p. 155, 158 ), and from the Tarachandi Rook 
Inscription (in Bihar) of Mahanayaka Pratapadhavaladeva 
(in E. 1 XX Appendix Ho. 340 ) of samtal 1225 which declares 
that a certain copperplate purporting to be issued by Vijaya- 
candra of Kanoj was forged. Vide Fleet in L A. vol. 30 pp. 201- 
323 for many forged grants. Verses (variously attributed to Kat. 
or Brhaspati by the digests ) state that when a loan ( recorded in 
a document) has not been expressly claimed by the creditor 
able to claim from a debtor who is able to pay off and who is 
at hand, the document loses its validity because a suspicion 
arises that the debt has been paid ofE and that a document 
executed more than thirty years before which has never been 
seen ( by any body ) nor read out ( by the creditor to any body ) 
does not attain validity even though the witnesses on it are 
living. Bar. IV. 141 is very similar to this last. Kat. 298-299, 
301 ( q hy Par. M. IE. 136, Mit. on Taj. 31 24, Apararka 
p. 690-691) prescribe that if no objection is raised for 
twenty years as regards a patent fault in a document of debt 
or pledge or of the settlement of boundaries, then the document 
ceases to be voidable Kat. 275 and Br. ( S. B. E vol. 33 p. 302 
v. 25) both quoted by Apararka p, 671 and V, P. p 122 
require that the latent defects in documents or witnesses must 
be declared ( pointed out ) hy the disputant at the ( proper ) time 
( i, e. when they are produced ), while patent defects may he 
considered by the sabhyas at the time ( of the consideration of 
the evidence) by reference to the rules of the sastra. Yaj. II 
93-94, Visnn Dh. S. VL 25-26 4J ® prescribe that when a debtor 
pays part of a debt, the debtor should write on the hack of the 
document how much he paid or the creditor may hand over to 
the debtor a writing of receipt Bigned or written by himself, 
particularly when the original document is not at hand, and 
when the whole debt is paid or the contract is fully performed 
the creditor should tear off the document or should execute 
another document in order to make clear the fact of satisfaction 

The fabrication of royal edicts and private documents was 
so much condemned by tbe sentiments of society that Manu IX. 
232 and Visnu Dh. S V. 9-10 prescribe the extreme penalty of 
death for such offences as in the case of the murder of women, 
minors and brahmanas. Yaj. H 295 ( = Matsya 227. 202 ) 
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prescribes the highest fine for him who addB to or writes less 
than what was intended to be declared in a royal grant or edict, 
Saiikha also prescribes death or the excision of a limb 
for fabrication of documents ( q. by V R. pp. 298, 369 ). 

For detailed treatment about documents in ancient and 
medieval India two papers in the Annals of B. 0. R, Institute, 
vol. IX, pp 49-81 and in the Journal of the Andhra Historical 
Society, vol, 18 pp 203-232 may be consulted 



CHAPTER XII 


BHUKTI ok BHOGA ( possession ). 


According to Gaut. X 39 a man becomes an owner by 
inheritance, purchase, partition, seizure ( appropriation of 
forest trees and other things which have no owner ) and find- 
ing ( i e appropriation of lost property the owner of which is 
unknown ). Gaut. (X 40-41) adds ,that in 'the case of brahmanas 
acceptance (of a thing donated) is an additional mode (of 
becoming an owner ), that conquest in the case of a ksatriya and 
gain (by trade or labour ) in the case of a vaisya or sudra are 
also additional modes Vas. 16. 16 mentions eight tnodes. Bi. 
( quoted in V. P. p 153, Apararka p. 635, S. B. E. vol. 33 p 309 
v. 2 ) mentions seven modes of acquiring immovable property 
viz. by learning, purchase, mortgage, valour (i e. conquest), 
through the wife ( as dowry ), inheritance ( from an ancestor ) 
and succession to an issueless kinsman. Narada ( q. in Sm. C. II 
p. 70) mentions the same except mortgage. None of these 
expressly says that long possession is by itself a source of 
ownership Great divergence 445 haB prevailed throughout the 
centuries among the sages and digests about the relation ot 
title and possession and about the length of possession necessary 
for making a person secure in his right to property by reason 
of possession Possession ( bhuldi ) may be with title ( sagama ) 
or without title ( anagama ), Agama means * origin ’ or 1 source 
of title ’ such as purchase or simply ‘ title \ 4s0 Manu VTTT 200, 
Yaj H. 27, Nar.IY. 84 employ that word in that sense Vide 
Kat 317 (q. in Sm. Clip 73 and Par. M III p 141) If property 
is held in one of the modes of acquiring ownership stated above 
and there is also possession, one’s right to that property is 
indefeasible ( Nar. 3Y. 85, Br. q. by Sm. O. H. p. 70, S. B. E. 33 
pp. 309 and 312 v. 3 and 22 ), but possession without a clear title 


449. Vide Lalubhai \ Bat Amrit I. L R 2 Bom 299, 304 S , where 
Mr Justice West enters on an elaborate analysis o£ tbe doctrines of the 
Mit. and tbe Vyavahararaayuklia on title and possession 
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doss not lead to (or ripen into) ownership 45,1 (with certain 
exceptions to he noted later on) Vyasa and Pitamaha 455 
declare that possession in order to be valid must have five 
characteristics viz it must have title behind it, must be of 
long standing, unbroken, free from protest ( by another person) 
and in the presence ( i. e before the very eyes ) of the opponent 
( q in Mit on Yaj II 27 and Apararka p 635 ) Even title, if 
not accompanied by some slight possession, has no strength, 
while title is stronger than possession not handed down 
hereditarily { Yaj II. 27 ) Nar. IV. 85 states that possession 
becomes strong when hacked by clear title. These passages 
present some difficulty and make title and possession depend 
on each other. Nar. IV. 77 states that even if there be a 
document or witnesses to support a man’s title, when there is 
no enjoyment, particularly in the case of immovable property, 
there is no validity All that is meant is that a transfer 
without possession though under a deed or before witnesses is 
risky and that title and possession lend support to each other 
as stated by Nar IV. 84-86, Br , Harita and Pitamaha 453 Ear 
( IV. 86-87 ) declares that one who pleads mere possession and 
no title at all should be considered a thief on account of his 
putting forward the deceptive plea of possession ( which even a 
thief can assert) and that the king should punish as a thief 
one who enjoys a property even for hundreds of years without 
title. All that this last verse means is that the person in 
possession must prove legal origin or such a long possession 
that there is no possibility of an inference that the possession 
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of his ancestor originated is wrong, Delivery of possession 
was the principal mode of transferring ownership in ancient 
times in almost all systems of jurisprudence and so possession 
was given great weight as evidence of ownership. 454 The Mit. 
on Yaj. IL 27 makes the position clear. In the case of a gift 
or sale there must he the cessation of the ownership of the 
transferor and the arising of the ownership of the transferee. 
This last occurs only when the transferee accepts the property 
and not otherwise. Acceptance is mental, vocal and physical 
(i s. the acceptor makes a resolve to accept, says that he 
accepts and takes physical possession). These three may 
exist in the case of such movable articles as gold, clotheB &c 
But in the case of a field physical acceptance is not possible 
except by enjoying the fruits or profits thereof Therefore in 
order to make a gift or sale perfect there must be some slight 
possession at least In the absence of such possession mere 
title is weak. Title may succeed aghinsb the man in possession 
who has no title and who has not been in possession for the 
prescribed period ( such as three generations ). If the possessor 
proves possession for that period he will succeed against one 
who has bare title and no possession, whatever. If it is known 
or proved that a man purchased from A but got no possession 
and that another purchased from A subsequently and got 
possession (but was not in continuous possession for the 
prescribed period ) the prior title though without possession 
will prevail over the later one, acc. to Yaj. II 23. But when 
it is doubtful as to which title is prior and which posterior the 
one with possession will prevail. Where the possession has 
een uninterruptedly with a man's ancestors for three genera- 
tions he will succeed against one who has bare title. Therefore 
possession was not absolutely indispensable for transfer even 
acc. -to the Mit. and other works, but title without posses- 
sion was risky and so possession was insisted upon as it was 
nine points of law ’. It follows, acc. to the Mit., that (1) when 
possession was comparatively of short duration - and not 
supported by any title much weight was not attached to 
possession and title by itself would prevail against it, that (2) 
continuous possession for three generations (though there is 


Jc EegUALawnnW the year 1845 (8 and 9 V.C. chap'. 106. 
, ' , d co " Id ln theor y be conveyed in no other method than by 
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nothing to show thoro was title to begin with ) will prevail over 
n mere documentary title and that (3) a prior title with less 
Uimi the possession for three generations (but with some 
possession ) succeeds over a later title accompanied by posses- 
sion. Long possession was assumed to have originated in 
logal title, although owing to lapse of time it was not possible 
to prove the origin * 55 The nmm controversy has raged round 
the question of what is long possession, Yaj II 24 literally 
translated means ‘ los^ of land results in twenty years when it 
is enjoyed by a stranger boforo the ownor’s very eyes and 
without any protest from him and loss of chattels (results 
under similar circumstances) in ton years Manu VIII 147-148 
and NSrada IV. 79-80 have two verses in common which mean 


‘If the owner of anything silently looks on (i. e raises no 
protest) wlion it is being enjoyed in his presence for ten years by 
strangers lie doos not deserve to recover it (i.e be loses the thing). 
When tlio owner is not an idiot nor a minor and his property 
is enjoyed within Ins sight then the property being lost by 
his conduct ( tijumhara ) comes to belong to the enjoyer . 
Gaut. XU. 34 has almost* 56 the same words as Manu VJIt 148. 


Sankha (in V. R p 208) also refers to ten yeare. These passages 
apparently moan that at the end of 20 or 10 years adverse 
possession by the wrongful possessor the ownership of tne 
original owner is lost and the wrongful possessor becomes the 
owner. But there are several other smrti passages where it w 
baid that possession even for a hundred years originating i 
wrong cannot confer title and much longer periods i are requ 
for the loss of ownership and the acquisition , 

by prescription Vide Nar IV. 86-87 cited- ( on p 318 
N&r. (IV 89) himself says elsewhere that possessio 

453 Under the Law of England ‘Time immemorial or a” 6 
the memory of man runneth not to the contrary • * coo^eredto 
the whole penod of time from the reign of Richard the 

inconvenient and absurd rule which was abrogated by - * ^ ngh , s 
Prescription Act of 1832 (2 and 3 William IV chap 71 )jh ^ in(errnpte d 
to any land became absolute and indefeasible by 7 consent 

enjoyment before that Act (except when the memor y 

or agreement made under a deed ) By renc ^ other 

held to extend for one hundred years as dene by the M ^ 

Sanskrit digests. Vide Salmond's Jurisprudence (9th ed of!937, 
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to bo supported by title only during smarlakala ( during human 
memory), but in cases beyond human memory possession con- 
tinued successively for three generations (or ancestors) fa 
proof of ownership even in the absence of a document (or other 
title). VisnuDh. S.Y. 187 is in similar 457 terms. The Mit. 
on Yap (IL 37 ) says that smarlakala fa a period of 100 years, 
as the Veda declares that the span of a man’s life is 100 years. 
For a hundrad years it fa possible for witnesses to depose to 
the origin of possession. So if there is possession for less than 
one hundred yeaTS, oral evidence can be adduced for establishing 
its origin, and title will have to be proved by the possessor and if 
no oral evidence fa adduced to prove title, it is a case in which 
it may be held as certain that there was no title to begin with. 
Mere possession fa not enumerated by sages like Gautama 


among the means of acquiring ownership. As the Sarasvatt- 
vilasa (p. 124 ) puts it, long uninterrupted possession only leads 
to an inference that it originated in title acquired by sale, gift 
or the like i. e. there arises a presumption of lawful origin 458 
Therefore in order to enable a man to rely on possession alone 
as proof of ownership it most extend uninterruptedly over 100 
years (acc. to the Mit ). The Smrticandrika 459 (H. p. 72 ) 
accepts this meaning, only requiring’ 105 years’ possession in- 
stead of 100 years’. Acc. to a smrti quoted by it each genera- 
tion means 35 years and so when Narada requires possession 
for three generations 105 years are meant ( acc to Sm O ) 
Visnu Dh. S. V. 187, Kat (327) also hold that continuous 
enjoyment for three generations makes the fourth generation 
owner of the land. Kit. (321 q. by Mit. on Yaj. 17 aZ 
rerka p 636) states ‘in cases falling within the memory of man 
is desirable that possession must he accompanied with title 

«7 mmfvgvruwr » rswvreftft 3r ^ 

wsvrq » V. 187. The same is ascribed to both rscj 3nd 
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(in order to be proof of ownership as to land); but in oases 
beyond the memory of man possession extending over three 
generations in succession { is independent proof of ownership), 
since there is no certainty that there was no title (to begin with) 
Vide also Br. (in S. B. E. vol, 33 p 313 verses 26-28). ‘Three 
generations' is a vague expression, The great-grandfather, the 
grandfather and the father of a man may die in the space of ten 
years and if the gieat-grandfather took possession wrongfully and 
all died within ten years of the time of taking possession one after 
another, the fourth in descent might urge that there was posses- 
sion for three generations and that he had become owner. 
Therefore Eat. in another verse (318, q by Apararka p 636 and 
V. P. p. 155) laid down that unbroken possession for three 
generations extending over sixty years becomes firm ( indepen- 
dent means of proof of ownership ) Thus tnpunisa-bhoga or 
puroakramagata-bhogu ( in Ya] H 27 ) means the same thing as 
possession continuing from a time beyond human memory 
( asmai ta-kala ) and la equal to 60 yearn ace. to Kat , VySsa an 
a few other srarti writers 460 . Narada (q. by Apararka p 6 ) 
says that as regards possession one generation means twenty 
years, while Br. (q by Sm. G IL p 72) says it means thirty 
years. It will be noticed from the above that early authors luce 
Gaut, Manu., Yaj appear to lay down 20 yews’ udveise enjoy- 
ment of land as sufficient to create ownership, while offier a 
comparatively later authors like Bar. and Eat require « 
enjoyment In order to remove this conflict and Mowing 
maxim that apparently conflicting texts should “ 
as far as possible, the writers of comments and d,g^ 
Visvarupa and Medhatithi (on Manu VIE- 148) down 
proposed various interpretations ofYsj.H **■*""*££ 
Some lay emphasis on possession and others on «1 . ^ uUflka 
at least three explanations Apararka (pp. 6 ^ 

and Baghunandana take the literal sens . , e there 

years’ adverse possession there is loss of ownership ^ 

ran i vnww; 

W l verses fflff * “ 

1 by p. M6. - " 155 Wb,0h *! 

m.p 

p. 341. 



TT1 ] Three i fern* about twenty year*' enjoyment 323 

is smluiham)* 61 . The 2nd explanation is that the meaning of 
Taj. II 24 is that after 20 years’ enjoyment by a stranger, if the 
owner brings a suit and relies on a document in hie favour, he 
runs the risk of being unable to prove Mb ownership barely on 
the strength of the document, since it is possible to argue that, 
even though he had a document, by his silence he acquiesced in 
the stranger taking possession and tacitly consented to it. 
Therefore all that Yaj H. 24 means or recommends is that an 
owner should not be negligent (iipefcsa) or should not remain 
silent when a stranger. takes wrongful possession This view 
was first started by VisvarCipa among extant writers and it 
approaches the modern idea of requiring vigilance in the asser- 
tion of ones’ rights 462 , that is there is only loss of the suit 
(vyavaharahani). This view lays emphasis on a verse attri- 
buted to Nar. and the word oyaixihai a in it and in Manu VIII 148 
and Harada IV. 80, where the word means lawsuit also, the idea 
being that the sages declare only what would happen or he 
decided by the judges in a law court and do not intend to say 
that the decision would he just or righteous from the higher or 
the moralist’s point The third view is that of the Mit. ( followed 
by the Vyavahaiamayukha, Mitramisra and several others) 
which 465 explains that the loss is not that of the ownership of 
the thing itself but of the produce of it ( there is only * phala- 
ham ’ ) i e. if without protest the owner allows a stranger to 
remain in possession before his very eyes for twenty years and 
then he brings a suit, he may succeed in getting hack his land 
but be would lose his claim to the profits of the land. The Mit„ 
the Vyavaharamatrka and V. P (pp 157-165) contain very 
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elaborate discussions on Yaj. 1L 24; but considerations of space 
forbid any further reference to them. The V M 464 connects 
Yaj JX 24 with the preceding verse (viz that in mortgages, gifts 
and sales a prior transaction prevails over a later one) and 
remarks that this verse (Yaj. IT 24) says that if a person after 
a gift, sale, or mortgage to him allows the property to remain 
with the seller, donor or mortgagor, who subsequently transfers 
it to another with possession and the latter holds it for twenty- 
years, then the first dealing though prior is of no avail (as it is not 
accompanied with possession for 20 years}. Srikara (as stated 
in the Vyavaharamatrka. ) tried to reconcile the conflicting 
smrti texts by holding that in twenty years the real owner lost 
ownership if he was present and did not protest while a stranger 
was in possession, but passages speaking about possession for 
three generations (or sixty years) applied only where the owner 
was absent. The Mit. and others point out that Yaj IL 24 
(who employs the words * pasyatah ’ and ‘abruvatah’ ) conveys 
that if a stranger takes possession while the owner fa absent or 
if the owner protests, then even 20 years' possession does not lead 
to the loss of anything. The text of Nar. IV. 87 quoted above 
(p. 318) shows that the sage held that possession for several hundr- 
ed years even would not avail the possessor if it fa certain or 
established that the possessor had no title at all to begin with 
or that his possession started wrongfully. This text fa empha- 
sized by those who favour title and want to discourage persons 
benefiting by their own wrongdoing But there are other 
smrti texts of a contrary tenor. For example, Nar. 1 . 
himself says ‘whatever has been enjoyed even' 
three generations (i e by three ancestors ) including the father 

cannot be recovered by the owner from the PersoM who is tho 

4th in succession) because it has gone through three lives 
2i3?Tat«tof Harlta states ‘ what has been enjoyed by 
three prior ancestors without any title whatever can^^ ^ 
recovered back (from the present holder, who is 4th). _ 
has descended successively through three genera , dg 

two S relied upon b y those whe hold long possession as lead mg 
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to an inference of title { Iripurusa-blnikUmdmuh , as Medhatithi 
on Manu VUI. 148 calls them). These like the Vyavahara- 
tattva and Vivadacandra'' 65 who rely solely on possession 
holdly say that long possession even originating in wrong 
leads to ownership. Medhatithi says ‘ there can be no memory 
of the origin of title when there has been possession for hundreds 
of years and { if title had to bo proved for the origin of such 
possession) a king may resume villages enjoyed by ancient 
temples, brahmanas and mathas; therefore ancient possession 
is evidence of ownership because it makes it extremely probable 
that the ancient possession originated in gift or the like’. 
TheMit.onYaj.il. 27 (which is svafvavadt) refers to all the 
three views, refutes the first two and accepts the view of loss of 
profits It does not literally interpret the texts of Harita and 
Narada quoted above, takes them to be over-statements and 
intended to convey that continuous possession for over three 
generations cannot be interfered with even if there is no clear 
proof of the origin of title In modern India under the Indian 
Limitation Act ( IX of 1908 ) the tendency is to prescribe the 
very short period of twelve years for adverse possession in order 
to defeat a title, following the English Real Property Limita- 
tion Act of 1833 (3 and 4 William IV chap. 27), sec. 2 of which 
insisting on vigilance by every one about one’s rights however 
prescribes the period of 20 years within which to bring an action 
for recovery of land. Modern case law has rather gone too far 
and sets a premium on wrongful possession by holding that it is 


the knowledge of the real owner 466 Ancient Hindu lawyers 
put down the tendency to usurp another’s property and placed 
many obstacles in the way of the wrongful possessor. 


It may be noted that there were a few rare texts that 
referred to very short periods for possession causing loss of 

_*65 smnfenft <W: nsswiemt 

t* wsmrvwua&i a (mrg * vwrnni 

mrarRnmwrv < arwmnnw aw aram wN emr- 

V™Y’ T ^ S} WWi'-w* m. « ?ia awatft I p. 134. Vide note 

*»57 above for the verse 

KiT^f 6 VldS Tke Secrc(ar y °f State for India v Debendra Lat Khan 
B - ?® atp 82 (=36 Bom. r. R 249) and Snschandra Handy v. 
Batjnath, 62 1 A 40 at p. 44 ( =37 Bom. L R 323). 
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title, viz. 3 years for immovable property ( provided there was 
no permissive origin, ksamalmga ) or one year for corn, cattle 
and other movables ' 167 . This idea being opposed to innumerable 
texts was explained away as merely conveying the great im- 
portance of possession. Marici states 468 that cows, beasts of 
burden, ornaments that are borrowed through friendship should 
be returned within four or five years, otherwise, the owner 
would lose them This is opposed to Manu VIIL 146 and other 
texts and so is explained as being applicable only if there is no 
sufficient cause for allowing them to remain with the borrower. 
The ancient Roman Law was very like this. Before Justinian 
the Roman Law gave the ownership of a thing by quiet posses- 
sion bona fide and founded on good title if maintained during 
one year ovei movables and during two years over immovable 
property 465 . Justinian altered this and provided that possession 
during three yeaTs gave ownership of movables and possession 
during ten years (if parties lesided in the same province ) or 
during twenty years ( if they did not ) gave the ownership o 
immovable property. , 

Br ( S. B E. vol. 33 p. 314 verse 31) lays down the proposi- 
tion that if a person has title and is already in possession and 
is dispossessed by another then he may. succeed in a lawsuit 
on the strength of his prior possession provided the dispossessor 
does not establish continuous possession for three S e ™ ra 10113 ' 
This is similar to a suit in ejectment contemplated by Art 
of the Indian Limitation Act. 


Br (S B E vol 33 p. 310 v. 11) and Kat. 335 ( both quoted 

by Apararka p 637, V. P p. 166 ) state that wb at is emoyedb^ 

man’s agnates and cognates and his own people ^ 

to their ownership by their mere possession; one 


I W«T Ulf 

Vide «nr. R P 132 from *■**-».**£ hab!e that the «* * 

with the words 1 em maiwmmLfSwm- 11 p 

Br on vyavabara bad five adhyayas frapim Stfuffl'S" 

469 Vide Sandar's Introduction to , f0» 

470 " ** 1 m 

III. v 144-145, n ?• 74< 
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possession ( as leading to ownership ) in cases other than these. 
PitSmaha states that possession by a stranger is powerful, but 
possession by members of one’s own family has certainly not 
the same force 471 . This appears to adumbrate the principle of 
modern law that possession by one co-owner or one tenant-in- 
common is ordinarily the possession of all co-owners and the mere 
fact that the profits of a property have been enjoyed by only one 
co-heir or tenant-in-common for many years does not by itself 
amount to the ouster of the other tenants-in-common 472 . It is 
stated in Gaut. XJL 35 that property which is enjoyed for a long 
time by a srotriya, an ascetic or a king’s officer is not lost to the 
owner by that enjoyment, since the owner may have thought that 
he would reap long-enduring spiritual merit by the first two 
enjoying this property ( such as a vacant house) or that he might 
be prevented from asserting bis right from fear ( of the royal 
official). Compare Br. ( S B. E. vol 33 p. 311 v. 12 ). m Manu 
VIH. 149 ( =Nar. IV. 81 and Vas. 16. 18 ), Yaj II. 25, Br. { S. B. 
E. 33 p. 312 v. 21 ), Kat. ( 330 ) state the following exceptions 
to the rule of loss by long possession; a mortgaged or pledged 
property, boundary, minor’s property, an open deposit, a sealed 
deposit, women ( female slaves ), the property of the king i. e. 
(of the State) and the property of a brahmana learned in the 
Veda are not lost by the possession of another ( for twenty or 
ten years referred to in Manu VIII. 147 and Yaj. IL 24 ). Manu 
VUL 145 provides that neither a pledge nor a deposit can be 
lost by lapse of time and that both are recoverable even if they 
ave remained long ( with the pledgee or depositee ). Yaj H. 35 
adds to the above list the properties of idiots and of women. 
jif 1 " i era Pkatically states that women’s property ( strl- 
dhana ) and state property (land) is not lost even after 
hundreds of years, when it is enjoyed without title. Kat. ( 330 ) 
a ds to the above list temple property and what is inherited 


W , both quoted by p <537, ft* 

cm . n. «... „ l • 

^ ^ ^ 

(P. C.)%7 ctl LtLlZtuol!' 31 Bom ' L< R 199 and 1030 
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from the father or mother 471 . All systems of jurisprudence 
throw protection round the interests of minoiB, persons of un- 
sound mind and othors similarly situated and provide longer 
periods of possession for loss of their right The Mit. on Ygj 
(I. 25 gives reasons why the several exceptions are made • in the 
caso of a pledge or mortgage the property iB enjoyed hy the 
plodgoo or mortgageo under an agreement and so there is no 
fault on the part of the owner if he remains quiet while the 
piopeity is being enjoyed hy tho creditor, boundaries between 
villages can be easily established by such signs as trees ( grow- 
ing on the border ), streaks of chaff and coal ( buried under- 
ground ) , deposits are entrusted to a person out of confidence 
fm being preserved and not for enjoyment ; idiots and minors 
are ignorant or incapable of understanding their rights, the 
king being engrossed in numerous state affairs may not be able 
in time to look into the question about possession of state 
properties; women on account of their ignorance and timidity 
may not assort their rights and a learned brahmana being 
devoted to learning, teaching and performance of rites and 
duties may have no time to go to law. In modern times also the 
law favours minors and other persons as indicated in the note 
below 4 ”. Kat (331-334 q. by Par. M m. P 148, Sm C Up. 69 


474. w urn ’3 < •mswifhnra'it =3 mgs- 

nmiu n STRUT quoted in tv nr P 351 ( reads sttBius£ =3 , 

IJ 09 tsuinur and are defined by nnq as 1 arrfcUSUtlU^tln 

^33 nt%uTUU • aanrururjuRu'w fash? mud <9 byihai on ’Ti- 

ll 65) 

<175 Undct llse Indian Limitation Act , a mortgagor can sue for redemp- 
tion and possession within 60 years from the time when the nght to redeem 
accrues (Art 148), though for ordinary suits for possession the period is 
12 years . while a pawnor of moveable property has 30 years (Art l«)h™ 
the date of the pawn . if a th.ng is entrusted to a mao for a 

irnstee then sec 10 of the Limitation Act provides that no length 

ter recovering from him or his legal r^nta^ 
voluntary ass.gns the trust property or its pros ^ “ sta te for 

may be examples of trust) . a suit on behalf of the Sec^e 7 
India can be brought within 60 years (Art. 149) * at the ttme 

longer periods ter persons who weie minors i >o Mentation Act 

when their rights were invaded Under the Retd Vtos«Vl- coM be 

at 1833 (3 and 4 William IV chap 27 sections m the case 

brought within ten years of the t.me ''heath >J ^ caa „ e 

of minors, lunattes. td.ots, those absent beyond the seas, 

( Continued on if to next paS e ) 
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which ascribes them to Narada ) prescribes that in the case of 
a hahmacui i, engaged in his vow of veda study extending over 
36 years, and in the case of a man who remains in a foreign 
country in pursuit of wealth, enjoyment extending over 50 years 
will alone make him lose his property by the possession of 
another ; that when a person has been a student for a shorter 
period than 36 years he may get longer additional periods 
proportionately and that when a person is in jail time does not 
run against linn 


[Continued fiam the last page) 

SL 1 X a l0r ‘V e “ S fr0m the 5,arh0g P° int Section I3 of the Indian 
Limitation Act provides that when the defendant is absent from Bntlsh Ind.a 

cnbrf f s Ca ” add thB Petl0d ° £ defend «>>t’s absence to tbe penod pres- 
en™sa2"° g,ng *, T 1 ' bUt d0SS n °‘ Pr ° v,de for ‘he rate of Kit which 
I l Eer f pe " 0d fOT o£ »«b. when a person (who may have to sue) 
_.S absent in a fore.gn country. Under the Civil Law of Rome the rule was 

0apse o£ does aot •“2ST3 

<0. C J Hat ° Goverejnent of Bombay 12 Bom K C R 

Law J ‘ )l8tp 217 for this rule and its limitation under modern Indian 
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WITNESSES ( saksinah ). 

i W ? r ^ Sa!c & n occurs in the Sveta&vataropanisad 474 (Vt 
1 ) where it is applied to the one immanent Spirit of the uni- 
verse as All-seeing. Panim 477 V. 2. 91 explains the word 
sakm as meaning ‘ one who has directly seen ’ Gaut 478 XEL 
’ . 11 * Nar IV. 147 state that when two persons litigate 

and there is a doubt or discrepancy between the two the deter- 
““ at “ n of the trut t » the dispute is due to witnesses Manu 
VGI. 74, Sabhaparva 475 68 84, Nar. IV. 148, Visnu Dh. S. 8 13, 
KSt 346 (q in V M p 317 and V. P p 106) provide that a 
(proper) witness is one who has himself either seen or heard 
or experienced the matter in dispute. This means that the 
evidence of a witness must be direct and should not be what is 
called hearsay. Medhatithi (on Manu VUL 74) says 480 that 
hearsay evidence occurs when a person who hears from another 
that has himself heard something from another comes forward 
as a witness and that hearsay is no legal evidence. Manu 
VUL 76 prescribes that even though a man may not have been 
expressly asked or appointed by the parties (in the words ’y° u 
are the witness to this transaction’), he is a proper witness 
whan asked as to any matter in dispute that he has himself seen 
or heard The only exception to hearsay evidence allowed by 


476 <pbt war wsrfr mgsisr « wwftr- 

fJur^vi u 

477 WfUP^EreR 1 Vt V. 2. 91. 

478 lvsravwr unfjrwewr t ifi xni. l , eirfsiavxft a wtfilw 

swrora; i wHew HI n 

479 sreergistjnwl^ «rrr%r?5Tmr • snv?iv- 147 , 

ftvgi^gijfr a vrsfen i rqprrer mfwwr «r sswtlr. « er mn «v v 

p. 106 . n'n^rasTH'Rtn^'r vnwiMHtr u i r °na i unm 68 84 . mmasurrBnn' 
VTWIT3T i 8 13 

480 qrn^T3qT«nfimrr33uvT^faorr3 traqTsn^rgvfi wfw i va 5®***' 

%*rn sgim iw Tp<1h rmttvrrga sta q wn wrtfr sr wnsft i Sr 8 7 J' f S? 
vfiipir vr vsr viSrp w rrsr *rrtfVc«ro i .. rm vf ^twRvvr v® 

vma. *r tra rsniSt^wr^rffiv imfr u<nTm wwij gawi vmrr^HitvS 
feiiWT^snlTlPmSsr nT5V*nVRrf-i • fT^srmT (ms) Compare «r. 8 p- 

for almost the same words, ' *• 
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the Visnu Dh S. YHI. 12 is that 481 when a person that is appoin- 
ted as a witness is dead or gone abroad, those who have heard what 
he said may give evidence It has already been stated (p 297 } 
that a king was not to delay the examination of witnesses K§.t. 

( 340-341 q by kpararka pp 675, 677, Sm 0. H p 92, V, M p. 331 ) 
prescribes that the king ( or the chief judge) should himself exa mine 
the witnesses that are present (in court) and should consider along 
with the snbhyas the statements made by witnesses and that, 
where it is doubtful who the witnesses on a disputed matter are, 
time should be given for producing tbe witnesses m order to 
ascertain the proper means of proof but that where it is clear 
who the witnesses may he he should make the hearing of the 
case proceed at once Kat (352) further prescribes 482 that when 
it is impossible to bring witnesses because they reside in a 
foreign country, evidence taken m writing before a man learned 
in the three Vedas and sent by him should be read in deciding 
the cause 483 . Gaut. 13. 2, Manu VIE. 60, Yaj. IJ 69, tfar. IV. 
153 and others require that ordinarily there should be at least 
three witnesses in a cause. Br. (S. B E 33 p 301 v. 16) says 
that there may he nine; seven, five, four or three witnesses, or 
two only if they are learned brahxnanas 484 . Visnu Dh S VHI 
5 and Br. (S. B. E vol. 33 p 301 v 16 ) emphasize that a single 
Witness alone cannot be examined for deciding a matter 485 . 


»twvni *i rroinry i 

a _ 482 ' : ) . ^wniw 

aw a annu q. by amra; p 667. 

<83. This corresponds to tbe modern rule of taking evidence on com- 
CodeTof a i9 0 r 8) ,ded fOT ‘ D 0rder 26 01,66 4 5 Of tbe Ind.an CtvilPro 

484 vr jrs&- 

” " lw *-***w»- •. 


483 Vide Best on ‘Evidence’ (12th ed of 1922) p 515 The 
Mosaic law in some cases and the Civilians and Canonists in all exacted tbe 

Enrooe e 1r r t tliaa , 0ne ' Vltn6SS ‘ 3 d ° Ctrine adopted by most nations ,n 
. P and fa y ihe ecclesiastical and some other tribunals among us • Accor- 

“ 8 the Coramon Law of Et >gl^d ana tbe Indian Evidence Act (I of 1872 ) 
the nrl V “r ,W f d * r numfaer ° ! ,Vi,oesses sbM «1 any case be required for 
tZTLlZ P 52 °>“ that in prosecutions for 

UwofEn B land7n ^ ? Ti wl ‘ oes5PS ls required by the Common 

at least are rel reJ and that b >' Statu ‘ e witnesses 

dhar T,lll 6 B r r, T Vjde Em ^ nr * Bal Gang*. 

boas for cer ul° m ‘ 324 where lhe n,le about two witnesses m convje- 
* f ° r PCTjUry aoeorf,n * 4 ° ‘be Common Law of England was relied on 
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But Yaj H 72, Visnu Dh S VIE. 9, Nar IV 192 state llwt one 
man alone may be a witness in a cause if be is endowed with 
the regular performance of his religious duties ( is possessed of 
the qualities stated m Visnu Dh S VHf 8) and is accepted as a 
witness by both sides Vide Manu Vffl 77 also Br (S B E 
vol 33 p 301 y 18) allows a single witness to furnish valid proof 
if he is a dutaka 486 (messenger), an accountant, one who has 
accidentally witnessed the transaction or if he is the king oi tho 
chief justice Vyasa says 487 that even a single person may ho 
enough m a cause, especially in heinous offences called ^5 '/urn, 
if he be one whose actions aie pure, who knows the ilhmma and 
whose truthfulness has been well attested before Kaut (UI 11) 
says that a single witness (whother a man or a woman) may bo 
enough in cases where the transaction in question was effected 
in secret ( except the king and one performing austerities ) ^ 
Kat ( 353-355 q by V M pp 319 -t 320, Sm. C II 76, V. P. 
pp. 112-113 ) states that even a single person may bo allowed to 
depose as a witness if he was taken in confidence at the time 
of making a deposit ; so also a messenger sent by a litigant for 
borrowing an article (such as an ornament) or the manufacturer 
of an article may alone be sufficient to prove the identity of the 
article or when a matter has been decided by the king or chief 
judge, the scrihe, the chief justice or any ono of tho siihhya'. 
may alone prove the plea of rat judiuita or the point as to what 
was said by the plaintiff or the defendant in a suit 48 ’ Vide fir 
( S B E. 33 p 300 verses 13-14 ). 

The qualifications of witnesses to be examined in a M|,t 
are stated in numerous places such as Gaut XIII. 2, Kaut III 1 • 
Manu VIII 62-63, Vas 16-28, Sankha-Likluta (<l 111 ***„' 
p 138), Yaj 11 68, Nar IV 153-154, Visnu Dh S Hr 

( S. B E vol 33 p 302 v 28 ), Kat 317 ( m Sm C II V '<> and 


486 Br (S B E vol 33 p 300 v S) defines a dTUaLa as 
a respectable man esteemed and appointed by both parties am 
near to listen to the speeches of the parties __ - -~; 

487. sjfcrertra uu?r nreft t tmnroww »mmnTg 

qq. n >n n P 76, wr s p- 412 ,„ [Jra ,iWpV 

488 waning rfr 511 rsm 

gf^qiii li , „ „ „ w prr**ri2wnV 

4S9 w ^ 

n ft* UJ*** ^ ^ 

n fir q- p ° 67 ' w * p 10 
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V P p 111) The principal qualifications arc; 4S9 ' they should 
be born of <i good family, should have lived hereditarily in the 
countey, should be householders having a son or sons, should be 
well-to-do and men of character, should be trustworthy, should 
know dharma and act up to it, should not be coyetnu, and 
should have heen cited by the parties as witnesses Borne Smili 
texts such as Kaut HI 11, Manu VIII 68 ( =Kat. 351 and Vas. 
16-30), Kat 348 provide 190 that ordinarily witnesses should he 
of the same unm or caste as the parties, that Women should be 
witnesses in disputes between women, that men ot the lowest 
castes (rwtfi/njHs) should he witnesses for litigants of those 
castes and that a litigant of a lower caste should not try to 
prove his case by citing witnesses of a higher caste or a 
brahmana ( unless the latter is an attesting witness oil a deed ) 
But most ( even including Gaut and Manu ) give an option and 
say that persons ot all castes (even sudragl may he witnesses 
for all Vide Gaut. XIII 3, Manu VIII 69, Yaj. II. 69, Nar. IV. 
154, Vas 16-29 {sa> burnt sami ciu iu) Nar. IV 155 and Kat 
(349-50 q liy Apararka p 666 and V. P. pp 111-112 ) provide 1,1 
that in disputes between members of groups such as those who 
wear peculiar symbols ( indicative of their sect), srenis ( guilds), 
pugas ( associations ), companies of traders and all otheis who 
work in groups and who are therefore called taript* and in the 
case of slaves, haids, wrestlers, elephant riders, horse-traineis 
and soldiers the heads (called («></(«) of these groups aie the 
proper witnesses Gaut. XI, 21 says that in disputes among 
members of classes of agriculturists, traders, cowherds, ■money- 


489 aT rgaf=*!%Hi: 435^5 rnmxqun rr?u mwumuwaiwrarusrEnc- 

iwa: i »rl xm 2 . g ’e mt sgmn aT srtftarwsi. m sr 

Jim ?tsrr. > ^ m 11 . grsrsu twitwawi gfiwtr 

anfhmrr. emw. i viii s ; *iW: ufsifen. fmgtnrer: 

sumr enddtda-. spgT. $fSvr: suswtiirsiqrgwq Pjirt- 

I’tmari srniwfi gam *r sng fjam 

vrewsmi i m u- we p 138 

srfi=n usuiq *mrvg;i wulimqfcmfrcf! » qrmrr q by 

«T a p 111, (which reads stuffs afa^ftrjT. which seems to mean 

* a litigant of a higher caste should not be proved to be what he is alleged 
to be by the evidence of witnesses of lower castes 1 ). 

491. faff p r : qiSp - a nunmuft > v wm ^mferur- 

sNifjSf: i gtwsnw TOri'-u ’ mvSqi mum q{55oi- 

RVT I SrfT irtuot^kg WTT&bt: • qmtt q- by 3WTM P 666 For 

STpjfj vide p. 280 and note 383 above and H. of Dh vol, II. pp. 67-68 
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lenders and craftsmen (such as carpenters and washermen), 
the help of other members of the same calling may be taken as 
witnesses and arbitrators. 

Long lists of persons who are generally to be regarded as 
incompetent to be witnesses are given in Kaut. 13L 11, Manu 
Vffl 64-67. Udyogaparva 35. 44-47, Yaj H 70-71, War. IV. 
177-187, Visnu Dh. S. VUI. 1-4, Br (S B E vol. 33 p. 303 
vv. 29-30), Kat 360-364 (q by Apararka pp. 669-670, Sm 0 H 
pp 77-78, V. P p. 119) Manu VJH 118 states the general 
grounds why oral evidence tends to be false viz covetousness, 
infatuation, fear, desire of pleasures, anger, friendship, igno- 
rance, minority. As the list of incompetent witnesses in Nar, 
is the longest , 492 that alone is set out here . one who has mone- 
tary 4,3 interest in the parties or the subject matter of the suit 
(such as a co-sharer, creditor and debtor of the parties), a 


492 Vide appendix for the verses of Narada The commentaries and 
digests give various interpretations of some of the words A few sncb are 
stated in the next note 


493 TbeMit explains • arthasambandhin ’ as ' vipratipadyaminarths 
sambandbin • while V P. p 117 explains as 1 creditor or debtor 1 of a party. 
•Iptah’ is defined by Kat 361 (quoted by Apararka p 669) as ‘those who 
depend for livelihood on the subsistence given by a party to the suit or those 
who serve him or cause benefit to him or those who are his relatives, friends 
or servants - Sm C explains ‘ cakrika ’ as a bard, while V P.(p n8 ) as 
oil-presser. The printed text of Nar reads ' asraddha ' (who is not invited 
at a sraddha), while V P and others read 'asraddha for vratya lone 
whose upanayana has not been performed) vide H of Db vol II P 376, 

• prag-drstadosa ’ is explained by Asahaya as " one who suffers from a disease 
which is the effect of evil actions done in past lives - Kat 362 (l S 
Apararka p 669) explains 'sanabhayah as sons of one's mother s sistcrot 
one’s fall sister or one’s maternal uncle The printed text reads sna • 
while Sm C II p 78 reads ’aSnta - (restless) and V P »7 reads ’asrant* 
(one constantly engaged in work) Kuhka is explained as ° n ° 3PP 

by the lung to decide causes ’ (by Kalpataru), while the ^ tfce 

• he is the person m authority over a kuia i e a group o n , 

V.WV P p ... S. C II , « .« V P , 

(one appointed by the king to find out crime among the peop e) 

of the printed Nar 
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friend (or relative such as an uncle); associate ( m undertak- 
ings ); enemy; one who lias already been held to have given 
false evidence; one charged with (or addioted to) sins ; a slave; 
one who is in the habit of finding the weak points of others ( or 
harming others); one who has no faith in religion; a very old 
man (above 80 years); a minor; a woman; an oil-presser; one 
intoxicated; a lunatic; one who is extremely inattentive; one 
distressed; a gambler; a village priest; one who undertakes 
long journeys (on the great roads); one who is a merchant 
engaged in sea voyages; an ascetic (who has renounced the 
world); one sick; one bereft of a limb; one who is the only 
witness; a brabmana learned in the Veda; one who does not 
perform the customary religious rites; an impotent person; an 
actor; an atheist; a uratija-, one who has abandoned his wife; 
one who has given up agmhatra ( daily offerings into srauta or 
smarta fire); one that officiates as priest for persons who are 
not entitled to perform vedic sacrifices; one who is an associate 
in eating food from the same vessel in which food is cooked 
(i e. who is in commensality with a party); a former enemy 
( anatra as one word ) ; a spy ; an agnate , a cognate ( or born of 
the same womb); one whose evil doings in former lives are seen 
clearly; a public dancer ( sailusa, or one who makes his women 
actresses); one who lives by (L e. buys or sells) poison; a 
snake-catcher; one who is a poisoner, ail incendiary, a mean 
person ( Idnaia, or parsimonious person); the son of a sudra 


woman (from one of a higher caste); one guilty of a minor 
sin ( upapataka ) ; one fatigued; a desperado; one who has 
relinquished all attachments ; a person who is penniless (through 
gambling or other extravagance ) ; a member of the lowest (un- 
touchable) caste; one leading a bad life; a brahmacarin who 
has not yet returned from his teacher’s house: an idiot; an oil- 
seller , a seller of roots ; one possessed (by a ghost or demon) ; 
one hated by the king ; a weather-prophet ; an astrologer ; one 
who proclaims to the public the sins of others ; one who has 
sold himself ( for money ) : one who has a limb too little ( e. g. 
having four fingers to the hand ); one who lives on the immora- 
lity of his wife , one who has bad nails : one with black teeth ; 
one who has betrayed his friend ; a rogue ; a seller .of liquor ; 
a juggler , an avaricious man ; a ferocious man ; an opponent 
of a sreni (guild) or gaps (association); a butcher; a hide- 
worker ; a cripple ; one excommunicated for a grave sin ( like 
brahmana-murder ); a forger (, uf documents or coins or weights 
&c ); one who employs incantations and drugB for influencing 
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others: one who Jr an apostato 1 ^ from the order of ascetics 
( jir/i/i/mmitd ) ; a robltcr ; a sorvant of tho king , a brahmana 
who bolls human beings, cattle, meat, bones, honey, milk, water 
or clarified butter; a niotnbor of tho throe higher castes who 
engages In usury ; ono who has given up the peculiar duties of 
his caste (or .station ); a hnltha ; a bard ; one who is the servant 
of a low person ; ono who has quarrollod with his father, one who 
Ciiuso“ dissensions Knut III 11, Manu VIH 65, Vi9mi Dh 
S. VIH. 1 and several others say that the king cannot be cited 
a- a v. itiiess 1 ' 1 ' ( except possibly to prove the plea of m judieata 
oi to prm e what transpired before him when a litigation was 
going on ) 


Tile above is a formidable list of incompetent witnesses, 
therefore, most Smrtis such ns Gaut XHI 9, Kaut III 11, Mann 
VIII 72, Vaj II 72, Nar IV 188-189, Visnu Dh S III G.TJsanos 
(«,. m Mm. (i II p 79), Kat 3G5-3GG (q in Sm 0 Up 79) 
oxprosslj point out that strict examination of the character of 
witnesses .should be entered upon in disputes about debts and 


S9-J In Orntchutul v Harter < W.lles 1737-1860 p 538 ) where WUIes 
(Lord Chief Justice) nays (at p 551) that in Popish times and lor some 
Utile time afterwards till the Reformation was fully established there was a 
notion that 'even an alien friend especially if he were an infidel cou no 
sue in a court of justice here 1 That shows how non-Chnstians found i 
difficult to sue in England for their just rights a few centuries bach » 
case cited above Lord Chief Justice Willcs bad to deliver an elaborate ju g- 
ment in 1745 for holding that evidence tal.cn in India according to t e o 
administered to non-Christian witnesses could be read in a trial 
England. So one need not laugh at Nar who flourished at least about .it > 
years before that date if he held an atheist or an apostate to be an i 
petent witness It should he noted that • By the canon Law a I*** . 

admitted to give evidence against a Christian, especially if be be a clergy 
vide Taylor on Evidence (cd of 1848, p 055 note C.) 

495. Vide Taylor’s ’Law of Evidence’ (12th ed ) vol II * 8 
1381 about the sovereign giving evidence on oath , h,s c °° sl “ defendao t 
being (after referring to the case of R v ' * L. sover eignif so 

was prosecuted for a libel upon ling George ) . bat not 

pleased may be examined as a witness in any case, «vdo . 1ft m 

without being sworn ’ The «mr. fb p 100 says *3 W 

. ion w «mn ( 

fl^loand uxT « m. P- 103 have the verse of 
tfgV: ts* 3 . VIII. 65. 
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the like which are of a fixed nature ( of a civil nature ), but 
that in complaints about all kinds of sahasa ( heinous crime ), 
in robbery, adultery or the two kinds of panisya ( viz. defama- 
tion and assault ) there should be no ( strict ) inquiry into the 
character of witnesses ( that is, all can be witnesses in such 
cases) and that even those like slaves and fault-finders who 
have been enumerated among incompetent witnesses can become 
witnesses in grave matters 496 . The idea is that in such cases 
the witnesses need not be strictly examined as to their possess- 
ing the good qualities ordinarily required in witnesses But 
this does not authorize the examination of such persons as 
lunatics or idiots as witnesses, because they have not the power 
to understand things Manu VIII 77 emphatically states that 
even a single male, if he is free from greed, may bo ( suffi- 
cient as 1 a witness, but not women of good character, even 
though they be many, since the feminine intellect is apt to bo 
unsteady But even Manu had to concede ( VDI 70 ) that a 
woman or a minor or a very old person or a pupil, relative, 
slave or a hired servant may be a ( competent ) witness, if it 
is impossible to find another witness { in matters that occurred 
inside a house or in a forest or in crimes where life is lost ). 
Kat 367 (q by Apararka p. 671) says the same thing. Usanas 497 
( quoted in the Sm. C II p 79, V. P. p. 120 ) provides that even 
a slave, a blind man, a deaf person, a leper, a woman, a minor, 
a very old man may be (competent) witnesses in sahasa 
provided they are not interested in tlio matter of dispute 
( or are not related or partial to the parties ). Nar. ( IV. 190- 
191 ). gives it as his view that even when there is to bo no strict 
inquiry into the character of witnesses in sahasa, still a minor, 
a woman, a single person,- one who forges deeds ( or wno is a 
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cheat ), a relative and an enemy cannot be witnesses in sahasa, 
since a child through ignorance, a, woman from her habit of 
untruthfulness, a forger ( or cheat ) because he is accustomed 
to doing evil deeds, a relative from affection and an enemy 
from the idea of taking revenge ma f speak falsely There was no 
total disqualification of women as witnesses, since Manu quoted 
above allows them to be witnesses in disputes between women and 
in cases where it is not possible to have other witnesses. Medha- 
tithi on Manu VUL 68 holds that women are disqualified as 
witnesses only where the plaintiff and defendant are both males 
but that where there is a litigation between a man and a woman 
or between women alone, a woman may be a competent witness. 
Ancient Hindu Law is not singular in its partial rejection of the 
testimony of women. Vide Best on Evidence ( 12th ed. of 1922) 
pp 53-56 where it is shown how ancient Roman Law and the 
Medieval laws of several countries of Europe more or less 
excluded the testimony of women, how some States in the USA. 
excluded the testimony of negroes and persons of coloured 
blood. By the Canon Law more credit was given to male 
than female witnesses ( Taylor on Evidence, ed. of 1848 p. 655, 
noted). 

Nar. (IV. 157-172) states that incompetent witnesses fall 
into five classes : (1) some i9s like learned brahmanas, very old 
men, ascetics, persons practising austerities are incompetent 
beoause ancient texts ( vacana ) say so and there is no other 
( special ) reason for their exclusion. The Vyavaharatattva 
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(p, 214) points out that srotriyas and others cannot be appoint- 
ed as witnesses, but they may be what is called akrta witnesses 
explained below (i e. they may if they choose appear, as 
witnesses in a cause ), They are not competent like the king, 
not because they are untrustworthy but because it is not advisa- 
ble to call them. They were privileged persons; (2) thieves, 
robbers, dangerous characters, gamblers, assasins are declared 
to be incompetent because there is the defect ( dosa ) of untruth- 
fulness in them ; (3) witnesses are rendered incompetent on the 
ground of contradiction ( bheda ), when the statement of wit- 
nesses who have been accepted by the king for determination of 
the same matter do not agree ; (4) he who without having been 
appointed ( by the parties to a tiansaction ) as a witness (to it) 
comes of his own accord to depose is termed a suci (i. e a spy) 
in the sash as (and so was styled suiyamuhh by Nar. XV. 15?) and 
is unworthy to be a witness; (5) a person is incompetent as a 
witness by reason of intervening death ( i e. he is mrUntma ); 
when can any person beaT testimony if the creditor (or claimant) 
is no longer alive, whose claim should have been heard by him 
specifically ( but was not heard in that way)? M Honiara is a 
witness whom one or other of the parties informed in a geneial 
way that there was some dealing between the parties and who 
was asked to be a witness ( but was not told the details of the 
dealing ) and then subsequently the party died. In such a case 
the person told is not a good witness, as he cannot give the 
details. But Nar. ( IV. 94 ) mentions an exception to this last 
rule viz when a father while on the point of death tells his 
sons and the like * these are the witnesses on such and such a 
matter,’ there even after the father’s death those witnesses would 
be competent though death intervenes. 


Witnesses are divided by liar, IV. 149 into two sorts; 
(1) those appointed ( krtn ) by the parties and (2) those not 
appointed ( akrta ) ; the first being of five kinds and the last of 
six kinds. The first five ( acc to Nar IV 150) are a subscrib- 
ing witness ( hklnta ), one who has been reminded ( snianta ) 
i e. one who is called as a witness without there being a docu- 
ment and who is present at a transaction and is again and again 
reminded of it by a party to it in order that the tiansaction 
may be effectively proved thereafter ( Kat. 371 and 372 q . in 
Mit on Yaj. H 68 ), a casual witness i e one, who, while a 
transaction is being entered into, comes there by mere chance 
and is then asked to be a witness (yadrcchabhijna or yadrcehika, 
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acc. to Br. }, a secret witness i. e. one who is made to listen 
the speech of the debtor while concealed behind a wall 
screen, an indirect (uitara) i99 witness (i. e one who learn 
from a witness who has seen or heard of a transaction when & 
latter is going to a distant country or is on the point of death. 
The six akrta witnesses (acc. to Nar IV. 151-152) are co-villager 
( in disputes about boundaries), the chief judge, the king (befor 
whom a suit was tiied), one who is closely acquainted witl 
the transaction of the parties (l. e karyainadhyagala, acc. 
Br. ), one who is deputed by a party (for borrowing an ornamen 
or for settling a transaction, called dutaka by Br. ), members 
of the family (kulya ) in disputes among other membere oftht 
family (as regards partition &c ) Br. mentions twelve kinds 
of witnesses that are practically the same as the eleven of Nar. 
except one which he adds viz lekhta 500 (one whose name is 
caused to be written by a party in the presence of the witness 
when that party enters into some transaction in writing such 
as a loan with another ) The only difference between 1 likhita 
and ‘lekhita ’ seems to be that the first himself writes bis own 
name as a witness on a document while the latter’s name is 
written as a witness by one party in the presence of the other 
and of the witness Br (S. B E. vol. 33 p. 299 verses 4-15 
q, by Apararka pp 666-667 ) dofines at great length all the 
twelve and Kat also defines most of them, but these defini- 
tions are passed over as not very important. Visvampa 
remarks that these nice distinctions among eleven kinds ot 
witnesses are made only for the sake of exposition and for t ve 
benefit of simple people 501 . 
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jjj ] Shaking the credit of a witness 

Before a witness for a party begins to depose, it is toe duty 
of toe opposite party to point out toe ground or grounds, if any, 
of toe incompetence of toe witness put forward for examination. 
Kat. adds 502 that toe latent defects of the witnesses of a party 
must he pointed out by the opposite party, but the patent 
defects will be considered by the members of the court at the 
time of giving their decision. Vyasa 503 states the defects 
of toe witnesses of a party should be pointed out by the opponent 
in open court by putting them down in writing and the wit- 
nesses should be called upon (by the judge) to refute them; 
if the witnesses admit (the faults pointed out) they do not 
deserve to be witnesses; if otherwise (if the faults are not 
admitted ) they should be established by toe opponent with 
evidence (other than those of other witnesses); for if the defects 
of toe witnesses of a party were allowed to be established by 
other witnesses to be cited by the opponent, there would result 
the fault of a never-ending series (anavasllia), since the first party 
would then try to show defects in toe latter set of witnesses 
and this may have to be carried on ad mfintlum.’ Br. laid down 
that an opponent should not be allowed to point out the grounds 
of incompetency in witnesses after they have begun to depose 
and Kat. adds 5 ” that he (that party), who points out, after the 
witnesses have deposed to a matter, faults in them in whom he 
found none at first and who can not set out a proper Teason 
(for his not proclaiming the faults at first) should be fined in 


30z - vnwrev tv v gtvf srerwnrif rvTrfgvT ' mar u*v: «srS ms- 
v n vrrevtq by swrref p. 671, II. p 83 which adds suit wrofv- 
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112-113 The Tmrt» on VT. II 73 has the following lucid note * WdV I I 
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the first amercement, Br. further states 505 that the defendant 
may point out the defects, if they exist, in the witnesses 
cited by the plaintiff; but if he findB faults which do not exist 
in the witnesses, he should be punished with a fine equal to the 
amount claimed (m monetary disputes) or equal to that which 
is levied from a false witness. If the witness of a party is not 
able to refute the defect pointed out by the opponent, the party 
calling him should try to clear his witness of the fault; other- 
wise he should not succeed in his suit 


When a witness is about 506 to depose, he was, acc, to Br. 
(S B. E 33 p 302 v. 23 ), to put off his shoes and turban, raise 
his right hand ( in order to draw the attention of the Court) and 
after touching gold, cowdung or darbha grass was to depose to 
the truth Ap Dh S. IT. 11 29. 7 says 507 that a witness should 
depose to the truth on an auspicious day in the morning in the 
presence of kindled fire and near (a jar of) water in the hall 
presided over by the king (or chief justice) and after being 
exhorted as regards both (viz. the results of truthfulness and 
falsehood) and when accepted by all (the court and parties) as 

a competent witness. Kaut also (in HL 11) says that wit- 
nesses should be examined in the presence of brahmanas, water- 
jar and fire. Manu (VHT 79-80) provides that the judge 
should in a conciliatory manner exhort all witnesses assemble 
inside the court in the presence of the plaintiff and defen- 
dant as follows : ‘ whatever acts of these two ( litigants) between 
themselves you know as regards this matter (indisput ), 
narrate them all truthfully, since you are the witnesses m 
case’. Yaj II. 73 also states that witnesses should be made 
depose, in the presence of the parties and Gant, m W » % 
Kat (q by Mit on Yaj IL 73) prescribe that witnesses 
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should face the east or north, are to he examined in the presence 
of the images of gods and brahmanas in the first half of the 
day and should he exhorted to tell the truth by being bound 
•with oaths. This examination in the public and after an oath 
■went a long way in checking the tendency to depose falsely. 
The oath consisted of two parts, viz. (1) the requirement to tell 
the truth and (2) the exhortatory and imprecatory part. Both 
were administered by the presiding judge. Gaut. ( XTTT . 12-13 ) 
appears to prescribe that an oath ( iapatha ) was not to be 
administered to brShmana witness, but ManuVUL 113 ( = Ear. 
IV. 199) does not make this distinction. Gaut. ( XHL 14-23), 
Manu VHI. 81-86, 89-101, Visnu Dh. S. Vm. 24-37, Ear. IV. 
201-228 contain very long exhortations addressed by the judge to 
the witnesses relating to the importance and high worth of truth, 
stating how the conscience of a man pricks him, what rewards 
await the truthful witness here and in the next world and what 
sin and terrible torments in Hell are the lot of an untruthful 
witness, what evil befallB even the deceased ancestors of an 
untruthful witness' and how he is liable to be punished by the 
king. They are too long to be cited here 509 . Shorter exhorta- 
tions ate found in Ysj. H. 73-75, Vas 16. 32-34, Baud. Dh. S. I. 
10. 19. 9-12 (S. B. E. vol. XIV p. 203 ), Br. ( S. B. E. vol. 33 p. 301 
verses 19-22), Eat. 343. Ear. IV. 200 provides ‘let him (the 
judge ) inspire them ( the witnesses ) with awe by ( quoting ) 
ancient texts, extolling tbe greatness of truth and denouncing 
falsehood *. Kaufc. (IE. 11 ), Manu VH18B and 113 (=Ear. IV 
199 ), Visnu Dh. S. VOX 20-23 add further modes of speech and 
exhortations according to the varna of the witness : A brShmana 
witness is to be addressed by the judge as ‘speak’ and to he 
exhorted to swear by bis veracity, a ksatriya one was .to be 
addressed as * speak the truth ’ and to be sworn by the animal 
he rides and his weapons { which he. is to touch), a vaisya is 
to be Bworn by his kine, grain and gold and a sudra is to be 
sworn by (imprecating on his head) all grave sins. Manu 
viil. 88 provides that a brahmana should be asked to depose 
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with the woTd * speak *, while VUI. 113 states that a brahmans 
is to be made to swear by his truth Some explain that the first 
rule applies to excellent brahmanas and the second to inferior 
ones and rely on Gaut ( XIII 12-13 ) who prescribes that an 
oath to speak the truth is not to be administered to brahmanas hut 
only to others. Vide Haradatta on Gaut andVivadacandrap 127 
Manu VUI 102 (= Baud Dh. S 1.5 95 ) is careful to point out 
that the exhortation is not to depend purely on the caste but 
that brahmanas ( and others ) who tend kme, who engage in 
trade, who aro craftsmen or actors, who are menial servants and 
usurers should be treated(by the judge) as Sudras 511 (in the matter 
of taking oaths) Witnesses after they are assembled before the 
Court are to be ordinarily examined separately (vide Kat 
quoted in n. 508 above) But Gaut XD1 5 and Kat 394 
provide s ' 2 that if a certain matter is seen by the witnesses as a 
body then they may be examined together. Manu VUI 78 and 
Kat 392 prescribe that what the witnesses declare quite natu- 
rally (without hesitation and fear) should betaken down and that 
when the witnesses have declared (what they know) they should 
not be questioned again and again by the king (or judge). Krom 
the Smrtis and the 9th Act of the Mrcchakatika it appears that 


511. The Mil on Yaj. II 73 explains Manu VIII 113 as follows a 
brahmana witness is lo be sworn by being told that if he spoke untruth his 
truth will perish, a ksatnya that his vehicle and arms will be fruitless, a 
vaisya that his cattle, grain and gold will be lost and a sndra that all sins 
will be his lot. Others explain differently The Vyavabaratatt va p 21 s ays 
* lihFraauauwprgi^ v?nv ffmrrgimSrer^ *vri%fa > The 
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it was tlie chief judge or the judges who put questions and 
that there was no elaborate cross-examination and re-examina- 
tion of witnesses as in England ( which practice is followed in 
modern India ). The only cross examination that appears to 
have been allowed was about the faults or grounds .that made 
a person an incompetent witness. In this respect ancient Indian 
practice resembled modern judicial practice in some European 513 
countries other than England. Witnesses were compelled to 
attend. Kaut HL 11 states that witnesses who are not far 
removed by time or space should be produced by the parties 
themselves, but those who are far away or who are unwilling 
to stir shall be got summoned by order of the king 514 . Manu 
YUL 107, Yaj. H. 77, Br., Kat and Visnu Dh, S. VTTT 37 say that 
if a witness knowing all facts and not prevented from coming 
by disease or similar causes refuses to come as a witness he 
incurs the sin of false witness, has to pay the amount in dispute 
and ten per cent thereof as fine to the king. This is in accor- 
dance with the principle enforced in modern times that it is the 
duty of a citizen to appBaT before a court of justice when 
summoned. Kaut ( HI 1 ) provides for subsistence allowance 
to witnesses. It is not quite clear whether parties could be 
regarded under ancient Hindu Law as competent witnesses on 
their own behalf. Yaj ( IL 13-15 ) appears to suggest that 
parties could be regarded as witnesses in their own cause and 
Md to be false from their demeanour as in the case of witnesses. 
Kaut. IV. 515 8 and the 9th Act of the Mrcchakatika show that the 
accused was questioned by the Court as to his movements about 
the tune of the alleged offence and till his arrest. Sukra 515 


513. Vide Stephens' ‘ History o£ the Criminal Law of England ’ (1883 ) 
I? ‘ ' * ChSP XXI * Where on p 431 remarks ' cross examination is a highly 
chaiac ensue part of an English trial, whether civil or criminal, and hardly 
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IV, 5, 184 dofinos s&ksl in such a way as to exclude the litigant 
himself. Ordinarily witnesses were examined in the open 
court in the prosonco of the parties and never behind their back, 
but Kfit ( 387-389 ) prescribes that in the case of immovable 
property oral evidence may bo taken on the property itself and 
in some coses even elsewhere than these two (viz the Court and 
immovable proporty ), that is, in the case of the death of living 
beings witnesses may be made to dopuse before the corpse (of 
the animal killed ) or, in the absence of the body, before 517 some 
mark ( such as the horn of an animal ) Br. and Manu V11L 25 
slate that the truth of the statements of witnesses bhould be 
• iamined by marking their tone, their change of colour, their 
bye*., their gestures, und their demeanour 515 Texts like Sankha- 
Liklutfi (<| by V. P. p 124), Nar IV 193-196, Visdu Dli S 
VIU. 18, Yaj. 11 13-15 and Kat 386 point out the actions and 
appearances of it party or witness that deposes falsely, viz he 
appears, restless, changes his place ( i e moves from one spot 
to another ), licks the corners of his lips, his forehead perspires, 
bis face loses colour, lie frequently coughs and heaveB frequent 
sighs, lie scratches the ground With his feet ( toes ), waves hn> 
bands and garment, lus mouth becomes dry and his voice 
tailors, he speaks incoherently, talks too much though not 
uskcd and does not reply straight to the questions asked an 
avoids meeting the eyes of tlio questioner Such a witness may 
he looked upon as untrue and the king or judge should bring 
him under discipline ( so that he will be afraid to lie ) Mere y 
on seeing these signs a witness was not to be punished or 
until ely disbelieved, since these signs raise only a probability o 
uiitmthfulness (as remarked by Mit. on Yaj II 15 an 
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When there are many witnesses but they differ in their 
statements certain rules are laid down by Manu VIII. 73 
(=Visnu Dh 8. m 39 ), Yaj H 78, Nar. IV. 229, Br. ( S. B. E. 
voL 33 p 303 v. 35 ), Kat. { 408 ) They are briefly these:* 9 The 
statement of the majority of witnesses should be accepted, but 
if they are egually divided then the statement of those who are 
more pure (in character or more disinterested) should be accepted 
and if the meritorious are divided equally then those who are the 
best among them should be accepted as true. The Mit on Yaj. 
IL 78 adds that if there is a conflict of testimony between the 
statements of a few but eminently qualified witnesses on the 
one hand and those of a larger number of ordinary witnesses, 
then the former should be accepted as Yaj IT. 72 requires i. e 
it prefers quality to mere numbers. Kaut. HL 11 prescribes 
that when there is conflict in the oral evidence the decision 
should be according to the evidence of the majority of witnesses 
or of those who are pure in character or of those who are 
approved of by both sides as good witnesses or a mean should 
be drawn from their statements. Nar. IV 160 and Kat.. 359 
state 5 ® that if one out of the (three) witnesses attesting a docu- 
ment or out of ( three ) witnesses that aTe cited by a party deposes 
in a way contradictory to what is deposed to by the other two, 
then all the three become incompetent witnesses on account of 
contradiction This has been interpreted by the Vyavahara 
matrks ( p. 326 ) to mean that where ail witnesses are of equal 
status and there is a majority of onLy one favouring one side, 
then all the witnesses are incompetent and oral evidence is in 
that Gage futile for decision. 

The important, question is how much has to be proved by 
the party calling witnesses Yaj. IL 79 (== Visnu Dh S Vm 38) 
Nar BL27 and Br (q by Sm G. IL 91) state the general 'rule 
that that party whose averments aTe supported in their entirety 
as true by tbe witnesses becomes successful, while that litigant. 


519 s'jjnre man: srt*^ js'irn'SsaT. i j p ar dfr 

swwari. " q by«y m P 3Z5 .to.jh 111 p 116 Theftm,. on tjj 
n -. 7 ! e A P lam - 6 ‘ jpq g Ti J U : jp m u H WdguirfgH - 

*** 1 wvewra. 

t * 

S i 0, wrtfishnrowiqr ^ 

v q by WTO* p. 670, «t Wt. p. 325, TO. Wl. XIX, 116. 



34$ 


History of Dharmaiastra 


[VoL 


whose claim is declared by them to be false certainly Wat 

ciS riT' 2 f ^f 34 ’ 396, 398 lay down5 “ the rale that in’ 

£**"*•«"* ° f a non ‘ urgent n3tee ( like recovery of 
J b * 8 j’ f } W ff B ® es d ® pos ® t. 0 more w less { than what is averred 
in the plaint ), then the claim is not established in its entirety, 
where the witnesses depose to more or less {than the claim 
affirmed by the party ) the deposition of the witnesses shonld 
be considered as not taken down or it should be omitted (from 
consideration ) sa , the witnesses in such a case are not liable to 
line; they may deserve to be fined if they do not depose (to 
what they know ) Similarly Nar. IV 233 and Kat ** 399 say 
that where the depositions of witnesses are in conflict as to the 
place, the time, the property , the amount, the colour, the species 
( or caste ), the form ( or shape J, the age (as stated in the 
pleading of a party ), the depositions are to be regarded as good 
as not given at all The rule amounts to this that any dis- 
crepancy between the essential details or particulars of a claim 

521- 'fyiJleimiyivjs Bwfe vmvwm: i sr snfr wqum r a <nwi5 a 
wnwgtna n fir. q by amps p 678, rasr. u. p 91, nr m. in. 

522. ?Rwri%2 wiijg dmufitif faisraq t 3$ mis fire; smf m 

»r fflsvfS 1 asairams vw iraripSiiatmefravw ?o3es wijg mi 

n OTI 396, 398 q by ®V, Jn p. 312 and 318, emek p. 67S, 

H. p. 90, iqq. p. 68 

523. The maxim (in Yij. n 20) that on proof a part of a claim the whole 
may be held to be proved (vide above n 431 ) applies only where the opponent 
totally denies every item of the claim of the plaintiff. This is a presumption 
and the king or judge is not to be blamed for acting upon it in case of total 
denial, as said by Gaut. XI 23 and 32 ‘ s=VTVTfibl& H tifr gTT V : I ... tWf 13631- 
H WWiq n q i * This text of Y5] is apparently in conflict with Kat 473 (q. by 
Mit on Yaj’ XI 20) ’in claims containing several items, the creditor (or 
plaintiff ) secures a decree for as much out of them as be is able to establish 
by means of witnesses These two verses are sought to be reconciled in, 
various ways by the Mit (on Yij 11,20), the Sm, C II pp. 120-121 
Vyavabara-matrka pp.3X0-312 (where it criticizes the views of Yogioia), V P. 
pp. 98-x 02. It is impossible for want of space to go into these interpretat- 
ions The Mit. says that Kat 473 applies to a case where the son or the 

like being Ignorant of the debts contracted by bis father or the hie says 
do not know ‘ i. e, pleads ignorance. In that case be does not deny ( ® “ 
not ' mhnaoa-Mttdtn but only ajUanin The Vyavaharamrnaya p. 
plains Kat. 473 m the same way and about 396 it adds that » 

witnesses as supporting his entire claim and the witnesses depose y 
part of it or to more than he avers then b.s claim tabs* *« Mr 

but in sahasa, theft and adultery it is otherwise. ^ - __a- ft,. 

524. wnf W* ™ VTp.li ^ 

fat * KTfVI. in P- 678 ( re>l3s ^ for ^ 1 ‘ F 
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made in the plaint ( such as the time, place, number &c. ) and 
the case made out in the depositions as to any of these essential 
particulaTB "will have the same consequence as tendering no oral 
evidence. This rule "was not followed to the letter and besides 
other means of proof could be resorted to, as stated by the Mit., 
the Vivadacandra and others SJS . Kant. UL 11 526 states that 
when the witnesses depose to less than what is averred in the 
plaint, the plaintiff has to pay a fine ( of a fifth part) on the 
excess and when they depose to more than the claim, the excess 
(held proved on the depositions ) may be taken by the king. 

In charges of adultery, heinous crimes ( saftasa) and theft 
the whole of the matter that is alleged may be held proved, 
when witnesses depose to only a part of the matter 557 (sayB 
Eat. 397 ). 

Narada IV. 165 prescribes that a litigant 528 should not secret- 
ly approach a witness cited by his opponent, nor should he try to 
win him over ( by bribes or threats ) through another ; if he does 
so, he would suffer the consequences of a losing party ( kina ). 

There were rules about the late production of evidence. It 
has been already shown how if a litigant adduces weak evidence, 
though strong evidence is available, he would not he allowed 
to rely on the latter after judgment is pronounced. It is said 
by Kar. 1 62 that when a law-suit has proceeded faT enough 
( lit. has been cleansed or thrashed out ), evidence such as a 


I fiter, On VT. n 79. ni X 
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528. The fact that a party requested a witness, to give false evidence is, 
admissible evidence against such a party, it being an admission by conduct 
that the party has a bad case Vide Cockburn C. J. in Mart arty v. London 
Chatham and Donor Ey C 0 .L.R.SQ B p 314 at p, 319 ■ if you can show 
fhat a plaintiff has been suborning false testimony and has endeavoured to 
have recourse to perjury, it is strong evidence that he knew perfectly well bis 
Muse was an unrighteous one \ Vide illustration e to section 8 of the Indian 
Eviaesce Act. 
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document or witnesses, would then become useless if tw 
evidence had not been announced before 525 After a' renlv 
filed by the defendant, the plaintiff has to give a hst o/h« 
evidence i e documents or witnesses (Yaj H 7) The meaning 
briefly jg as follows: If he does not do so, proceeds with the 
trial and does not call all necessary witnesses or produce all 
documents and the case is almost finished, but judgment is not 
pronounced, even then he would not be allowed to produce fresh 
evidence at that late stage For if fresh evidence not previously 
disclosed were allowed to be given at that late stage, it would 
cause surprise to the defendant, who would then demand time 
for adducing evidence in rebuttal and then the plaintiff may 
again cite further evidence and this process is in danger of being 
carried on ad infinitum. If however witnesses were already cited 
but all were not examined ( e g. if ten witnesses were mentioned 
and only three examined) and the plaintiff found that the evidonce 
of the few witnesses examined for him is contradictory or hostile, 
then he may be allowed to produce even at a late stage the 
remaining witnesses ( who may be seven i e. double the number 
of those already examined or who may bo more respectable or 
purer in character ). This proposition is contained m Yaj H 80 
on which the Mitaksara remarks that even if witnesses are not 
mentioned in a list, but before judgment is pronounced other 
more reliable or respectable witnesses or double in number 
( and of the same status as ) of those examined are available, 
they should be examined by the court even at a late stage The 
rule is that as long as witnesses are available resort to ordeals 
should not be had Yaj. H 80 also has given rise to various 
interpretations Vide Mit and Apararka on Yaj H 80, Sm C 
IL p 94 , V. P p. 130-134 The Mit thinks that the verse 
applies where the plaintiff or the party on whom lies the burden 
of proving a positive proposition finds that the witnesses pro- 
duced by him are hostile or contradictory and that in such a 
case he may he allowed to cite other more respectable or more 
numerous witnesses to prove his proposition and to show that 
the first set of witnesses is false, whilo Apararka holds that 
the verse says that when the party who has to prove hfs 


S29 mu o u w i g wan i mftwrr an? samara * 

<ill n wrcf I. 62 . fwfSrm does not mean fvtofnr, but tflRur (as W I P 
says ) Ut washed out, cleansed (earned far) For delailed esplanation e ' 
verse vide my notes to nr w. PP 7S-SO- The Madanaratna introduces Nar. 
1. 63 with the words * 3tv ar iaaftenrnga»ann *«raprwuB. wi****- 1 * 
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case cites witnesses which the opponent feels are fake, the 
opponent may produce more respectable or more numerona 
witnesses to depose to the contrary and he would thus prov 
the first set to be false Apararka relies on Kat. (408) for this 
proposition® 0 . It may be said that Apararka a interpretation 
appears more natural. V.P. tp 134 ) accepts KatySyana but 
says that the interpretation of the Hit. (ofYSj.ILeO) is 
correct. Whatever view is accepted it leads to this that one 
set of witnesses not only may prove the truth of a party s 
case but also establish that another set of that party’s witnesses 
are guilty of perjury. 


Yap II. 82 provides that if a witness, having promised with 
other witnesses to depose to a state of things, denies at the time 
of his examination that he saw the matter in dispute, he should be 
fined eight times the amount that a defeated litigant would have 
to pay and a brShmana witness similarly guilty if unable to 
pay may be banished (or his house should be rased to the 
ground). Nar. IV. 197 says that such a person is worse than a 
false witness Manu VUI, 107, Yaj IL 76, and Hat. (405 ) pres- 
cribe that if a person who has witnessed a transaction does not 
depose (ie. remains silent) about it, though not suffering from 
disease or some other calamity, he should be made (after 
waiting for three fortnights) to pay the amount of the debt or 
other matter in dispute and also one-tenth thereof as fine to 
the king. 


After the witnesses have deposed the chief justice and 
sabhyas have to consider the depositions of witnesses (as Hat. 
340 provides) 531 The Court has to find out which set of wit- 
nesses are to be believed and what witnesses are perjured. 
Perjury entailed, according to dharmasSstra works, both secular 
and other-worldly consequences. Ap. Dh. S, (EL 11. 29. 8-9) states : 
‘When a witness deposes falsely the king should fine him and, 
in addition, the witness incurs hell after death’ and Gaut. 
provides (XHT. 7 and 23), ‘a witness tellin'g the truth goes to 
heaven, but falls into hell if he does the reverse and when he 
deposes falsely he is to be censured and fined’. Manu VJH. 
118 states that witnesses depose falsely through covetousness, 
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wrong ideas, fear, friendship, sexual passion, wrath, ignorance 
and minority and prescribes (VUL 120-122) varying fines for 
perjury arising from these several causes. Br. (S. B, E, vol 33 
p. 301 r. 21) regards® a corrupt judge, a perjured witness and 
the murderer of a brahmana as equally sinful. Taj. XL 81 and 
Kat. (407) prescribe 533 that the litigant who procures perjured 
evidence and the witnesses guilty of perjury should each be 
separately fined double the amount of the fine prescribed for 
defeat in various disputes and a brahmana (guilty of doing the 
same) should be banished from the country 53 * (hut not fined). 
But when a person ( of any of the three castes other than brSh- 
mana) is frequently guilty of perjury be should be fined and 
given physical punishment (as cutting the tongue or death) 
and a similarly guilty brahmana should he fined and banished 
(or degraded by being carried naked through the streets or 
deprived of his house ) The Mit. on Taj. U. 81 says that when 
Manu prescribes ( VEL 380 ) that a brahmana guilty of a sin is 
not to be awarded death or corporal punishment and that he is to 
be banished with all his wealth, he refers to fee brahmana being 
a first offender and not a confirmed one. Manu TEL 108 says 
‘where within seven days from deposing in a cause a ( serious 
or painful) disease or fire or the death of a relative befalls a 
witness, he should be (being held aB a false witness owing to 

these portentous happenings ) made to pay the debt in dispute to 
the opposite side and a fine to the king * The Sm, C. (H p 94) 
explains that this applies to a witness who is fee only one on a 
disputed matter such as a messenger and the king or judge 
should wait for seven days to see whether any of these calamities 
befalls that witness and then hold him to be perjured. KStJ (410) 
contains 535 a similar rule, but he states that the king shou 
wait one, two or three weeks or up to 45 days according to e 

value of the matter in dispute and the caste of the deponent 

Manu TEL 117 ( =Yisnu Dh S VET 40) prescribes that m 
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whatever lawsuit it is established that witnesses perjured 
themselves, the judge should hear it again (from the beginning) 
or if the suit has ended he should set aside the decision and 
examine it again. 


Gaut 13 24-25, Yas 16. 36, Manu VUL 104, Yaj. H, 83, 
Visnu Dh. S. YITL 15 prescribe that a witness may depose falsely 
in a cause wheD, if he were to speak the truth, a person of the 
four varnas is liable to suffer the sentence of death. Manu 
VIE. 105-106, Y5j II. 83, Yisnu Dh S. Y111 16 prescribe that 
as a penance for the falsehood a witness of the three higher 
castes may offer three oblations o f boiled rice to the goddess of 
speech (Sarasvati) or he may offer into fire clarified butter 
with the mantras called Kusmanda ( Vaj. S. XX. 14-16 or Tai 
A. X. 3-5 ), or with the three verses beg inning with ‘ yaddeva 
devahedanam’ or with the verae sacred to Vanina (viz Jtg. L* 
24 15, ‘ uduttamam vanioa’) or with three verses of which 
waters ’ are the deity ( Bg. X. 9. 1-3 * apo hi silia ) ’. Yisnu Dh S. 
YIIL 17 adds that a sudra guilty of perjury in the above 
case may by way of expiation feed ten cows for one day. 
It is strange that the dharmasastra works should permit 
perjury to save a 'culprit from being sentenced to death. 
Probably popular sentiment of old standing allowing the speak- 
ing of falsehood in certain cases was responsible for this In 
the Mahabharata frequent reference is made to the permission 
to speak untruth in ordinary life when one’s own life or 


another’s life is in imminent danger Vide Santi 536 45 35 
109. 19. It is stated in Santi 165. 30 that speaking falsely is 
not a sm in five cases viz in jest, to womeD, at the time of ( i. e. 
m bringing about) a marriage, for the preservation of great 
wealth and tor one’s life Vas. 16. 36 mentions those five 
occasions somewhat differently. Vide Manu Yin. 112 also for a 
similar rule. But so old a sage as Gaut (23 29) implies that 
he disapproves of this sentiment** when he states, ‘ according 
to some falsehood entails no fault (i.e. no expiation need be 
performed) m (bringing about or breaking promises made at) 
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marriage, in sexual intercourse, in jest and in giving relief to 
one distressed’. Vide Gr. R. pp. 507-508 quoting Har ita 
Dharmasutra on the same subject and mentioning four kinds 
of falsehood such as that by a witness, that in transactions of 
sale &c. , 

\ i 


Nar. ( IV. 235-236 ) states that when through 535 the care- 
lessness of the creditor ( who dies ) there is no document nor 
witness to prove a debt and the defendant denies it, then one 
of three methods (of proof) may be resorted to, viz. codana 
piahfcalam ( dunning the debtor each time to repay ), yuleltleia 
( putting forth arguments ) and iapatha ( special oaths and 
- ordeals ) 53at '. Eat. ( 233 q. by Sm C. IL p 52 and Par M. Ill 91 ) 
has a similar verse Yulcti according to Narada IV. 238 means 535 
* the, creditor should follow ( the debtor ) by arguments and by 
himself remembering and by reminding the debtor of the time, 
the place, the relation ( subsisting between the two)’ Othere 
-interpret yukti differently, that is, it means ’ ‘ logical reasoning’ 
K5t (214) defines 540 ‘yukti’ as * the ascertainment or know- 
ledge, of a linga , ’ (i e.'a sign that leads on to an inference). 


, 538 g mg i^ fw wr w w yvrjNw w nrr^w. i wwgh cnfrwfSrwn 
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538a. The printed text of Nar. IV 236 reads whfHT vfienra W as sepa- 
rate words The Sm C. II, p. 52 explains that as meaning 
urging the debtor three, four or five times in the presence of tbir P« 
without the debtor protesting against the demand ’ The “ ada ” a ” , 
V. P p 168, appear to -read; W'rqmvraSiTc’isr (equal to 
and interpret ■ if there is no denial or protest (by the debtor) w en ^ 
d.to'r frequently demands the debt, then the court may presume tfc i 
debtor ’ Tlie Madanaratna explains * q 
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It is stated by Brhaspati that anumarta ( inference 541 or pre- 
sumption ), as a means of deciding a law suit, is of three kinds, 
but it is inferior to witnesses ( vide note 433 above ). Vyasa 
( q. by Sm. C. II. p. 95 ) .states that anumana is the same as 
hetu and tarka V. P. (p 167) remarks that (long continued) 
possession and the frequent urging by the creditor both lead to 
the inference of title and the taking of a loan respectively and 
are therefore to be comprehended under yukh according to the 
definition of Katyayana Yet by popular usage yukh is res- 
tricted to presumptions arising from certain circumstances on 
the analogy of the maxim of * gobalivarda ’ explained below 
under ‘ steya ’ Yukti therefore means circumstantial evidence 
from which an inference may be drawn about a fact in issue jn 
a judical poceeding. Ap. Dh. 512 S. H 11.29 6 says that in 
case of doubt (judges) should decide from signs (1 e by 
inference) or divine proof (ordeals). Vas. 19. 39 mentions 
the view of some sages that one who is found anned or wounded 
or in possession of the booty ( stolen ) may be declared to be ( the 
thief or offender ). Manu IX. 270 (= Matsya 227. 166 ) requires 
the just king not to condemn to death one accused of theft 
unless his guilt is proved as certain by proof that the accused 
had iu his possession the articles stolen and tools for theft ( for 
house-breaking). * An adulterer is proved 513 to be so by being 
caught in such acts as playing with the hair of another’s wife, an 
incendiary by being caught with a firebrand in his hand ( near 
the house set on fire ), a murderer by being found ( near the 
murdered man ) armed and a thief when caught with some of 
the articles stolen in his possession ’ — say Sankha-Likhita 544 . 


^54i. argtnn m sr* mror ftnu « q by un. wr III p 87 
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544. Compare sec. U4 o£ the Indma Evidence Act which lavs down 
how a conrt is to draw presumptions of fact from the common ZrZt 
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of nails or teeth on the lips che“k &, ! ! !fl ( ^ as marks 

i^^TwSrfl 0 ' hh :r n 

in which the indication^^or^romnst^ces ^ ttiemse^ves^Berre 
as witnesses and lead to a conclusion without the testimony of 
witnesses vis one found with a fire-brand in his hand ( near the 

a Zd« 6 /T BOn i may + u b8 inf6rred t0 be th0 ^cendiary, one 
d , ^°^ nd near the scene of murder ) as the murderer, one 

caught dallying with the hair of another’s wife as an adulterer 
one with a spade m his hand near a breached embankment as the 
person who caused the breach in it and one armed with an axe 
as the feller of a tree, a person guilty of an assault may he 
inferred to be so from visible signs ( such as his club or sword 
being smeared with blood ) But Nar. IV 17S gives the warning 
that in such cases it is necessary to be careful in arriving at a 
conclusion, since a person in order to bring into trouble another 
whom he hates may create marks of injury on himself Kat 
( 337-338 ) further provides 547 that where one litigant proves as 
against his opponent ( such as a debtor ) either the offer of a 
bribe, or the effacing of the meanB of recognition. ( such as 
effacing one’s signature on a document ) or holding out tempta- 
tions ( to the witnesses or sabhyas ) or the concealment of his 
wealth ( to avoid its being attached in execution of a decree ), 
there the original claim ( such as a debt) may be presumed to 
be proved even if he ( the opponent ) denies his liability. 


5^5 ' wriSfeigf fnrffhrwbnur asrramu sftvu- 

wigr i sstfasu IV 12 

546 Best on ‘Evidence’ (12th ed 1922) sec 294 cites as an illuss 
tration of circumstantial evidence the fact of one armed being regarded as 
the probable murderer in certain cases Compare Wills on ‘Circumstantial 
evidence' (7th ed of 1937 English and Indian combined) p 145 ‘Amongst 
the most forcible of presumptive indications may be mentioned all attempts 
to pollute or disturb the current of truth or justice, or to prevent a fair or 
impartial trial by endeavours to intimidate, suborn, bribe or otherwise 
tamper with the prosecutor, or the witnesses or the officers of justice, or by 
the concealment, suppression, destruction, alteration of any article of 
teal evidence' s 
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to ' tjvrnvvfnir uw VTnjwr anuhnr uag; i ajjTrarvr a tnr miaa- jn?" 
iugfalUBTcVT (337-338) q by «f, * p 169, P 188 (only the first), 

which reads 
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Judges often repeat from tbe Bench the words * witnesses 
may lie, but circumstances cannot But tbis so-called maxim iB 
often dangerous. Circumstantial evidence leads to conclusions 
that aTe in several instances false. Tbe ancient Hindu lawyers 
were quite aware of the dangers of drawing inferences from 
circumstantial evidence. Narada’s warning has already been 
mentioned (p. 356 ). Eaut. sss ( in IV 8 ) remarks : ‘ even one not 
a thief may by chance be on the way by which thieves pass and 
one meeting thieves is seen to be apprehended as a thief because 
he is mixed up in $ress, arms and articles carried with the 
thieves or is found near the articles stolen, just as Mandavya 
though not a thief declared himself to be a thief for fear of 
being subjected to torture ; therefore ( the king ) should punish 
one only after thorough examination ’ Mandavya’s is a leading 
case on the danger of relying on purely circumstantial evidence. 
Brhaspati 549 also remarks that ‘ a decision should not be arrived 
at merely by relying on the words of texts ; for, if judges come to 
a conclusion without applying careful reasoning, loss of dharma 
results ; a thief is held to be not a thief and a good man is held 
to be a wicked one in a judical proceeding ( not arrived at with 
proper reasoning). The sage Mandavya was held to be a 
thief on account of the decision being arrived at without 
proper reasoning ’ ss0 . 


The 9th Act of the Mrcchakatika is a standing literarv 
condemnation of conclusions about guilt drawn from circuni- 1 
stantial evidence and of how judicial procedure is vitiated 
( of vyavamra-dustata, as the author says in Act I ) 

Nar IV. 289 provides that when even circumstantial evi- 
dence and presumptions therefrom do not enable' the court to 
arrive at a decision, the judge should press the litigant with 
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sapathas ( oaths and ordeals ) according tn fho ni- n . +.* 

of a, Htisa ot, M ch , s H. P Sm =1 

“ d “ a “> »*■”> vm m oh» .oVo a.t 
witnesses the truth would have to be found out by iapalhas 
lvme proof is called damkiknya or samayctlcnya ( Visnu Dh 
r .V ®°? e ™ it6rS “ ake a distin °tion between sapathas 
w- faS T lr a oon°!' deals ( dmjas othera Hike Manu Vln 
11 ■ d v n0t For example > Vivadacandra 
quotes War IV. 347 when there is no witness in 'a dispute 
between litigants, there the judge should decide by means of 
° rdeal , s and various sapathas ’ Acc. to' the Mit. (onYaj 
IT. 96 ) and S V ( p. 106 ) both special oaths and ordeals are 
divine proof ( drnja pramana ), but in disputes of small value 
sapathas ( oaths ) were generally employed, while ordeals were 
resorted to only in serious disputes or crimes The Mit ( on Yaj- 
H 96 ), the V May. p 46 and V P ( p 170 ) state that ordealB 
are those that generally end in immediate decision of the 
dispute, while sapathas take time for decision ( because after 
the oath the king has to wait for a week or more to see whether 
a calamity befalls the person taking the special oath ) Vyasa 
quoted by Sm O H. p. 96 employs the word iapathas for both 
special oaths ( taken as to one’s ‘ satya ’ ) and ordeals like 
balance. Sankha-Likhita state that divine proofs are the balance, 


eating poison, entering fire, holding a piece of (hot) iron, 
offering one’s merit acquired by sacrifices and charity and the 
king should make him undergo other sapathas 5SJ . Brhaspati 
says that where documents or witnesses do not lead to a certain 
decision or where inference from circumstantial evidence also is 
confusing, there the matter is to be decided by divine proof 553 


Special oaths were taken not only in judicial proceedings, 
but also in ordinary dealings to clinch one’s assertion or to 
clear one’s character or reputation Nar (IV. 243 - 244 ) refers to 


551 war wrufl w rvwa Rvr% swrw i et^t vwrs ?rw*r 50 - 
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553. firms wrx%wi% w wPqirovW am i w ew 
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the special oaths taken for clearing themselves by Vasistha 
when he was suspected, to be a yatudhana ( a demon or sorcerer ) 
and by the seven sages together with Indra, who ( sages ) were 
suspected to have stolen lotus fibres ( by each among them ssi ). 
Manu V1IL 110 also spBaks of the iapatha taken by Vasistba 
before Sudas, son of Pijavana ( when the sage was charged by 
Visvamitra with the offence of devouring his own hundred sons). 
Sfarada (IV. 243) refers to Bg. VH 104 15-16 in the first of which 
Vasistha made the imprecation, sss ‘ May I die this very day if 
I am a yatudhana or if I injured the life of a human being , 
May he who falsely addressed me as yatudhana be deprived of 
his ten valiant sons' 1 Manu VBL 11Q also refers to the same 
hymn sss . Manu VUL 113 (=Nar. IV. 199) referred to above (p 343) 
states the various oaths to be taken or administered to the parties 
according to their respective castes. Manu VIIL 114 further pro- 
vides for special oaths for litigants by touching the heads of their 
sons and wives. That sapatha taken by satya was common in very 
ancient times appears from Pan. V 4 66 ( satyad-asapatke ). 557 
Bar. IV. 249 prescribes that in charges of grave offences ordeals 
may be resorted to and iapathas in matters of small moment 
Nar. IV. 248 mentions ‘ truth, horses and arms, kine, grains and 
gold, the feet of (the images of) gods and the ancestors, acts of 
charity and good deeds ( sukrta) are to be employed in sapatbas 
as declared by Manu' Brhaspati sss enumerates the special 


554. In the Anu&sanaparva 95 13-35 it is narrated that each ol the 
seven sages suspected the others of the theft of lotus-fibres and that they 
cleared themselves by taking oaths Indra is said to have taken an oath 
when be was the subject of suspicion in relation to Ahatyi. Vide Best on 
•Evidence' (12th ed. of 1922 ) pp 42-45 sections 56-59 for the employment 
of oaths in all ancient societies in courts as well as outside, for the forms 
and sanctions of oaths and for the arguments urged against their use 
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oaths mentioned by Manu and Nar. and adds that they are to be 
employed in small matters ( civil and criminal ) The Visnu 
Dh. S. ( IX. 5-10 ) prescribes that when the litigant is a sudra 
and the dispute relates to a matter worth less than one, two, 
three, four or five krsnalas he should swear respectively by 
hfilding in his hand duriAi grass, sesame, silver, gold or earth 
taken from ploughed land, that ( IX 11-12 1 beyond that value 
\ arious ordeals may he oftered and that oaths with similar objects 
in the hands may be offered to vaisyas, ksatnyas and brahmanas 
when the value of the subject matter is double, three times or 
tour times of the value in the case of a sudra Manu VUL 111 
gives the admonition that a wise man should not make a false 
oath, because by so doing be incurs loss ( of reputation ) here 
and after death ( by falling into Hell ) Yaj H 236 prescribes 
a fine of 100 partas for one who takes an improper or profane 
oath ss9 . 

The benefit of doubt is to be given, according f to modem 
ideas on the administration of justice, to the accused.^ This 
principle was put forward several centuries before Christ by 
AP Dh. S H 5 11 2 ‘the king should not punish when there 
is a doubt ’ ( about a man’s guilt 560 ) 


559 . 

560 


he Mit explain 3 

V 5 U.2 



CHAPTER XIV 


ORDEALS 


A brief history of ordeals may be set out here. Rg. 
I. 158. 4-5, wherein 564 the sage Dlrghatamas, son of TJcatha, 
prays that the fire of faggots heaped tenfold may not burn him 
and that the rivers in which he was thrown hound hand and foot 
may not engulf him, are regarded by some as a reference to the 
ordeal of fire and water Yet in those verses there is probably no 
reference to ordeals, but to the cruel treatment of Dlrghatamas 
by dasas headed by Traitana Rg, UL 53. 22 also, where it 562 
is said * he heats the axe ( or aoc to Siyana * just as the tree 
is- injured by contact with fee axe &c ’ ) doss not contain a cle ar 
or certain reference to the ordeal of holding the heated axe 
Atharvaveda 563 1L 12 is held by several ‘Western scholars to 
contain a reference to the fire ordeal. This also is far from 
certain, though verse 8 may lend some support to that view 564 
The Pancavimsa ( or Tandya ) Brahmana 14. 6. 6 refers 565 to the 
story of Vatsa, who was abused by his step-brother that the former 
was the son of asudrawoman, against which Vatsa protested 
urged feat he was a brahmana, entered fire to prove the 
truth of his assertion and came out of fire unscathed. This 
a referred to by Manu VIII. 116. Thi s is probably the earliest 

miaut^wn ( ^ j. i 5g . 4 _ 5 ’ 
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ol?T t J eferen °! 1 . in anci8nt Sanskrit Literature to the fire 

heated he^f C a T e v, erefereD ° e t0 bolding Sn the hand 
heated head of an axe by a person accused of theft to prove his 

n° n S ln of in thS ChSnd °S7 a566 Upacisad VI. 16 1 
Ap. Dh a II 11. 29 6 refers to inference and divine proof 

Sates n ' 542) ; an ° tber place ® 5. 11. 3) Apastamba 

states that after carefully considering ( the charge before him ) 

by means of divine proof and questioning ( of witnesses ) the 
king shouM set about awarding punishment Sankha-Likhita 
( n 5521 name four ordeals, viz those of balance, poison, water 
and holding red-hot iron*?. Manu VHL 114 mentions only two 
viz. the holding of fire ( i. e. red-hot iron ) in the hand or 
plunging in water, but Nar. IV. 251 states that Manu declared 
five kinds of ordeals. Yaj II 95, Visnu Dh. S. IX-23V and 
Nar. IV. 252 mention five viz. balance, fire, water, poison and 
koia (consecrated water). Narada, however, knew two more 
Viz. taptamasa ( IV. 343 ) and taydula (IV. 337 ). Brhaspati ( S. B E. 
vol. 33 p. 315 verses 4 and 5 ) and Pitamaha speak of nine 
( Apararka pp. 628, 694 respectively ). 


Yaj II 95-113, Visnu Dh. S IX-XIV, War. IV. 239-348, 
Eat. 411-461, Sukra IV. 5. 233—270 treat of the several ordeal 3 
Pitamaha contained, as the quotations from the digests show, the 
most elaborate treatment That ordeals had attained great 
vogue in the early centuries of the Christian era is shown by 
the Mrcchakatika Act IX, 43 ( where the ordeals of poison, 
water, balance and fire are expressly named ) and by Bana who 
mentions the same four in Ksdambarl, para 47 s ®. Among the 
digests and commentaries the Mitaksara, the Smrtioandrika, the 
Divyatattva of Raghunandana, the Vyavahatamayukha and 
the Vyavaharaprakasa contain the most elaborate treatment of 
ordeals 569 
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569. Those interested in the further study of ordeals may coB 
translation of and notes on the Vyavabaramayiikha 
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Use of arAea< - 


' Dimja is defined as * that which decides a matter (in dispute) 
‘not determined by human means of proof ’ (V. Mayuhha , or U i ■ 
which decides what cannot be or is not to bo decided l«y hum^ 
means of proof * (Divyatattva 570 p. 574) Medhatithi on M ann 
VIII 116 discusses the question hosv ordeals can he relied up i 
for the discovery of truth The objection is raised that nre 
and water are natural forces that act in a uniform way ami 
are not intelligent beings which may change their minds 
by an appeal to them. Therefore, the objector says, ordeals 
and oaths are like magic and are only meant to frighten the 
parties into telling the truth It is further objected that thieves 
may (by some trick) not be burnt in tbe fire ordeal and good 
men are seen to suffer burns. The reply is: the usefulness of 
ordeals cannot he negatived by these examples of failures, as 
they are not frequent and as even direct perception and in- 
ference sometimes lead to uncertain results No one, however, 
says that these latter should not he relied upon. Just as one 
relies on witnesses in deciding a matter ( who may for aught 
one knows ba telling lies ), so reliance can he placed on ordeals. 
Where there is failure in case of ordeals, it must be held to he 
due to the results of the performer's actions in past lives. The 
general rule as stated by Ya] XL 22, Nat. H 29, IV. 239, Brhas- 
pati 571 , Kat ( 217 ) and Pitamaha is that ordeals were to he 
resorted to only if no human evidence ( witnesses, documents, 
possession ) or circumstantial evidence was available Hat- 
(218-219) prescribes that 572 if one party relies on human means 
of proof and the other on divine iiroof, the king ( or judge ) is 
to accept human means and not divine and that if human 
means of proof reach ( i e. are able to establish ) only a part 
of the allegations ( in the plaint ), then human means should 
be accepted and no divine modes of proof, even though they 
may be complete ( i.e completely cover all allegations ) When 
Nar. II 30 ( = IV. 241 ) states that divine means of proof are 
to be resorted to when a transaction takes place in a forest, in 

570. an fWhrw snsmtibgu: i 
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a lonely place, at night, inside a house, in cases of suhasa and 
when a deposit is denied, or when Kat ( 230 ) prescribes that 
trial by ordeals is to be resorted to in the case of persons accus- 
ed of committing suhasa in secret (i.e. by wearing masks &o, ), H3 
those words only apply where it iB impossible to have 
human evidence. Kat. ( 229 ) states an exception to this viz, 
when the dispute 57 * investigated is about suhasa or alout 
assault or abuse and defamation and in causes that spring from 
the use of force there is an option that witnesses or divine 
proof may be resorted to. Nar. IV. 242 states that divine proof 
could be resorted to when the chastity of women was m question, 
in .theft and suhasa and in all cases of the denial of monetary 
liability. Slta’s ordeal of fire at once comes to mind as an 
illustration of Narada’s rule. Brhaspati 57S and Pitamaha say 
that in disputes about immoveable property divine proof should 
be avoided, which does not forbid divya altogether, but only 
where the evidence of neighbours or of a document is available 
and that in the latter case even if the defendant offers to pay a 
fine if he fails by the divine proof, diiya is not to be resorted 
to. The ordinary rule was that ordeals were to be administere 
to the defendant 574 (Kat. 411=Visnu Dh. S. IX. 21). But 
Yaj 1L 96 gives an option that any one of the two litigants 
may by mutual agreement undergo an ordeal and the other 
should agree to pay on defeat a fine or undergo physical 
punishment This means that human proof is adduced 
prove a positive proposition, that divine proof may be reswtea 
to prove a negative proposition as well <***«££ 
denying the claim for a debt may prove by rf^athaU d 
not borrow a loan ). Making an offer to pay a fin e or unto* 
corporal punishment is said to he being hrsa kaslha or itraslha 

II 22. II. p SI _ , -,-wvRhr s(3Vun?wf i?w- 
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(in Yaj. 95, Visnu Dh, S IX. 20, 22, Pitamaha,'Nar IV. 257, 
Kat. 412-413) Ya 3 . II 95 prescribes that the ordeals of 
balance, fire, poison and water were to be prescribed in 
disputes of great value and not elsewhere and in 1L 99 he says 
that all claims above 1000 panas ( of copper ) are to be regarded 
as of great value, but in charges of treason and of the commit- 
ting of any one of the five grave sins ( mahupulakas ) any one 
of these four ordeals may be resorted to without regard to 
value and without any offer to pay fine on defeat. So also 
these four ordeals were to be offered to the defendant where 
the plaintiff offered to pay a fine on defeat. The ordeal of 
kola was allowed in all claims whether of high value or low 
value or whether the plaintiff offered to pay a fine on 
defeat or not. 


Yaj. n. 98 states that the ordeal of balance should be given 
to women, a minor (under 16 ), a very old person ( above eighty 
years), the blind, the cripple, brahmanas and the diseased ; the 
fire ordeal (i. e. heated ploughshare and heated masa) to 
ksatriyas, water ordeal to vaisyas, poison to sudras. War. IV. 
335 assigns ordeals to the different varnas similarly. War IV. 
256 prescribes that ordeals should not be undergone by those 
who are observing a vow, who are much distressed or who are 
performing austerities, and by women Pitamaha quoted by 
Mit. (on Yap IL 98) adds minors and old persons to these. 
The Sm. C. II p. 103 explains this as referring to the ordeals 
fire, powon and water only. Another Smrti (q. by Mit on 


offered to women, minors and the others mentioned above. There 

f “ ali the f 0 111103 a of tolerance, kindness and concern 
for tho weaknesses of mankind. Eat ( 423 ) holds •» that persons 
of the higher castes who are cowherds, traders, artisans, hards, 
domestic servants and usurers should he given ordeals as if 
they were sudras. Bit (422) allows all ordeals to members 
of all castes, except that brahmanas are not to undergo the 

fir^°h Tf al ; ( 424-426 ) P res °ribes that the ordeal of 
nor 5 ° fered to ^smiths or those who are leprous 

X?ta?"X- th0 " 0 Ply b03ts 0r wil ° suffer from diffi- 
tty inbreathing or cough, nor poison to those who are experts 
mincantations and yogus practices or who suffer from ( excess 


*>^Sr«I5^ri9FaB;J eraT \ ssvtKmrSKTjS.. - 



366 


History of 'Dhanmsastia 


rvoi 


of) bile or phlegm, nor koia to those who are drunkards, to 
persons fond of women, to gamblers and to those who are 
atheists. Yisnu DL S. IX. 25, 29 and Nar 1Y. 255, 332 contain 
similar provisions Eat (427-430) further provides that no 
ordeal should be allowed to be performed personally by the 
following persons, viz. those charged with the murder of their 
father, mother, a brahmana, their teacher, a minor, a woman 
and the king; those guilty of the ( five ) grave sins; particularly 
those that are atheists; those who wear (or subsist by) 
peculiar sect marks ; great rogues ; those who are experts in 
incantations and yoga practices ; those who are the progeny ot 
unions of persons of different varnas; those who repeatedly 
engage in sin ; in the case of these the king should offer ordeals 
to good men appointed by them on their behalf and if such 
good men are not willing then they should appoint their own 
relatives. Sankha-Likhita also refer to the appointment of 
friends or relatives as representatives (Apararka p. 842) 5,9 
Kat (433) 580 lays down the following rather remarkable pro- 
vision, viz when untouchables, men of lowest castes, slaves, 
vilecchas and those born of mixed unions in the reverse order 
of the castes are guilty of orimes, the determination of their 
guilt (by the above mentioned ordeals) should not be made by 
the king; he should indicate such' ordeals as are in vogue 
among them. The Sm. 0 and 'Par M say that this applies 
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only when they cannot secure relatives or .other persons 
appointed hy them to undergo the usual ordeals on their behalf. 
The Vyavaharatattva (p. 579 ) explains that the ordeals referred 
to among miecchas and others are the snake m the jar and the 
like. This seems to have consisted in taking out a ring or 
coin with the hand from a jar in which a snake was placed ; if 
there was no snake-bite or no effect even if the* snake bit, 
the person was declared innocent. Vide note 580. Yaj. II. 
97 and Nar. IV. 268, 320 prescribe that all ordeals are to be 
administered by the chief justice in the morning at sunrise or 
in the forenoon in the presence of the king, the sabhyas and 
brahmanas. The Mit. adds that a Sunday is the proper day 
according to the usage of respectable people ( iislas ). Pitamaha 
specially provides that the water ordeal should be administered 
in the noon and poison in the last watch of the night (Mit, on 
Yaj. IL 97 ). Certain seasons and months were either appro- 
priate or inappropriate to certain ordeals e. g. Nar. IV. 254 
states that the fire ordeal should be given in the rainy season, 
balanoe in the winter ( sisira), water in summer, poison when 
the season is cool Nar. IV. 259 prohibits water ordeal in the 
cold season, fire in summer, poison in the rainy season and 
balance while the wind blows violently. The Mit. (on Yaj. 
IL 97 ) and PaT. M. HL 162 quote Pitamaha to the effect that the 
months of Caitra, Vaisakha and Marga&rsa are common to all 
ordeals, koia and balance may be administered in all months. 

As regards the place, Pitamaha prescribes that ordeals are 
to be administered by the king or the judge appointed by the 
king in the presence of learned brahmanas and the public ( or 
the ministers ) ssl . Eat. ( 434-35 and 437 ) provides : 582 ‘ ordeals 
should be administered in some well-known temple in the case 
of men accused of grave sins and near the royal gate in the case 
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of those Charged with treason; in a public place where four roads 
the case Of those born of mired unions in the ibvsiso 

tSSL f r eS ’ m °f eS ° &er than &ese in the hall of justice 
When ordeals are administered in an improper place or at an 

hTS- r / mS "! d ^ en they are P erfor “ed outside human 
habitation (m a lonely place) they fail as to the matter in 

f, an . d < 1 e ; fche y C^se to be decisive). Nar IV 265 prescribes 
&at the balance should be planted in the hall of justice or at 
the royal gate or near a temple or where four roads meet. 

The procedure common to all ordeals and described in the 
Mit on Yaj II 97 and 99, the V May pp 52-55, VP. pp 183-186 
( all relying on Pit&maha ) and Vyavahara-niraaya pp 148-53 
( relying on Prajapati, PitSmaha, Br ) is briefly as follows —In 
ordeals the chief justice is to do every thing at the king’s 
bidding as the adhvjryu priest does In all sacrifices He should 
observe a fast and the iodhya ( person undergoing the ordeal 
to clear himself ) is also to do the same. Both are to bathe in 
the morning and the sodhya was to have his wet clothes on. 
The Chief Judge is to invoke the gods to the accompaniment of 
music and to offer flowers, sandal-wood paste and inceDse He 
should fold his hands, face the east and invoke Dharma to he 
present at the ordeal (Dharma being the principal deity in 
ordeals ) and assign places to Indra, Yama, Vanina and Kubera 
in the four principal quarters from the east and to Agm and 
other guardians of quarters in the corners of the principal 
quarters. He is to contemplate on the eight deities of the eight 
quarters as having different colours (viz Indra as yellow, 
Yama as dark &c. ) He is to assign the eight Vasus (repeat- 
ing their names ) to the south of Indra, the twelve Adityas 
(repeating, their names) between Indra and Isana (i. e, 
between east and north-east), assign a place to the eleven 
Rudras to the west of Agni, assign a place to the seven Mother 
goddesses between Yama and Nirrti ( between south and south- 
west ), assign a place to Ganesa to the north of Nirrti, to the 
Marnts ( seven ) to the north of Varuna ; to the north of the 
balance * ( or the place of other* ordeals ) he should invoke 
Durga, All these deities are to be invoked with appropriate 
Vedic mantras (set out in V.May.) He should offer the 
several items of worship from arghya ( water offered by way ° 
honour) to ornament to Dharma (as the principal deity! ana 
then to the subsidiary deities from Indra to Durga * 

to appropriateness ) and then sandalwood paste, to 
lamp and wavedya to the deities from Dharma to Durg 
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flowers foi Dianna axe to ba red. Up to this is the work of the 
Chief Justice. Sacrificial priests should offer into file in the 
four quarters 108 oblations of clarified butter, boiled rice and 
fuel sticks with syllable Om and the Gayah i and with ‘ Om ’ 
and ‘ shdJia ’ at the end of each. Having written down on a 
leaf the subject matter for which the party is undergoing ordeal 
the leaf should be placed on the head of the sodhya with the 
mantra,, 1 * 3 ‘the sun, the moon, the wind, fire, heaven and 
earth, waters, the heart, Yama, day and night, the two twi- 
lights and Dharma know ( see or mark ) the deeds of men 

The several ordeals will now ba briefly described. 


ITirst comes tula or dhata (balanoe) A sacrificial tree 
(such as khadira or udumbara ) should be cut to the accompani- 
ment of vedic mantras ( employed in making a sacrificial post). 
Two wooden posts made of that tree should support a trans- 
verse beam ( called aksa ). The posts should be fixed in the 
ground, the part above ground being four cubits and that below 
being two cubits. This frame should face the east ( i. e. the 
posts must be in the south and north ). Then the beam of the 
balance was to be made from the same tree and was to be 
suspended from the transverse beam of the frame by means of a 
hook. Three iron rings were to be fastened to the beam , of the 
balance, two at the end and one in the middle for suspending 
the balance from the transverse beam by means of a chain or 
string. Two scales were to be suspended at the two ends of 
the beam by hooks and strings from the iron rings fixed at the 
ends of the beam On the two sides of the balance there should 
two arches in which the scales should move and which 
should be ten angulas higher than the balance. There should 
be two perpendicular pendants made of clay hanging down 
ftom the arches and touching the upp B r surface of the balance 
In the pan to the west the sodhya should be placed and weighed 
against clay, bucks and stones placed in the other pan. Then 
tenders or goldsmiths or braziers should examine the balance 
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beam of the balance by spilling a little water on the beam. 
When the person sitting in one pan is equal in weight to the 
materials ( clay &c ) in the other, a line should he drawn with 
chalk by the experts on the arch ( to show the exact position 
of the pans ). Then the man is made to get down from the 
pan and he is to invoke the balance as stated in Yap IL I01-102i 
‘O balance, you are the abode of truth, you were created by the 
gods for this purpose, declare the truth, free me from this 
(cloud of) suspicion. Mother! if I am a sinner then take me 
lower, if I am pure take me upwards’. The parson is then to 
hear exhortations about the result of untruth after putting the 
writing on his head (vide Nar. IV. 276 and Visnu Dh. S. X. 9), 


then he is again to he placed in the pan to the 'accompaniment 
of invocations (Nar. IV. 278-279, Visnu Dh. S. X 10-11). A 
worthy brahmana learned in astronomy is to calculate the 
time of five polos 584 or wriafis Then his weight is again to 
he marked. If the person goes up ( i. e is found lighter than 
what he formerly weighed) he is declared innocent ( aco. to the 
com. on Nar. IV. 283, V. Mayukha p. 60, Dipakalika onYaj 
IL 102); if he weighs the same or goes down (i. e. weighs more) 
he is guilty. Then the person concerned is to distribute gifts 
to the judge, the brahmanas and sacrificial priests and ta e 
leave of the deities invoked Brhaspati (SBE vol. 33 p il 
v. 19) states that he who weighs the same should be weighea 
once more. If the pan or the beam or the hooksbreakor 
ropes give way owing to some visible cause then the proce du 
Z to he repeated, but if the breaking is due to an unseen 
cause or accident, the person was to be declared guilty. 

The ordeal of fire is as follows r-Nine circles with cow^g 
j. Q 1,0 drawn from west to east, they being meant 

Each circle was to he 16 angolas circle kusa 

two .Met w»= to * U> £ “f,” " 

grass was to he spread and t e p times A 

his feet on them ; ghee was to be 00 *£££% iron weighing 
blacksmith by birth should heat m fir d eight 

d epots io a. <»» « _ TL - 

5 84 A wnadi is the time required for qre mmoles 

Auc IP- «■)<» I— £-*•“** 
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angulas in length till it becomes red-hot and emits sparks. 
Then all the details described above ending with the placing 
of the writing on the head of the sodhya are to be gone through 
by the judge and the fire ( in the red-hot piece ) is to be invoked 
with several mantras ( such as Yaj. IL 104 s86 and Visnu Dh. S. 
XL 11-12 ). The sodhya should stand in the first circle facing 
the east. Having made red marks on all sores of the hands of 
the sodhya on which grains of rice have been rubbed, he ( the 
judge ) should place seven leaves of the as vattha tree on them 
and also grains of rice and curds and should fasten round them 
threads Then the judge should carry the red-hot iron piece by 
means of a pair of tongs and place it in the hands of the sodhya 
(that are covered with leaves). Then the sodhya holding in 
both his hands the red-hot piece should walk from the first to 
the eighth circle not hurriedly but slowly and at ease. Having 
reached the 8th SS7 circle he should throw the red-hot iron piece 
on to the 9th circle. Then the judge should rub on the hands of 
the sodhya rice grains and when the latter shows no hesitation 
at the rubbing and no injury on his hand at the end of the day 
he is declared to be innocent. Eat, ( 441 ) and Yaj. H 107 
provide that if the red-hot piece falls earlier ( i. e. before reach- 
ing the 8th circle ) or there is a doubt ( whether his hands are 
injured or not) or if he loses his footing or is burnt elsewhere 
than on the hands he should again undergo the ordeal. 


. ordeal of water as described in the smrtis and digests 

K I t t , C T Pl ] Cat ! d ‘ Tts Sm ’ < D. P. U6 ) remarks that* 88 
as the ordeals of water and poison had gone out of vogue ( in 

its day ) it passes over the procedure of these and takes up the 
description of /rasa ordeal after the fire ordeal. Having gone 

toareservoir of water the judge should get erected on its bank 
a ^(anarch) as high as the ear of the iod%a on an ovZ 

and cowdunged plot. He should offer worship to Vanina ( Lord 

Doinf 8 ? ’h\ a b ° W °f midtUin g size and to three arrows ( the 
points of which are made not of iron but of bamboo) with sandal 

5S6 V Before the «d-h°t lt oa, Spla « d on hls hands the - 

b 39 tte samB ~ <«-* 

tWh. RRW * T3ErpRsn 5 ^ 
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paste, incense, lamp, flowers A target is to be fixed at the 
distance of 150 lmstas ( cubits ) from the torana A post of some 
sacred tree is to he fixed in the water and a strong man of one 
of the three higher castes free from love or hatred for the iodhya 
is to stand in navel-deep water facing the east and holding the 
post Then the judge is to make the iodhya stand in water, 
invoke the deities from Dharma to Durga, perform all the rites 
up to the placing of the writing ( embodying the accusation) on 
the head of the iodhya A ksatriya or a brahmana following the 
profession of arms who is of a pure heart and has observed a fast 
should discharge, while standing near the root of the torana, three 
arrows at the target. The iodhya should invoke the water 
with the mantra, * O Varuna 1 save me by means of truth ’ ( Taj. 
H 108 ) 585 . Then a young but swift man should run to the spot 
where the second arrow struck the ground, and stand there 
holding that arrow in his hand. Another swift man standB at 
the root of the torana whence the arrowB were discharged. Then 
the judge claps his hands thrice. At the third clap the Sodhya 
dives into the water seizing the thighs of the man standing in 
water and at the same time the swift man near the arch runs at 
his best speed to the place where the second arrow fell The other 
man who holds the arrow starts off the moment the first runner 
reaches him and comes running to the arch K he does not see 
the Sodhya or sees only his head (i. e. the hack of the ea 
when he reaches the arch the Sodhya is to he declared innocent ; 
but if he sees other parts of the head ( such as the ear or nose 
&c. ) or if the iodhya floats to some part other than the 
where he dived he is not innocent 


590 


Ordealof poison After worshipping MaheSv^a with incense 

and the like ( mentioned above)*pois,n placed before to ^ 
of Mahesvara is to he administered m the presence of (images > 


589 Several smrtis give different mantras to ^xU 

in invoking the waters (so that there is an °P“° > _ ^ , quoted 

* , M m,. - n im. ® TU— i* » 

Kalikapnrana q. by V P. p 206 , 

Madanaratna and V. F. P 206) was Tbe Ms of 

reads ■ worshipped w the 

590 It is most appropriate that Siva tax -wallowed the Hah- 

hala poison prodnced at the churning of the sea. 
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gods and brahman as The poison to be selected is idrnga 
fderived from the srnga plant) or vatsanabha (aconite) or 
haitnavaia (Visnu Dh, S. XHI 3,Nar.lV.322 &c.). Pitamaha (q. by 
Apararka p. 712) treats tbe three as distinct, while Yaj. II 111 
appears to prescribe sarnga growing on the Himalaya as the 
poison to be selected. Visnu Dh S. (XTTT. 2-3) also does the same. 
In the ra ins the quantity of poison is to be six yarns in weight, 
in summer five, in hemanta ( and sisira) seven or eight and in 
fearad ( autumn) less than the latter (i e. six yavas aco. to Mit. 
and three acc. to V. Mayukha ). Poison is to be administered 
in the last watch of the night and never in the noon or after- 
noon or twilight; it was to bB mixed with ghee thirty times 
as much. It may be administered to any one except a brah- 
mana. Visnu Dh. S. XTTT. 6-7 and Nar. IV, 325 are mantras 
with which the judge invokes poison and Yaj. XL 110 is the 
mantra which the sodhya repeats before taking poison viz. ‘O 
poison I thou art the son of Brahma, thou art firm in the duty of 
(deciding) the truth. Save me from this accusation and be 
like nectar to me by truth (if I be innocent ) *. Nar. IV. 326 
states that then the sodhya should eat the poison, should be 
kept in shade without food and guarded the rest of the day and 
if he discloses no signs of the effect of poison should be declared 
innocent. If the dose of poison is large, the Mit. ( on Yaj IL 
111) Bays that when the sodhya shows no change till five 
hundred clappings of hands then he should be declared to be 
innocent and medical treatment should be resorted to. Pita- 
maha says that, in order to prevent fraud, for three or five 
nights before the ordeal the intending sodhya should be kept 
under the supervision of the king’s servants and an 
should be made whether medicines, incantations or precious 
stones that are antidotes are secretly employed. 


The ordeal of koia. The sodhya is made to worship the 
stern deities (such as Rudra, Durga, Aditya) with sandal wood 
paste, flowem etc. and made to bathe the images with water. 
Then the judge asks the sodhya to invoke the consecrated water 
with the mantra 'satyena mabTuraksa' (Yaj. H 108) and makes 
him drink three handfuls (prasrli ) of that water. Pitamaha 
gives some special rules. The water may be that of the bath 
of the image of that god of which the iodhya is a devotee or if 
he holds all images in equal esteem, then of the Sun. In the 
case of Durga it is her spike (sula) that is to be bathed, the 
orb m the case of the Sun and the weapons in the case of other 
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gods The water of the bath of Durga is to be offered as ordeal 
to thieves and those who live by the profession of arms and the 
water of the bath of the Sun is not to be given to brahmanas 
In other divyas the result is declared immediately, but in tho 
kosa ordeal there is a period of waiting which is more or less 
according to the value of the claim or the gravity of the offence 
Aco to Yaj. H 113, Visnu Dh S 14. 4-5, Nar. IV. 330, if within 
fourteen days of taking the kosa ordeal the sodhya does not 
suffer any serious calamity due to the king’s action or the act 
of God or does not fall seriously ill or does not lose by death 
his son or wife or other dear ralative or his wealth, then he is to 
be declared innocent Insignificant loss or illness did not 
matter as it is unavoidable in this world. Besides, the calamity 
or illness must not be one common to several people (auchas 
an epidemic ). Drinking holy water ( Jcoiapum ) was employed 
not only as an ordeal for proving innocence, but it was resorted 
to also for assuring another about one’s good will and future 
honesty ( vide Rajat V. 336 ). 


Ordeal of Tandula ( rice grains ). It is to be administered 
in charges of theft or disputes about debts or other monetary 
matters. On the preceding day grains of rice should be made 
white ( i e. husked ). The 3 udge Bhould perform all the rites on 
the previous day. The rice grains should be P laC8d in an 
earthen vessel, exposed to the sun, water of the bath of 1 1 o 
image of) the sun should be poured over them in the vesse 
and the vessel should be kept in that state the whole night 
The next day in the morning the iodhya Bhould swallow thnce 
the rice grains He should be made tot pit < “ 
leaf. If blood is found mixed in his saliva he should he decl 


guilty. t 

Ordeal of taptamasa (heated piece of gold). In a YC f ^® 
rfoopper, iron or dv sixteen »S»1» ™ 
angolas dsep, the judge should get twenty pahaoSsh 
poured and heat it to the boiling point. Then the j S 
Sst into It a golden pi.oe w.lsh»g 

gviljusl The sedteuehould take out theheaWgeh l.np.^ ^ 

the thumb and the next two fingers. declared to bo 

fingers or there is no scalded et-n to . „ 
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toiling gliee lie should cast a golden, silver, copper or iron seal 
ring once washed. Then he should invoke the ghee with this 
mantra ‘Oghee! thou art the holiest thing in sacrifices, thou 
art nectar ; burn him ( the sodbya ) if he is a sinner ; be cool as 
ice if he he innocent.’ Then the sodhya takes out the ring from 
the boiling ghee. If there are no marks of scalding on his 
forefinger he is innocent 

Ordeal by phala (ploughshare). This is described by Brhaspati 
(S.B.E. vol. 33 p.318 verse 28) quoted by the Sm 0 H. p.ll9,V.P. 
p. 218 and others. A ploughshare of iron weighing twelve palas, 
eight angulas long and four broad should bs made red-hot and 
the thief should be made to lick it once with his tongue. If he 
is not burnt he establishes his innocence ; if otherwise, he is 
guilty The Vyavaharatattva ( p 608 ) mentions that acc. to 
Maithila writers the thief meant is a cattle-lifter. The ordeal 
mentioned in the Chandogya Upanisad is a phala dioya. 

Ordeal of dharma (i. e of the images or pictures of Dharma). 
Men guilty of causing bodily injuries or who have monetary 
disputes or who desire to undergo this ordeal as an expiation for 
sins should undergo this. A silver image of Dharma and a leaden 
or iron one of Adhanna should he prepared or the judge should 
draw on a birch leaf or a piece of cloth figures or pictures of 
Dharma and Adharma respectively white and dark in colour. 
Having sprinkled pancayaeyu over the two, he should worship 
them with white and dark flowers respectively. The images or 
figures should then be placed in two balls of clay or cowdung. 
The two balls should be then placed inside a new earthen vessel 
in a cowdunged spot in the presence of images of gods and 
in the presence of brahmanas. Then the judge should perform 
all the rites from the invocation of Dharma to the placing of 
the writing on the head. The Sodhya should repeat the words 
' if I am free from guiLt may ( the image or picture of ) Dharma 
come to my hands Saying this he should take out one ball 
from the vessel. If he takes out Dharma he is innocent This 
resembles the drawing of lots. 

Ordeals played their part in the judicial systems of most 
ancient countries. In early England handling of red-hot iron 
and plunging the hand in boiling water were the commonest 
ordeals. In the ordeal of water sinking was a sign of innocence 
and floating of guilt. Stephens ( History of Criminal Law of 
England, vol L p 73) suggests that the ordeal of water 
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was a form of honourable suicide. The Assize of Northampton 
( 1176 AD) prescribed the ordeal of water for murder, robbery, 
theft, forgery and arson, but ordeals were abolished in England 
from 1215 A D. .( ibid, vol 1 p. 300) In India 591 there is epigra- 
phic and other evidence to show that ordeals were resorted to 
till the end of the 18th century and rarely even later. In the 
Kittur Pillar Inscription (J. B. B E A.S vol IX. pp. 307-309 ) 
dated in Kaliyuga era 4289 in the reign of Kadamba king 
Jayakesudeva there is a description of the phaladivya which was 
administered by mutual agreement on Sunday to an acarya 
Sivasakti who had a dispute about a plot of land with Kalyana- 
sakti the acarya of another shrine and whose hand was exami- 
ned the next day after he underwent the ordeal by all the 
bankers of the agrahara village Degave In the Silimpur stone 
slab Inscription of the time of Jayapaladeva (E. I vol XHI. 
p. 283 at p. 291-292) there is a reference to the ordeal of 


591 In Beal’s • Buddhist Records of the Western world, ’vol Ip. 84 
(also Watters on Yuan Chwang’s travels vol . I p 172) four kinds of ordeals 
are mentioned as in vogue, viz. by water, fire, weight and poison. In the 
water ordeal the accused is placed in a sack connected with a stone vessel 
and thrown into deep water If the man sinks and the stone floats he is 
guilty . if the man floats and the stone sinks then he is pronounced Innocent. 
The ordeal by fire is they heat a plate of iron and iake the accused sit on 
it and again place his- feet on it and apply it to the palms of his hon s, 
moreover he is made to pass his tongue over it. If no scar rcsu ts e is 
innocent , if there are scars his guilt is proved In the ordea by wcig 
man and a stone are placed evenly in a balance If the accused is wnoeen 
the stone rises in the balance, if he is guilty the man rises and the «UW 
falls In the ordeal of poison an incision is made in the right thigh o . 
all sorts of poison with a portion of the food of the accused are 
incised wound If the man is guilty poison takes effect and the an.mal d.es. 
,f he is innocent the poison has no effect and the animal survives It idl 
be noticed that these descriptions of the four ordeals do ” ot ^“ 
respects with the descriptions in the smrt.s and digests, wh.^ the 
ordeal in Beal has nothing in common with the smrt. poisonj * 

325° In the 

ordeal accurately, but states that t , ia p tam i<a (gold pi“ r 

piece. 
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varman in the 7th century A. D. (Journal of Andhra Historical 

Research Society, vol. VI pp. 17, 80, U) fe said to have carried 
out various ordeals {amsda-mmdha^tvyah)- The H U vol. ill 
(Mandya Taluka Ins. No. 79 p.47) records that a dispute having 
arisen about the boundaries of land bestowed by means of a 
copperplate grant by the Hoysala king Vira-Narasunhadeva, 
one Kaunaya, a descendant of the original donee, performed an 
ordeal by bolding consecrated food in the presence of the God 
Hoysalesvara in the capital Dorasamudra and came ont suc- 
cessful. E. C. IV. p. 27 ( Yelandur Jagir Ins. No. 2 page 27, 
about 1580 a D.) is a charter to potters whose headmen under- 
went the ordeal of dipping their hands in boiling ghee as 
against barbers and washermen who denied that potters conld 
pare their toe nails and tie on upper cloth ( at the time of 
marriage). In the Indian Antiquary for 1931 ( vol. 60 p 179) an 
extract is cited from the Archeological Report for Travancore 
1930 which describes the balance ordeal undergone by a brahmana 
18 years before and seen by the writer himself in the temple of 
Siva at Calicut. For the ordeal of red-hot ploughshare in the 
case of theftB, vide Report of South Indian Epigraphy for 
1907, paTa. 27. 


In the times of the Maratha kings ordeals were resorted to. 
For example, in * Peshwa’s Diaries’ vol. 2 p. 150 ( in 1764-65 
A. D. ) mention is made of iaplakataha ordeal ( i, e. taking out 
a coin or ring or a piece of metal from a large vessel in which 
either water or oil or ghee had been brought to the boiling 
point) in which the person undergoing it bad his right hand 
burnt up to the middle joints of the fingers and was deolared 
to be false. In a Marathi publication called ‘ Vatanpatrem, 
nivadapatrem &o ’ pp. 46-56 edited by P. V. Mavjee and 
D. B. Parasnis (1909) there is a document which describes in 
great detail tbe ordeal of fire undergone in connection with a 
dispute about the office and emoluments of Deshpande in the 
district of Kalyan in sate 1666 Pausa bright 11th, Thursday 
( 1745 A D. ). It fe stated therein that the ordeal was performed 
on the tank of the sacred river Godavari at Kopargaon in 
accordance with Dharmasastra in the presence of the Peshwa 
himself and learned brahroanas and pandxtas near the temple 
of the god Sri Suklesvara, that as the opponent was long in 

®' sKdhV «««*» , Vtv mforr 
* E. 1 vol. XII. at pp. 291-39Z H 
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possession the ordeal had to be performed by the man claiming 
title, that an iron ball of 50 palas ( i. e. 166 tolas and two 
masas) was heated red-hot and the sodhya carried it across 
seven circles and threw it in the 8th circle on flour and bundles 
which began to burn, that his hands were examined in the 
presence of the opponent and the respectable people and were 
found unaffected and the opponent was made to pass a docu- 
ment of victory to the iodliya called * yejitapalra The des- 
cription agrees very closely with that given above. In the 
same work at pp. 36-41 there is a remarkable description about 
an ordeal undergone ( in 1742 A. D ) by Mahomedan litigants 
in their own mosque for 15 days by lighting lamps and sitting 
down in the shrine. There are several other vatanpatras in 
the same work which refer to ordeals. 

For an informing article on divyas reference may be made 
to Dr. Dines Chandra Sirkar’s ‘The successors 550 of the Sata- 
vahanas’ Appendix pp 354-376 (Calcutta, 1939) He quotes 
therein a passage from the ‘Asiatic Researches’ vol. 1, from 
which it appears that a magistrate named Ali Ibrahim Khan at 
Benares tried by phSla dtvya two cases an 1783 A. D. and reported 
them to the then Governor-General, Warren Hastings. In the 
* Trtiya-sammelana-vrtta ’ ( pp. 18-26 ) and in the Caturtha- 
sammelana-vrtta pp 100-154 of the Bharata-itihasa-samsodhaka- 
mandala at Poona (both in Marathi) Mr Bhaskar Vaman Bhat 
contributes two thoughtful and schoiary papers on the adminis- 
tration of Justice in the times of the Marathas in which the 
part played by ordeals is described at some length. 


593. It is somewhat strange thatDr Swtar rclcri i to 
Brbaspati ' (in ’Successors of the Satavahanas * P g rbaS p»„ has so 

tattva of Raghunandana is well-known. A Divyatat 
far been mentioned nowhere. 



CHAPTER XV 


DECISION 


The last (L e. 4th.) stage in a judicial proceeding is siddhi 
( Yap H 8 ) or nnnaya (decision). If pratyakalita (as defined 
above on p 298) is regarded as a pada of vyavahaia (and since all 
are agreed that there are only four padas) then the decision is not 
a pada of a lawsuit but is the fruit thereof ( V. P. p. 86 ). When 
the evidence has been led, the king ( or chief justice ) should 
with the help of the sabhyas decide upon the success or failure 
of the plaintiff 594 . Nar. n. 42 says that the sabhyas should ask 
the parties to leave the court when they are considering their 
verdict or what decision was to he pronounced 595 . It is stated 
by Vyasa and Sukra IV. 5. 271 that the decision of a case is 
based on eight sources 595 ( 6 acc to Sukra ) viz. the three prairiayas 
(possession, documents and witnesses), logical inference, the 
usages of the country, sapathas ( oaths and ordeals ), the king’s 
ediot and thB admission of the litigants. Pitamaha prescribes 
that, in disputes where there are no witnesses, no possession nor 
documents and no recourse can be had to divine proof, there the 
king is the final deciding factor as he is the lord of all 597 . 

It is stated by Narada H. 41 and 43 that, whether a party 
is defeated by his own admission or by his own conduct ( L e 
because he adduces false witnesses or foTged documents) or 


594. WTOffiTCsfror wenrwr f*VT i wt qfter ai- 

vrravf ii ungwu q- by n. 120, <m. nr. in p. 199. 

5 r 9 r 5 ' Dr , j0 " y B ' E< vol< 33 P 33 > n °t right when he translates 
“ U. 42 as whenever the false assertions have been removed the judges 
* .. pa5S a deCree ' - He has not also correctly rendered the com. of 
A8a .S ay j^ Th ere is no word fot ' assertions ' in Nar. II 42 TOIdH) I 4 H 
4>tvt NPtaqi ’ on which the comment of Asahayais: vai wn5«ranr.r 
vritntd4ir^>. <r& mr srewsunS 

- «w. ft. P 138. rv. q. p. 86. TV. 5. 271 S) 

gw apparently regards rmros as one. 

orf&f 97 ,' 1 w w i fo r nnrtfnfr nun* rar 

q- * n - 261 m in. p 93. rmnmuTt 
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whether he is defeated after full trial and tlie adducing of proof, it 
is proper that the defeat should be declared by the sabhyas ( the 
judges) and that a J a yapatra (a document of success ie. a judgment) 
should be given to the successful party couched in fitting terms 
Several verses of Narada ( quoted by Apararka p. 684), Brhaspati 
(SBJ. vol, 33 p 307 verse 19), Kat. (259-265), Vrddha-Vasislha 
(q. by Mit. on Yaj II 91- and Apararka p, 684) and Vyasa 
( Sm C XL p 57 ) lay down the contents of the judgment 5,3 
It was to contain a brief statement of the plaint, the reply, 
the evidence, the depositions of witnesses, discussion thereof, 
arguments, the smrti texts applicable, the opinion of the 
sabhyas, the decision and the relief granted, and should bo 
signed by the chief justice and bear the royal seal Vas. 19 10 
refers to precedents also in the decision of cases and the' award- 
ing of punishments ( agamad-drstantac-ca ) The Mit quotes a 
smrti text ( on Yaj. H. 91 ) that other members of tbe assembly 
( who are not judges ) proficient in smrti may also sign the 
judgment to show that the decision is acceptable to them also. 
But this was not absolutely necessary, as is made clear by the 
Vivadacandra p. 146. Kat ( 256 ) applies the word paicalkaru 
( refutation ) to a judgment containing the above particulars 
given after a complete contest, while he restricts tbe uor 
jayapatra to a document (given by the judge) when a plain i 
becomes what is called hinaiadi (because he makes a change 
in his pleading or for similar cause ) and when there has been no 
complete trial of an action; and such a document embodies only 
what happened. Kaut. (HI. 19) appears to employ the worn 
‘paacatkara* in a somewhat different sense when he says 


H „ uunrfite q by on vr n. 91 P 
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parson, who, when charged with murder, does not reply to the 
charge that very day, stands refuted ’ ( i. e. is found guilty ) . 

The Mit ( on Yaj. H 91 ) differing from Eat holds a jayapatra 
to be a judgment giving 'a summary of the plaint, the reply, 
the evidence and the decision, while when a plaintiff is defea- 
ted for change of pleading or for default of appearance or for 
non-prosecution the document stating this is called hinapati aka . 

It is to be regretted that ancient jayapatras in Sanskrit have 
not yet been discovered. In 25 Calcutta Weekly Notes 
pp. nVT.TT — TTT Dr. Jolly communicated the substance of a 
jayapctra t couched in ancient Javanese, engraved on a copper- 
plate found in the island of Java and described by Dr. Brandes 
in a Dutch paper. That judgment is dated take 849 ( 928 A. D.), 
relates to a dispute about a debt of one subama in which the 
plaintiff failed because he did not appear at the trial. At the 
end there are the signatures of four witnesses and the document 
is styled jayapatra at the end. Vide for the same jayapatra 
J. B. O. R. S. vol. VH pp. 117 ff The late Mr. K. P. Jayaswal 
published in 24 Calcutta Weekly Notes (pp. CXLIX-CLVI) a 
jayapatra (text, translation and remarks) granted by the Hindu 
court of Mithila in take 1716 (1794 A. D.) and in J. B. O. R. S. 
vol. VI pp 246-258, which strictly conforms to the rules of 
procedure laid down in the smrtis and nibandhas and is couched 
in dignified, technical and scrupulously formal language. It 
related to the ownership of a slave girl. Plaintiff at first made 
default in appearance; the judgment notes this and also refers 
to the restoration of the suit. The defendant raised an objection 
that a single witness to prove a matter was inadmissible. This 
objection was upheld. Then plaintiff prayed that he might be 
allowed to undergo an ordeal, but this request was disallowed 
as human proof was possible and plaintiff ultimately lost his 
suit The judgment is written and signed by one Sacala- 
misra, who was the chief justice, and is addressed to other 
members of the sabha, called dharmadhyaksas and panditas, 
seven of whom express their concurrence (sammati) at the top 
of the document. Vide Journal of the Bihar and Orissa 
Research Society vol XXYHI for 1942 for nine Sanskrit 
jayapatras from the courts of Mithila in the 18th and 19th 
centuries. 

The Mit. (on Yaj II 91), and V. Matrka p. 309 note that. a 
jayapatra is given specially to prevent the same matter being 
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agitated again, while a document given where a party is hlnavadl 
(i. e, a hinapatraka ) serves the purpose of making that party 
liable later on to pay a fine When a dispute was deoided by 
a domestic tribunal (kula &c ) there was no jayapatra but 
only a mrnaya-pati a ( kuladtbhti mrnaye jayapatrabhavarwurnaya- 
ptram tatra karyam parattapatramUi yduat, as the Vy. Nirnayn 
p. 85 says ). It would be better to adopt the reading ‘vrUapdtram' 
as given by one Ms 

The defeated party has to pay a fine to the king and the 
successful party was complimented (or honoured) by the king 
(or chief justice) and was to be put in possession of the matter 
that he succeeded in proving 601 . Manu VHL 51 prescribes 
that in monetary matters (i.e. in civil disputes) the defeated 
party should be made by the king to pay the judgment debt to 
the successful party and also some fine to the king according 
to his ability, while Manu VllI 139 lays down that when the 
defendant admits in the court his liability he has to pay to the 
king five per cent as fine and if the defendant denied his liabi- 
lity altogether and was proved to be false he had to pay as 
fine double of that (ifl ten per cent) This is analogous to 
court fee, for which see above pp. 294-295. If one or both parties 
had laid down a stake or wager (viz. ‘ if I be defeated in mis 
suit I shall pay a hundred panes’) then hB had to pay tha 
stake to the king and a fine as above and the subject jet 
dispute to the successful party (YSj.H18 and Nor. JL ) • 

compare Vfenu Dh. S. V. 153-159 for similar rules. The 
punishments awarded in criminal matters will be discuss 
immediately below. 

It would be necessary to see in what casesreview of^idg 
ment was allowed. The general rule is ^ted by Manuff. 
233, ‘whenever any legal proceeding from the 

or has been carried out so far as to ( a t his mere 

defeated party, a wto kb* 1 ^^words ‘tlrita’ and 
will or pleasure or through greed). , 

601. UVTJVT SUP 1 ^ 220 Tie 

^ («*. ms ) explain* ‘ 
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* anusista ’ have been variously explained® 3 . The 'word ‘tirita* 
is very ancient and occurs in the Delhi Pillar Edict IV of 
Asoka (EL Vol. IL p. 253 ) as 1 tilita-dandanam ’ qualifying men 
imprisoned in jails. Medhatithi and Kulluka explain them as 
4 decided according to the rules of the sasfcra’ and ‘ taken so far 
ae to recover fine from the unsuccessful party’ respectively. 
Kat. (495) defines them differently : ‘“When a certain side is 
decided by the sabhyas themselves ( without the examination 
of witnesses) to be either true or false, it is said to be tirita and 
that matter or side is called * anutista’ whioh is declared (to be 
true or false) on the testimony of witnesses.” The lexcion called 
Vaijayanti seems to have Kat. in mind and defines 'tirita’ as a 
perverse decision given by the sabhyas themselves and 
‘anusista’ occurs where the evidence of witnesses makes what is 
true appear as false (Bhumikanda, vaisyadhyaya, verses 11-12). 
Nar. IL 65 ( S. B. E. vot 33 p 22 ) employs the two- words, which 
the Mit on Yaj. IL 306 respectively explains as (tirita) 'decided 
by reliance on documents and witnesses but not carried so far 
as to recover a fine ’.and (‘anusista’) as ‘decided so far as to 

recover a fine from the defeated party *. Vide Apararka p. 866 
and V. P p. 90 for explanations. 


According to Kat quoted in the Vyavaharasara (p 101 )«°* 

the decree should provide for the successful party receiving the 
interest on or accretions to the movable or immovable pro- 
perty placed (during the pendency of the suit) in the hands of 
a third party ( as a sort of Receiver ). Kat, ( 477-480 ) points 605 
out the various ways in which a decree may be executed. The 
kmg should make a brahmana debtor return the decretal debt 


mkc 

n - 306 / i 
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^srirT'jSLa^r «■■ —i-* 

and compel bad pel B to Zf^ S T ° ftbe 00 ™^ 

— p»i» a .. 

from him ™ „ f I’, oy borrowing an ornament or the like 
on him on a festive occasion and handing it over 

make traders > husbandmen and artisans 
(to pay) m a similar way. On finding that the debtor is un- 

wlmther T f- *“ ^ ^ sbould make the deht °r, 

lether a ksatriya, vaisya, siidra or husbandman, work (for 

sentTo if f he . be u Unable t0 work ^btor should be 
f 3 ! 1 !®f ept wIl0n be is a brahmana Manu also (IX. 229 ) 
says that if the members' of the three varnas other than brah- 
mana are unable to pay the fine imposed by the king they 
Should be made to work for the king, but a brahmana may be 
allowed to pay in easy and small instalments. If a brahmana 
debtor was unable to pay, nothing could be done for recovery 
of tli© decretal debt except taking a Burefcy from him if any one 
cared to be one In modern times also judgment debtors are 
liable to be arrested and detained in civil jail in execution of 
decrees under rules 55-58 of the Indian Civil Procedure code 
( except women in execution of a decree for the payment of 
money ). If in ancient times state policy exempted brahmanas 
from arrest and detention in a oivil jail for monetary debtB on 
spiritual grounds and on the ground of caBte, in modern times thB 
State in Indra exempts agriculturists from arrestor imprisonment 
in execution of a decree for money on economic grounds under 
certain legislative enactments like sec. 21 of the Deccan Agri- 
culturists ’ Relief Act ( Bombay Act XVII of 1879 ) As regards 
women also Eat. ( 488-489 ) laid down certain prudent rules 
“ Women who are not ^ independent should not he arrested (for 
offences like adultery); it is the male who should be regarded as 
the offender; women should he punished by their lord (i e the 
person on whom they depend) but the king should take away 
for punishment the male offender Even if a woman whose 
husband has gone abroad be consigned to jail she should be kept 
imprisoned only till he returns.” The Sm. C, -IL p 323 explains 
that the first verse applies to a woman who can perform the 


60S. wr Tseng.- ravr imsm sniunrrniwut ■ snym sfmrvnnsrr rmr s 
vvn n jmmrenT'bRT mfr snforr vnm vs i arran ^ wtwrr W 
surma, srg- n enrnr. q. by li, p. 323 , 
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expiation foi adultery and ■who ia dependent and the adultery is 
not with, a male of a lower caste. 


Nar (XL 40) lays down 607 a qualification that when a party 
has been defeated hy his own conduct (Le. by his demeanour 
or by his having adduced manifestly false witnesses or forged 
documents) there is to be no retrial or review of judgment, but 
where a man has lost his cause through (the dishonesty of) 
witnesses or the sabhyas, the cause may be tried anew. There 
■ are four exceptions to the finality of the judgments of the king’s 
court. Where a limgant either through folly or insolence 603 
thinks a decision to be wrong, he may be allowed a retrial, 
provided be agrees to pay double tbe fine inflicted on the losing 
party (Yaj H 306, War. L 65, Kat, 496). Secondly, where thi 
former judgment is obtained by fraud or force, it may be set 
aside (Yaj. n. 31) Thirdly, where the litigant was incompetent, 

i.e. was a woman or a minor or a lunatic or intoxicated, seriously 
ill or distressed by a calamity or where the proceeding was 
carried on by another on behalf of a litigant who did not appoint 
him or with whom he was not connected in Bay way or was held 
inside a house or outside a town or village ( i. e. in a forest ) or 
by an enemy, tbe decision may be set aside and a retrial ordered 
( War. L 43 in S. B. E. vol. 33 p. 16, Yaj. H 31-32 ). Fourthly, a 
king could set right a former decision of his predecessor 
which was unjust and arrived at through ignorance ( Mit on 
Yaj. 33. 306 ) 610 . ' 

Yaj. (IL 4 and 305 ) prescribes that legal proceedings that 
are suspected to have been wrongly decided by tbe sabhyas 
through partiality or greed or intimidation should again be tried 
by the king and if the suspicion turns out to be true he should 

T? ^ a6ftVaS , and the parfcy who at first succeeded double 
^ It? V np ? se ^ on a fisfeated party. War. 1 66 ( in B. B. E 
vol. 33 p. 22 ) is similar. Manu IX. 231 ( Matsya 227. 158 ) 

' ^^rt3wn% Mi 
609. ^ n . 3 i 

» t"'"*** 5 ^ «*- 

j* ’ '* ar - on ™ «■ 306, to. va. Ill, p. 582. Th« a 
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and 234 prescribe that when officers appointed to administer 

them° S of b? takin & bribes . the king should 

deprive them of all their wealth and when the amatuas 

."t *“ t,cs *W- « ■ »«tt 

fc L. ,? S i ”“ S) ' *>» “w Mm»lf dl 

the matter correctly and should impose on the amatijasor chief 
justice a fine of 1000 punas 


Though there is hardly any express smrti text for the 
transfer of cases from one court or judge to another court or 
judge, in practice this must have been done, though rarely In 
‘Selections from Feshwa’sDaf tar" vol 43 p 108 there is a letter 
( of 12-8-1764 a. D ) written by the renowned minister Nana 
Phadnis to the Peshwa Madhavrao in which the former 
endeavours to persuade the latter to cancel his order for transfer 
of a case from the court of Bamsastri, famed for his impartiali- 
ty and strict life, to another judge on the ground that one of the 
litigants was afraid that Eamsastri showed some partiality to 
the other litigant. Manu ( VUI 174-175 ) states that the king 
who decides the causes of people unjustly through greed is soon 
subjugated by his enemies, while the king who curbing his own 
temper and desires impartially decides causes according to the 
dictates of sastra becomes of one mind with his subjects as 
rivers merge in the ocean. Br and Nar I 74 (S B.E vol. 33 
p 24 ) lay emphasis on both the secular and spiritual effects of 
doing even justice, saying that when the king gives decisions 
according to sastra he spreads his fame in this world and 
secures Heaven 611 

A crime may b9 defined as an act or omission that breaks 
the law and is subject to publio punishment But all kinds of 
breaches of the law do not result in punishment; only somo do. 
Those breaches are crimes which are deemed to be menaces to the 
conditions of existence of society, which society, the ruler or 
legislation recognises as preventive only through punishment 
The menace is not that of the specific action, but the abstract 
menace inherent in that type of action. A breach that is held 
to be a crime at one time may even be held not to be a crime 
at another time or in another country. For example, adultery 
is a crime under the Indian Penal Code ( sec 497 ), while > 
not a crime but a civil wrong in English Law. . 

' 6ii tr<r snsirgw twn gviwufwramt i ffatfnr 
n wri a-gcvnprmsT n^etnfpisf'ra: > ^ aw * ¥,f,n ' 

f q- b? 11 p 123 • to. in. p. zip. 
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Many crimes and wrongs were sins and entailed secular 
punishments and also religious sanctions (viz expiations, 
prayascittas ), Vide Manu IX. 336, 240, Br. ( S. B, E. vol 33, 
p. 362, verse 22) and Paithlnasi quoted below 612 . Maine in his 
' Ancient Law ’ chap. X ( 3rd ed of 1866 ) examines ancient 
western systems like those of Greece and Rome and makes 
the generalisation ( p. 370 ) that the ‘ penal law of ancient 
communities is not the law of crimes ; it is the law of wrongs 
or, to use the English technical word, of Torts The peison 
injured proceeds against the wrong-doer by an ordinary civil 
action and recovers compensation in the shape of money damages 
if he succeeds’. Dr. Priya Rath Sen in his Tagore Law Lectures 
on ‘ Hindu Jurisprudence ’ (1918, Lecture XH) rightly points out 
that this generalisation is not applicable to Ancient Hindu Law'. 
It has already been shown ( on pp. 264-266 ) that the king 
could of Ms own motion take cognisance of many wrongs called 
chalas, padas and apariidhas and it is clear that in such crimes as 
theft, assault, adultery, rape, and manslaughter the smrti texts do 
not prescribe only a money compensation to the person wronged 
but corporal punishment in the first instance and monetary 
compensation in addition. Vide for example, Manu YTTT 287 
Yaj. TL 222, Br. (SBE vol. 33 p. 358 verses 9-10), Kat. (787) which 
prescribe a punishment for causing pain to the body or the loss 
of a limb and also the expenses of curing the person injured 
and some solatium to him « Ap. Dh S ( L 9. 24. 1 and 4 ) lavs 
down that the slayer of a ksatnya should give a thousand cows 
m order to remove the enmity (i.e as compensation to rela! 
t ves ) and one bull in addition for expiation. 614 The Chandogya 
Hpamsad quo ted above ( p. 362 ) shows that a thief was punisSd 
with death m those early days. There is a passage in the Tai.SlI. 

Umc-tMO. U q. by p, 76, H - 

^ V? II q. by on tg. IX 226 

A Ka nu XI la V I ***** w order to bring Ap l a hne 
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, , k E i°{ Dh ' r0h K p ' 151 n - 346 ) Whiob states, 

/ r- 6 , who tilreatens a brahmana should be made to pay a hundr- 
ed, he who strikes a bishmana should be made to pay a 
thousand It is rather doubtful whether the figures stated are 
fines or are meant as solatium to the wronged In $g II 32 4 

°° 0UrS “ Tai S m 3 n * 5 ) the poet prays "to 
Raka 6 ( the Full Moon personified ) that she may be pleased to 
grant the boon of a valiant son, who would be ‘satadaya’. Sayana’s 
rendering of this word as ‘ possessed of plentiful heritage or 
wealth 1 appears to be the right one. The words ‘ satadSyam 
vlram * in the Tai S. HL 3. 11. 5 are translated by Prof Keith as 
‘a hero whose wergild is a hundred This is incorreot, confound- 
ing as it does the ideas of western Germanic tribes with the 
Rgveda composed several millenniums earlier It would be a 
strange thing' to pray to a goddess for a son and at the same 
time to have in mind or refer to the price set upon him if he 
happened to be killed. 


The ancient smrti writers were quite aware of the several 
purposes served by punishments for crimes, 616 though they 
do not develop a regular science of penology. The person 
wronged feels a great urge for revenge or retaliation and other 
men sympathise with that emotion The individual, however, 
could not, in civilized societies, take the law into his own 
hands and therefore the State saw to it that the emotion for 
retaliation or revenge was to some degree satisfied by the 
adequate punishment of the wrongdoer. Yaj. II 16 and Nar. 1. 46 
(SBE vol, 33 p. 17) state that when a person without complaining 
to the king sets about to seoure what is denied by the opposite 
side or is doubtful he becomes liable to punishment and he also 
oannot secure the object he wants. 6,6,1 In all anoient societies 
the lex takmas (the law of retaliation, viz, an eye for an eye. 


615. vramt gmri gem n 32,<l 

616. The wort of Harry Elmer Barnes on ‘The Study of punishment 
(1930, New York) may be read with great interest and profit. 

off to great advantage the comparatively humane treatment of criminals in 
Ancient India as compared with the hombie and revolting methods 

punishing criminals employed m the West 

616a. 

wfitwftnwrc* 1 - 46. 
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a tooth for a tooth) prevailed. 617 Manu VJH. 280 (which fa 
almost the same as H&t.,, parusya, verse 25 ), Yaj 3L 215, 
Visnu Dh. S. V. 19 and' Sankha-Likhita prescribe that with 
whatever limb 618 a man of low caste offends against a 
brahmana, that very limb of his shall be cut off. Another and- 
the most important purpose of punishment is deterrent. 
Punishment of the evil-doer serves as an example and a warning 
to all others that might be tempted to tread the paths of 
violence and crime. This aspect of punishment ( danda ) has 
already been dwelt upon in the section on rajadharma ( p. 21 ). 
The end sought to be served by punishment was the protection of 
Booiety and the securing of its happiness. Th8 Sanfciparva (15 5-6) 
remarks that people do not commit sins through fear of punish- 
ment at the hands of the king, through fear of Yama and of the 
next world and through fear of others ( i. e public opinion ). 619 
Gaut XL 28 derives the word danda from the root dam to restrain 
or to deter. This purpose of punishment is well brought out in 
the Mrcchakatika ( X ) when the sentence passed on Carudatta 
for tho alleged murder of Vasantasena fa proclaimed to the 
citizens by the executioners 623 Another purpose of punishment 
is preventive i. e. if a culprit fa imprfaoned for an offence he 
is prevented or dfaabled from repeating the same offence or 

617. Vide Deut XIX. 21, Lev, XXIV. 20 for the ancient Hebrew 
Cade (eye for eye &c. ), the cade of Hammnrabi ( about 2200 B. c. } in 
Babylon and the law of the Twelve Tables in Rome. In the 8th Table m 
Ortolan’s * History of Roman Law ■ ( tr. by Pritchard and Nasmyth, 1871 ) 
p. 114 the 2nd provision is: • retaliation against him who breaks the limb 
of another and does not offer compensation *. In Hammurabi’s Code 
( text tr. by C. H. W. Johns, 1903 ) sections 196 and 200 are : • If a man has 
caused the loss of a gentleman’s eye, his eye one shall cause to be lost. 
If a man has made the tooth of a man that is his equal to fall, one shal j 
make his tooth to fall out 

618. vw an i <3- in 

tn. w. p. 249 ; artgroi^nirarsvT^ i 

’wm’wrac * 25 ) ; wjprnmv 

«!«<?$ I GwprfRSf V. 19. 

6 19. W VTU W I I 

mu <mr w i ... ugsvr ffum: n srrifa 

15. 5-6, Vide for almost the samewbrds (225. 16-17}. 

620. TORT atu n: yjss t gn ... wm I qifa... 

wna Wit tBU WTE5WT trttlv I X after verse 11, 
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committing further offences for some time at least and if he 
be. sentenced to death or transported for life or banished, the 
^commission of offences by him is prevented for his life-time 
Another purpose was that of reform or redemption of the evil- 
doer The punishment was deemed to be a sort of expiation, 
which purged the man of sinful promptings and reformed his 
character, Manu V (I I 318 ( = Vas. 19 45 J states that men who 
are guilty of crimes and have been punished by the king go to 
heaven, becoming pure like those who perform meritonous deeds 
Medhatithi remaiks on this verse that this applies only where 
the punishment is corporal and not merely monetary It will 
be seen from the early sutras like that ot Gautama and from 
the Manusmrti that the more ancient criminal law m India was 


very severe and drastic, but that from thB times of Yajnavalkya, 
Nar. and Br. the rigour of punishments was lessened and 
softened and fines came to be the ordinary punishments for 
many crimes, as is noted by, Fa Hien ( 399-400 AD ) m relation 
to middle India ( Madhyade&a ) under the Guptas apparently Tho 
king governs without decapitation or other corporal punishments 
Criminals are simply fined, lightly or heavily according to tho 

circumstances Even in circumstances of repeated attempts at 

wicked rebellion they only have their right hands cut off 
( Legge, 1886 p 43). This may he contrasted with the state 
of things depicted by Megasthenes 700 years earlier than la 
Hien : ( Fragment XXVH p. 71 ) ‘ a person bearing false witness 
suffers mutilation of his extremities. He who maims anyone no 
only suffers loss of the same limb but his hand also is cut on 
If he causes an artisan to lose his hand and eye he 
death’. The Dasakumaracarita (II p 5G) states that t ® 
conferred a boon on traders that for certain offences they v or 
no! to, be sentenced to dcaft, but w. 
their wealth and banished The first separate Bock Edict o 
Sa at Dhauli (Corpus L I pp. 98, 97) 

Emperor’s anxiety that his judicial officers shou { 

that there is.no undeserved fettering or no 
treatment In India the list rf capil sal off fences at (0 
much shorter than in the West. , Sfce ^°^ ubl tliat t ho legi- 
admit that in England ‘there can , be . ° u W£IS FO vero(o 
lation of the 18th century in omwnd -natta* or 

the highest degree and destitute of any sort ofj ^ ^ 
system’ (His. of Cr. Law, rol l » begmnI „g of tV 
Hr. Hart (in* Way to justice P 9 ), 0 offences wen* 

19 th century in England more than a hunar 
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punishable by death. In 1832 a child was convicted at Le- 
gate Hill for stealing a box of paints worth two pence, was 
tried at the Old Bailey and hanged (vide ‘In the service of 
youth’, by Dr. J M. Brew, 1943 chap XV. p 208). 


Mann YHL 129, Ya] I 367 and Br. (S B E. 33 p. 387 
verse 5), Vrddha-Hartta (7195) speak of four methods of 
punishment ( danda ) viz. by gentle admonition by severe 
reproof, by fine and by corporal punishment and declare that 
these punishments may be inflicted separately or together 
according to the nature of the offence. 021 The first takes 
the form of saying * you have not done a proper thing , the 
2nd ‘ fie upon you who are a wrongdoer and guilty of adharma 
Br. lays down that preceptors, pm olntas and sons should be 
sentenced to the punishment of wordy admonition, other persons 
who engage in disputes should be punished with reproof or 
fines and those guilty of mahapatakas should be punished 
with corporal punishment That admonition and reproof 
were two modes of punishment shows that ancient 
writers were alive to the notion that among very sensitive 
persons or in a very sensitive society verbal condemnation 
would be enough to achieve the main purposes of punishment 
Br. ( SBE vol. 33 p. 388 verse 8 ) states that the first two are 
within the privilege of the brahmana (appointed as chief justice) 
but fines and corporal punishment are to be inflicted by the king 
( on the recommendation of the chief justice, pradvivulcamale 
sllntdh ), The Mrcchakatika ( IX ) bears this out when the judge 
says ‘ We have authority only to pronounce the judgment; as to 
the rest the king is the final authority’ ( mrnaye vayam pi amanam 
iese tu i<i]d ) Gaut. XU 51, Vas. 19 9, Manu VII. 16, VHL 126 
and Yaj I. 368 ( =Vrddha-Harita VII. 195-196 ), Brhat Para- 
sara p. 284, Kaut IV. 10 lay down that the award of punishment 
must be regulated by a consideration of the motive and nature 
of the offence, the time and place, the strength, age, conduct (or 
duties), learning and monetary position of the offender and by the 


621 The Dandaviveka of Vardhamana (published in Galkwad Oriental 
secies, 1931 ) deals exhaustively -with the subject of punishments. 

?rt tnqj ^ reft i 

p, 20; these are respectively aad 


q. by II. p 126 and wr?. wt. p. 528. 
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fact whether the offence 622 is repeated. This provision means that 
the dhannaiastras did not hold that the same punishment must 
be meted out for the same offence irrespective of the antecedents, 
characteristics or physical and mental condition of the offender. 
They always took extenuating circumstances into account. Kaut 
( I. 4 ), differing from the view of the acaryas that there is no- 
thing like danda for bringing under one’s complete control all 
beings, gives his own opinion that, as a king whose control and 
punishments are most severe makes the subjects disgusted with 
him and as the king who deals mild punishments is disregarded 
by the people, the king should distribute punishments according 
to the deserts of the offenders and would then command respect 623 
One reason why some of the works on dharmasastra prescribe 
mild punishments is the doctrine of karmampaka (a man 
committing certain sins is born in the next life afflicted with 
certain diseases or bodily deficiencies or is born as a low or 
filthy beast or bird ) Vide Manu XI 49-52, Y Sj JH 207-216, 
VisnuDh. S 44-45. This doctrinB will be dealt with later on 
under pataka and prayascilta. Gaut. XU. 48 first provides that the 
king must take into account, when awarding punishment to the 
criminal, his physical or monetary circumstances, the nature of 
the crime, the fact of repetition of the crime and then adds tha 
thB king should award punishment after consulting an assem ly 
of learned brahmanas The Dandaviveka (p. 36) quotes a 
verse in which the considerations that should weigh in awar - 
ing punishment are brought together viz, the offender s cas e 
(as in Manu VE 337-338 for theft ), the value of the thing, 
extent or measure (as in Manu VBI 320), use or usefulness of the 
thing with regard to which an offence is committed ( as m m 
VTTT 285), the parson against whom an offence is commute 1 
as an idol or temple or king or brahmana), age, ability ( P 


h IV. 10: a- jjfopma wr- 

>. 9 ; ' assn* VL * 

ra;l^. XII 48-49, vfcjTPT remark 
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qualities, time, place, the nature of the offence ( whether it is 
repeated or is a first offence }. The EajataranginI (VUL 158) 
provides that in disputes where parties are in doubt as to their 
rights it is proper to award punishment with forbearance but 
where a man starts on an evil path of set purpose ( the king and 
officers) must award Bevere punishment. In modern times there 
are controversies among several schools of criminology. Some 
hold that every man has freedom to act criminally or not or to 
act in the way he does and that each man has complete moral 
responsibility for his own acts. On the other hand there are 
some who go to the other extreme and propound that a so-called 
criminal act is mostly due to biological, physiological, patho- 
logical or sociological conditions, to the upbringing and 
environment of the person charged with crime. They favour 
determinism The ancient Indian writers do not enter into 
these speculations. But when they said that regard must he 
paid to time and place and other considerations they were faintly 
conscious of or were groping towards the ideas of the 2nd school. 


Fines are either fixed or not fixed ( i. e. variable ). They 
range from a ItZlani to the confiscation of all wealth ; fixed 
fines were of three kinds called prathama sahasa, madhyama sahasa 
(middling amercement) and uttama sahasa (highest). These are 
variously defined. According to Sankha-Likhita the first 421 
amercement is fine from 24 panas to 91, the middling one is 
from 200 to 500 panas and the highest is from six hundred to 1000 


6 2 *' I ij^Tci vsreici Wf JtW fl H I g-H : 1 qqsnf 

wsw vrrew: i vcmrowswq i q. byf*. y p 664. p. 23 . 

There was great divergence of views about the metal in which the 
fines were to be paid. Accord.ug to VijSneJvara the figures o£ fines in snch 
verses as Mane VIII. 378 (where no metal is specified ) theses are those 

of copper while according to Sharnchi) quoted in S.V.p ISO) they are of 

M* L bh *7 S *«i‘ remarks that IooaI nsa S e IS to be followed. The V. 
ayukha ( p. 25S ) states that in all texts (about fines) the mention of a 
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£«a is one fourth of a pah, Br. (q.bySm C. u p. 99 ) smtes “ at Z 
Ubles m Mann (VIII 132-136) beginning with the dolt paicle in a be™ 
and ending with karsfipana is to be followed in ordeals and fines a 
interesting sidelight isshed on crimes and their punishments if the In 
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in proportion to the value of the matter in dispute or the injury 
caused Manu VUL 138 { = Visnu Dh S. TV. 10 ) states that the 
first, middling and highest fines are respectively 250, 500 and 
1000 panes, while Yaj 1 366 puts these respectively at 270, 540 
and 1080, The Mit explains that the lesser figures of Mann re- 
present the fines to bo awarded for offences committed without 
set purpose. Nar. ( sahasa, verses 7-8 ) prescribes that 100 panas 
is the lowest limit of fines for the lowest kind of suiiasc, 500 is 
the lowest for middling sahasa, 1000 is the lowest fine in what 
is called the highest amercement (and might include death 
penalty, forfeiture of all property, banishment, branding and 
cutting off of a limb ). Fines were supposed to be lesser thau 
corporal punishment. KSt ( 490-493 ) lays 62S down the follow- 
ing rules : Whatever figure of flue is prescribed in the smrti 
texts for a wrong it is to be paid to the king in panas of copper or 
their equivalent. Where the fine is said to be one-fourth or one 
half of a masa, there it is a golden masa that is meant; when 
the fine is declared in masas, they are to be understood as those 
of silver and where the fine is declared in krsnalas the same is 
to be understood; a masa is -/gth of a karsapana ’ The 
general rale that lesser punishment is to be inflicted on women 
is stated by Kat. ( 487 ) ‘ In the case of all offences, women are to 
suffer half of the fine in money which is prescribed for a male 
offender ( of the same kind ) and when the punishment is death 
for a male, the punishment for a woman would be the excision 
of a limb.’ 626 Kaut ( m 3) provides. ‘ a woman attains ability to 
enter into transactions on completion of 12 years and mon v, en 
they are 16; if they disobey after that (i o after attaining 
majority ) the woman shall be fined twelve panas and a man 
twice that amount.’ 627 Angiras quoted by the Mat (on M. 



ssisii as rsi^fa i 127, 

aSRierruW S . wm «*-«* * 

P 29-30 < thcre a ' e van ° ns r ^!| S r ^ 0 J; nwrrtrflrtt 

p 202 says qagfhrrwr gr w row >^ s 

msq us swr <rr ?nt ' . . 

620. wt-mug sstsnSgni ^ smf " 

«87)C by^ * 

627 gtusrm srawscxu wsis sfciiwr. gam i *n 
zsm. f&9t W its 011 ■ ^ m - 3 ’ 



Who are exempt from punishment 


395 


HJ . - _ 

m. 243 ) states that 625 an old man over eighty, a boy below 
ixteen, women and persons suffering from diseases are to be given 
half prayascitta and Sankha quoted by the Mit. ( on the same 
verse) that a child less than five commits no crime nor sin by 
any act and is not to suffer any punishment nor to undergo a 
prayascitta 629 . Under the Indian Penal Code, sec. 82, nothing 
is an offence which is done by a child under seven years of age 
The severity of punishment depended on caste also. In the case of 
theft, Gaut. X1L 15-16, Manu VIII 338-39 prescribe that a vaisya, 
a ksatriya aud a brahmana should respectively be fined twice, 
four times and eight times of the fine to be imposed upon a sudra 
for a theft, since each of these is deemed more and more aware 
of the heinousness of the crime. Kat ( 485 ) and Vyasa state 
this as a general rule for all offences 630 . In the case of abuse 
and defamation the scales are turned in favour of the higher 
castes as regards fines. Gaut. XII 1, 8-12, Manu VUL 267-268 
(=Nar.parusya 15-16), Yaj U 206-207 prescribe that a ksatriya 
or a vaisya or a sudra abusing or defaming a brahmana was 
to be respectively punished with the fine of 100 panas, 150 panas 
and with corporal punishment (cutting off the tongue), while 
a brahmana defaming a ksatriya, vaisya or sudra -was to be 
fined 50 25 or 12 panas respectively (nothing in the last case 
acc to Gaut. XU. 13). In the case of adultery and rape the 
caste of the offender and of the woman concerned made great 
difference in the punishment awarded For adultery with a 
woman of the same caste Yaj IL 286 prescribed the highest 
amercement, the middling oce when the paramour was of a 

~ T „ C tb ’ f V f male be of a lower <*ste than the 

Joman hrf T ^ sentenced death and the 

woman had her ears cut off. Corporal punishment assumes 
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carried rat by cutting off (or destroying) a limb or to cause 
death. Harassment or pain may be inflicted by imprisonment 
beating, putting fettere, by making ridiculous ( by the complete* 
shaving of the head, declaring the offence by beat of drum in 
the presence of the convict, parading him through the streets on 
an ass ) and m arkin g him with signs indicative of offences like 
theft. Manu ( ViLL 125) provides that punishment may fall 
upon any one (or more) of ten places in the case of the 
three higher castes, viz. the private parts, the belly, the tongue 
( either whole or half ), the hands, the feet, the eyeB, the nose, 
the ears, wealth and the whole body, but a brahmana shall 
depart unhurt from the country (i e. he is to be only banished). 
Br. (SBE 33 p. 388 verses 9-10) speaks of fourteen places (ff 
punishment adding the neck, the thumb and index, the fore- 
head, the lips, the hind part, hips, one half of the feet (to 
Manu’s ten) and omitting wealth and the whole body there- 
from. Gaut. XII. 43, Kaut. IV. 8, Manu (YUL 125, 380-381), 
Yaj. H. 270, Nar. (sahasa, 9-10), Visnu Y. 1-8, Br. ( SBE. vol 
33 p. 388 verse 11), Vrddha-Harlta VH 191 prescribe that 
a brahmana was not to be sentenced to death or corporal 
punishment for any offence whatever, but if he were guilty of 
an offence deserving the death penalty, he was to be punished 
by ordering his entire head to be shaved, he might be banished 
from the country (from the city acc. to Nar. ), a mark appro- 
priate to the grave sin committed by him might be branded on 
his forehead and he might be paraded on an ass. 631 Yarns,* 32 
quoted by Sm. C. and V. P., while providing that a brahmana 
was to be free from undergoing corporal punishment, allows 


631. vurek »ugn»RV w vd *rgroflfur ' fSrror 
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In t h«-*« days of fasts as part of the technique of satyagraha for rco 
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( nrayopavesa ) for four days for securing punishment of her 
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proof by supernatural means ( Rajatarangini IV 82-105 ). 
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the king to keep a brShmana offender in confinement in a 
secret place and give him hare maintenance or the king may 
make him do the work of guarding cattle for a month or a 
fortnight or make Mm perform other work not fit for a decent 
brahmana. The Mit. on Yaj. H 270 explains that the mark 
of female private parts for violating guru's bed, of a tavern 
for drinking the liquor called sura, a dog’s foot for theft, of a 
headless corpse for brahmana murder (as laid down by Manu 
IX. 237 and 240, Visnu Dh S. V. 4) is to be made on the 
forehead only if the offender ( whether a brahmana or not ) 
did not perform prayasciUa for those grave sins. Branding 
with marks appropriate to the crime committed were in vogue 
in Boms and in Britain up to 1699 ( such as the mark of the 
letter M for murderers, T for thieves &o.). Vide Barnes’ 
‘Story of punishment’ p. 62. The B5 jatarahginl (IV. 96-106) 
refers to a case in the reign of king Candraplda of Kashmir 
when a brahmana guilty of the murder of a brahmana was 
exempted from death sentence because of the smrti rule. 
Manu IX 241 gives option that a brahmana ( unintentionally ) 
guilty of grave offences may be punished with the middle 
amercement or he may be banished from the realm keeping 
all his wealth. The punishments for a brahmana offender* 
according to Gaut. XU 44, were preventing him from doing 
the same thing again, depriving him of all wealth, M.Vin g 
sureties from Mm, proclaiming him as a thief in the city 
banishment, putting on his forehead the mark indicative of his 
crime. ip. Dh.S. (IL 10 27. 16-17 i ayB down tbat a brahmana 
guilty of murder, theft, forcible seizure of another’s land was 
to have his eyes covered over with cloth for the whole of his life 
(while a sudra guilty of any of the three was to receive the death 
sentence ). Vrddha-Harita ( VH.209-210 ) says that a brahmana 
should he branded on the body for all those offences that entailed 
corporal punishment for other offenders, that he should have his 
head shaved, that he should he deprived of alibis property and 
banished from the realm. The force of popular feeling on the 
point of exempting a brahmana offender from the death sentence 
was so great that Elphinstone (Governor of Bombay) in Regu- 
lation 14 of 1827, boo. IV (ol. 5) exempted brahmanas and women 
from death sentence even for murder where public feeling would 
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Vims? IT p 126 Medhalithi on Manu VIII 125 males it clear that the 
absence of a fine occurs only in the case of a hrahmana Mho was a first 
offender, uho did not commit the offence with forethought and who was 
endowed with learning, good family and charactei The Sm C II p 124 
relying on Manu IX 236 says that a hrahmana could be imprisoned but he 
could not be subjected to such corporal punishment as cutting off a limb or 
whipping The Srartis openly regarded the brahmana's person as sacred 
and so saved his body The smrtis endeavoured to reach the ideal of the 
rule of law and succeeded to a great extent in doing so They held that every 
man, whatever his rant or condition, was subject to the ordinary law of the 
realm and amenable to the jurisdiction o£ the ordinary tribunals The only 
differential treatment that we find is in the appointment of judges (pp, 272- 
273), m the order of taking up causes of litigants (p 298), in the punishment 
for perjury (Manu VIII 123-124), in the matter of corporal punishment, 
m abuse, defamation and assault {pp 395-397), in punishment for adultery, 
in the repayment of debts and in the punishment for theft, which was severer 
far a hrahmana It will be shown below that from the 13tb centmy, as 
indicated by the Sm C , S. V. and Madanaratna, differential punishments 
had gone out of vogue The smrtis did not, like some modern freedom-loving 
people, declare the equality of all before the law on paper and m practice 
indulge in 'lynching. Further the smrtis required all offenders of whatever 
caste to be brought before the same tribunals Manu VIII. 335 and YSj. 

I 358 emphasize that there is none who is exempt from punishment 
in the king's court whether the person be the king's father or teacher or 
friend or mother or wife or a son or a family priest or brother or father-in 
law or maternal ancle Sankha-Ltlhita and Kat (481) no doubt say that 


a king should not punish his parents, his family priest, teacher, near 
relatives, forest hermits, ascetics But, as the Sm C. II. p. 126 explains, 
the real meaning is not that the king is to allow these to escape scot-free, 
hut that he should not inflict corporal punishments or fines on these, hut 
should employ admonition or severe reproof towards them The smrtis 
do not contain rules like those in the Indian Criminal Fro. Code entitling 
Europeans and Americans m India to claim a jury preponderantly compos 
of their countrymen and claiming trial only by the High Court or like t e 
privileges of the English Peers to be tried only by the House of Lords or 
felonies or the doctrine of the benefit of clergy abolished in 1827. Vide . n 
Db vol II. pp. 140-143 and 147-152 about certain privileges of brahmonas 
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causing abortion, if be be a thief (of gold) or if he kills 
a brahmana woman with a sharp weapon or if he kills 
a chaste woman’. Kautilya (IV. 11) prescribes that a 
brahmana who aims at the kingdom or who forces entrance 
into the king’s harem or who incites wild tribes or enemies 
( against his king ) or who foments disaffection ( or rebellion ) 
in forts, the country or the army should be sentenced to death 
by drowning. 636 The fact that Carudatta, a brahmana, is 
represented as having been condemned to death by king 
P&laka in the Mrcchakatika indicates that the sentence of 
death against brahmanas was not entirely unheard of. It 
appears from Pick’s ‘ Social organisation ’ &c p. 213 that in 
many Jataka passages the execution of brahmanas is referred to. 


The Santiparva chap. 268 contains an interesting dialogue 
between king Dyumatsena and his son prince Satyavat on the 
subject of the punishment of death, which contains some of the 
arguments forcibly urged in these days by those that are 
opposed to capital punishment altogether. The prince pleads 
that punishment should be light even for grave offences, 
that when the sentence of death is carried out in the case of 
robbers, 636 * several innocent persons (such as the wife, the 
mother, the son of the condemned man ) suffer great loss ( and 
they may die also ), that if offenders give themselves up to 
priests, swear before them that they will never commit sin 
they may be let off after undergoing penance, that if great men 
go astray then- punishment should be proportionate to tbeir 
fatness The king replies that in former ages when people 
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except for the offence of subverting the state. 637 Visnu Dh. S 
V. 1 provides that all persons except brahmanas guilty of the 
mahapatakas may be sentenced to death. But Manu IX. 236 
says that this extreme penalty was to be awarded only if they 
performed no prayascitta. Kaut (IV. 11 ) prescribes death 
sentence for causing the death of any one with a sharp weapon. 
Yrddha-Harlta (V31 190) prescribes it for incendiaries, poisoners, 
murderers, robbers, bad characters, rogues and those guilty of 
grave sins. The death sentence was carried out in various 
ways such as by giving poison or by trampling at the feet 
of an elephant, or by a sharp weapon ( like a sword ), by 
being burnt or drowned 638 . Impalement was a punishment pres- 
cribed by Manu IX. 276 for thieves guilty of housebreaking by 
night ( after first cutting off their hands ), by Taj IL 273 for 
those who made another a captive or stole horses and elephants 
or killed another by the use of force and by Vrddba- 
Harita VIL 20 2 for the murderer of a brahmana or for one who 
killed a woman, a child or a cow. Death sentence by being 
trampled under the feet of an elephant continued up to tbe 
times of the Marathas. The Dasakumaracarita 4th UcchvSsa 
shows that a thief could be trampled upon by an elephant by 
way of punishment. Vide * Selections from Peshwa s a ar 
(edited by Mr. G. S Sardesai) vol. 43 Ho. 143 p 114 (dated 
7-9-1775 A. D.), where out of seven dacoits of the Berad cas e 
two were ordered to be trampled to death at the feet m ea 
elephant 639 and five were ordered to be simply * 

Death sentence is said by the Dandaviveka (p. 20 ) to be Bimp 
Suddha), which is of two kinds, awcitra wl )en the ofe 

beheaded ( with a sword ), and dtra or ( when fte off 

is imnaled or burnt ) and it is miira ( when his hands or 
X UmbsTre cut off and then he is killed )«» Simple death 
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Is prescribed by Manu IX. 271 for those who abet thieves by 
giving them subsistence, instruments of house-breaking or 
asylum, if a man of a low caste had sexual intercourse with a 
woman of a higher caste (with or without her consent) or 
kidnapped a maiden he was to be sentenced to death ( Manu 
YD!. 366, YSj. II 286-288, 294 ) Yas. XXI. 1-5 prescribed for a 
sudra, vaisya or ksatriya guilty of adultery with a brahmana 
woman the horrible punishment of being burnt to death after being 
respectively covered with viima grass, with red dai bhas and tarn 
leaves respectively and similar punishment for a Sudra paramour 
of a ksatriya or vaisya woman and for a vai&ya paramour of a 
ksatriya woman. The consenting woman (adulteress) was, aec. to 
Vas.XXI 1-3, to be shaved, to have her head anointed with clarifi- 
ed butter and to be paraded naked on an ass and left to die on the 
Great Journey, while, acc. toGaut. XXHL14 and Manu VTTT 371, 
an adulteress, vain of her charms or the wealth of her parents,' 
was to be openly devoured by dogs, if her paramour was a man 
of lower caste. Sahkha 6U prescribes this punishment ( of being 
devoured by dogs ) for a woman’s paramour of a lower caste and 
for the erring woman death by burning. Yrddha-Harlta YIL 192 
prescribes that in the case of a woman who is a confirmed adul- 
teress, or who destroys her foetus, her husband should have her 
ears, nose and lips cut off and then she should be banished and 
verees 220-221 prescribe death by being burnt with grass 
( katagm) for those guilty of incest. These severe penalties 
for adultery were very much relaxed and softened by later 
smrti writers as is shown in H. of Dh. vol IL pp. 571-573 
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or her own child (provided she is not pregnant) 642 . Yaj II 
382 provides death by being burnt with the fire of straw for those 
who set fire to growing crops, houses, forests, village, pastures 
and threshing floors or who approach the queen Nar. (parusya, 
verse 31) prescribes that one who strikes with a weapon the king, 
even though the latter be at fault, should be impaled and roasted 
in fire. These examples are enough to convey an idea of the 
crimes for which the sentence of death was provided in some of 
the ancient smrtis. Manu VH3 272, Nar (parusya 24), Yisnu 
Dh. S. V. 24 prescribe the pouring of boiling oil in the mouth 
and ears of a sudra who through insolence tries to expound 
dharma to brahmanas. Cutting off limbs as a punishment 


( particularly hands and feet or fingers ) was common in 
the case of thieves, pickpockets and cut-purses ( Manu 
IX. 276-277, Mar., parisista verse 32, YajH.274). ExciBion 
of the tongue was the sentence when a sudra abused a brah- 
mana or a ksatriya by falsely charging him with some 
grave sin (ip. Dh. S. IL 10. 27. 14, Manu VUL 270, 
Narada, parusya 22 ), when a siudra loudly repeated the Veda 
along with twice-born persons ( Gaut XU. 4 ), when a poraon 
abused the king ( Mar., parusya 30 ), when a person repeate ly 
proclaimed what was disliked by the king or divulged the secret 
polioy of the king ( Yaj. H 302 ). Excision of the male organ 
was prescribed for a Sudra who sexually approached a woman or 
the three higher varnas (Gaut XUS), for any one guilty oi 
the rape of another’s wife ( Vrddha-Harfta YU. 201 and also 
confiscation of all property ), for any one guilty of ™ ce J. 
intercourse with mother, mother’s sister, pat ernal aunt, 

642 The general rale was that women were Dot to be killed “ *" \ 

account. Vide H of Dh. vol n. P ^. W ; Mmggest another 
exceptions. Even as to them Vas XXI. 1 a ^ ten a woman con- 
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the wife of an uncle, friend or pupil, daughter, daughter-in-law, 

teacher’s wife, a woman come for refuge, the queen, an ascetic 

woman, a wet-nurse and any chaste woman or a woman of a 
higher varna (Nar., strlpumsayoga 73-75) The nose, the ears and 
the hands were cut off in the case of an offender guilty selling 

false gold ot forbidden flesh such as that of a dog ( Yaj. H 297 ). 
For branding, Tide Gaut. XU 44, Baud. Dh. S. 1. 10. 19, NSr. 
(sahasa 10), Manu XI 237 (=Matsya 227. 16), Visnu Dh. S. V.3-7. 
The Dandaviveka (p. 47 ) states that branding was to be reported 
to if the proper penance was not performed and if the offence 
was intentional. Yaj II 202 provides branding for a gambler 
using false dice and (11.294) for persons of the three higher 
mrvas having intercourse with a very low caste woman and 
DaksaVH 33 prescribes it for an ascetic giving up his duties. 
The Baiatarangini mentions ( VI 108-112 ) that king YasaskaTa 
(939-948 a. D ) of Kashmir branded on a brahmana’s forehead the 
mark of dog’s foot. Kesavapandita in his Dandanfti-prakarana 
( p. 6) quotes the author of the Vaijayanti (Nanda-pandita) to the 
effect that the making of marks was to be effected with the juice 
of the marking nut in the case of brahmanas and with a red-hot 
iron salaka in the case of others In England about a hundred 
years ago branding for desertion from the army was practised. 


Manu VUL 370 prescribes the shaving of the head as a punish- 
ment for a woman who pollutes a maiden, Bar. (sahasa 10) pres* 
cribes it for abrahmana wbo is not sentenced to death on account 
of his caste, Sankha-Likhita (q. by Apararka p 807) for one who 
abuses officers, brahmanas and elders. Megasthenes ( Fragment 
XXVTL p. 72 ) notes ‘ If one is guilty of a very heinous offence 
the king orders his hair to be cropped, this being a punishment 


to the last degree infamous ’. Imprisonment for life is prescrib* 
ed by Visnu V. 71 for striking out both eyes of a man and by 
Sukra IV. 1. 88 ( for repeating an offence more than three times ) 
For imprisonment with labour, vide Sukra IV. 1. 92 and 108-109. 
Flogging was prescribed 643 by Vishnu Dh S. V. 105 for a woman, 

643. The punishment o£ whipping 13 allowed in England for several 
offences; vide 'Laws of England’ (ed. by Lord Hailsham, vol. XX, 
pp. 229-230). In India under the Prisons Act (IX of 1894) by section 46 
■whipping is allowed for certain prison offences and under the Whipping Act 
( TV of 1909 ) whipping is awarded for certain offences such as theft, house- 
breaking, dacovty, rape and for juvenile offenders. In modern times many 
persons interested in criminology and penology condemn most strongly the 

slentenpAs nf a * ° J 


tv-4 let wmn. q. in WV. pp, 531-532, 
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in her monthly course touching intentionally members 
M^autaa. B aIS ° presoribed for offenders who were slaws 
or who were dependents and for women, minors, lunatics old 
men, poor men and those suffering from diseases (Sat ) 'The 
punishment of banishment was prescribed for brahmanas gmjty 
of the grayest offences meriting death sentence ( Gant XU 44 

m s v * 3 and 8 - Baud -“>• & 
J. 10.19, Yaj. H. 270 ). It was often associated with branding. 
Banishment is also prescribed by Yaj I 339 for officers faking 
bribes (and also confiscation of all wealth), for a pommel 
brahmana witness (Yaj R 81 ), for one who embezzles the money 
of a corporation or transgresses the contentions agreed 
upon by a guild or village &c ( Yaj. U 187, Manu VUL 
219, Visnu Dh S. V. 167-168 ), for playing with false dice 
( Yaj, n. 202 and Nar,, dy utasamahvaya 6 ), for a brahmana 
guilty of very heinous offences 6 * 4 (Santi 14 116) Sukra 
( IV. 1- 98-108 ) contains a long list of offenders that deserve 
to be sentenced to banishment. Confiscation of all property 
■was the punishment for several offences such as the commiss- 
ion of the mahapatakas by persons other than brahmanas, 
provided they committed them unintentionally (Mann IX. 241), 
for perjury, for taking bribes by saWiyos (Visnu Dh. S 
V. 179-180) NSr ( prakfrnaka 10-11 ) provides a humane rule 
that even when the king orders the confiscation of all the 
property of an offender he should not deprive the offender 
of the tools of his trade or the tools of his craft, such as arms 
in the case of a soldier, materials of art in the case of artisans, 
ornaments of courtezans, musical instruments oi musicians 
Sahkha-Likhita 6 * 5 quoted by V. R p 656 contain a similar 
provision Enhanced punishment was prescribed for committ- 
ing an offence again. Visnu Dh. S, BI 93 holds that a king 
should never pardon or let off a man who is guilty of a second 

644. WijTU t rfU Ui WW T Wra i W Cif 1 rttWS 14. 116 

645. smso turret vt ww-siVrw uwfwwvuit r&t 1 gawm- 

iriS maggi on^ vwj^nnwf, irsrebm write wra wr. ipvn ^ unfewificromwc 
« g i < 4T «nK r^hnfimr, kyirret, rtmvr 

jwsff 5!i ! cw? I vn^ wrennw t ft 

vw urpef sr5: vwwrerwrsn ff vnA- 

wfS i iHarw- t ydhf _ •_ STgikv^r n 

p. 656, which wplalns ‘ ryBfwfcg writ? ^ S"' 

ffrvwSro iCT WOTt COT? '• Compare seel, on 60 ( a, 1>, e ) cf the !■»*« 

Civil Pro, Code for the properly which is sol liable to aUscbseat sea . . 
in exeentioa of a decree. 
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offence (though a first offender may be let off with a mere 
admonition). Kant. IV. 10 states that when a person is a first 
offender as to theft at a holy place or as a pickpocket or house- 
breaking from the roof, his thumb and index finger may be cut 
off or he may be fined 54 panas, for a second offence all fingers 
may be out or a fine of 100 panas may be levied ; for a third 
offence the punishment is cutting of the right hand or a fine of 
400 panas and for the fourth death in any way the king may 
direct Mauu IX. 277, Yaj H. 274, Visnu Dh. S. V. 136 contain 
a similar rule Vide Ap Dh. S. II. 10. 27. 11-13 for adultery. 
If several people conspire together and kill or injure a single 
man the punishment was to he double of what a single man 
committing the same offence would receive ( Kaut. m. 19, Yaj. 
IL 221, Visnu Dh. S. V. 73 ). As indicative of the superstitions 
of ancient (and even modern) times punishment for witchcraft 
may be mentioned. Kaut. IV. 4 prescribes 646 the employment of 
spies to find out those who profess to use charms for securing 
illicit love and banish them and adds that persons who are engag- 
ed in witchcraft to injure others may he similarly dealt with. In 
the times of the Peshwas wizards 6 * 7 and raisers of ghosts appear 
to have been frequent and were severely dealt with by the peo- 
ple themselves by being put to death, but the State generally 
confiscated the property or cut off the alleged wizard’s finger. Up 
to the beginning of the 18th century even in England wretched 
old women were frequently convicted as witches and hanged 618 


646 at «-=i jwvw a mfi spun 

ST m vufcsmwnuv w 

svrcva i ire i 

647. Vide 1 Selections from Peshwa’s records' vol 43 pp. 25-26 about 
frequent witchcraft in Kolhapur territories ( and a wizard of the mang caste 
being impaled), p. 32 (for a woman who was killed as a witch by the Pauls 
without Government orders) and Rao Bahadur Wad’s extracts from Peshwa’s 
Dianes vol IX p. 7 (for confiscation of Vatan and razing to the ground the 
honse of a ghost-raiser) and vol. VIII p. 14 7 (for cutt.ngoff a finger ) 
a „ U , f ee : g 6 Sta4e Trials p 647 (a trial of witches held in 1665 
s hi i ;° re SK Mattllew Ha * e B - w ho condemned them to death 1 and 
Lll: P T ; 1017(m 1682 > 3nd ^Pbens’ ’History of Cr llw of 

16H10 17W A D vfd f e 0 L”°h S oftna,sfor between 

425 as in inri D - V,de Leas Superstition and force’ (ed. of 1878) p. 

Papal Bulls and ^ eilractlD S confessions expressly allowed by 

Indian Antiquary, vol. 2^"^ ClCDt ' by ^ WtDter “ te ia 
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Manu IX. 290 ( =Matsya 227. 183) prescribes the very mild 
punishment of the fine of 200 panas for all incantations intended 
to destroy life, for magic rites and various kinds of raising 
ghosts and goblins, Medhatithi and Eulluka say that if the 
magic rites are successful the punishment would be that for 
murder. Br. ( S B E. vol. 33 p. 361 verse 16 ) provides banish- 
ment for those who practise incantations with roots. 


Kaut. in II 5 prescribes 649 that a jail should be constructed 
in the capital provided with separate accommodation for men 
and women kept apart and well guarded at the entrances. He 
further provides 650 that among the duties of the nagaraka is to 
let out of the jail on the day of the festival of the birth con- 
stellation of the king and on the full moon day (of every 
month) such persons as are young, very old, suffering from 
diseases and helpless, or those who are charitably disposed may 
pay the finos or others bind themselves by an agreement to pay 
in cash the fines for the offences for which the prisoners are jailed 
(and then the prisoners may be released). The persons jailed 
may be set free on their working every day or once m fiv B 
days or by undergoing corporal punishment ( whipping &o. ), 
paying fines in cash. Prisoners may be released from jail 
( as a favour ) on the conquest of fresh territory or on 
the coronation of the Crown Prince or on the birth of a son 
to the king. In the Delhi Topra Pillar Ediot No. IV ( Corpus 
1 1 vol. I. p. 123 and E. I. vol. H. pp. 253-54) Emperor Aso'a 
promulgates that he gives three days’ respite to prisoners on 
whom judgment has been passed and who have been condemned 
to death and in the 5th Pillar Edict of Delhi Topra (Corpus!! 

vol. I P. ® I- "> 258-»)h.»y»ft** 

he let off prisoners 25 times m 26 years ( which is in conform ty 
tiftSotiTya', dictum cited above) In the *ri 
Edicts at Dbauli Atoka addressee his officers of JSVteveae 
capital ( Nagaravyavahankah) tnat they should so , 

smgle person should not unnecessarily suffer 
Sn In spite of this if we are to believe Yuan 
Xs early career was most cruel and had constructed a jail 
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that was called Hell-prison of Atoka ( 'tide Watters, vol. 13. 
pp, 88-90 ). Maim IX 288 requires that all jails should bs so 
built as to abut on the royal road where the offenders suffering 
pain and in bad condition would be seen by all ( in order to 
deter others from committing offences ). The Silappadikaram, 
one of the earliest works in Tamil, mentions the release of 
prisoners on the king’s birthday and at the founding of a 
temple ( pp. 38-39 of Mr Dikshitar's translation ). Kalidasa 
in the Malavikagnimitra 6sl (Act IV) makes the Vidusaka 
report to the king, ‘the astrologers think that, as the constellation 
on which Your Majesty was born is in evil aspect now, let all 
prisoners be released ’. Kalidasa ( in Raghu 17.19) alludes to 
the release of prisoners and the commutation of death sentences 
at the time of the coronation of king Atithi. The Brhat-Samhita 
(47-81) states that when the king takes the Pusyasriana 
( ceremonial bath on the day on which the moon is in conjunc- 
tion with the Pusya constellation in the month of Pausa or 
every month ) he may order release except as to those prisoners 
who were convicted for offences connected with his own person 
or with the harem. 652 In the Mrechakatika ( Act X) also various 
occasions for the release of prisoners are mentioned by the 
executioner. The Harsacarita 652 (II 2nd para) refers to the 
usage of releasing prisoners at the time of a coronation and 
on the birth of Harsa (IV. ). The prisoners ate described 
in the latter passage as having long beards and as darkened 
by the accumulation of dirt on their bodies. 


Manu IX. 243 enjoins upon the king not to appropriate to 
himself the property of a man guilty of the mahapatakas ( by 
way of fine or confiscation) and warns that if he takes it out 

f. 13 talnted V the guilt of the offender. Manu ( IX. 

244 45 ) recommends that such fine may be cast into water as 
an offering to Varuna ( the Lord of waters ) who wields sceptre 
even over kings or may he bestowed on learne d and virtuous 

* *** firmer- 

&5SSW5ES.V ZZX™ *"*"—*• 

—S’- •' M — 

■sssr 



408 


History of Dharmataslra 


tVol. 


brahmanas, that are lords of the whole world Manu (IX. 
246-247 ) further states that in the country where the kmg 
avoids taking the property of very wicked sinners men become 
long-lived, crops spring up, there is no infant mortality &c. 


Generally no one was allowed to take the law into his own 
hands except as to recovery of debts ( which will be discussed 
below). ButNar, (parusya 654 11-14) contains the following 
remarkable passage : * If a ivopaJca, a nedci, a cantata, one devoid 
of a limb, one gaining livelihood by killing animals, an 
elephant driver, vrahja ( i. e. deprived of caste for non- 
performance of npanayana ), a slave, one who disregards hiB 
elders or spiritual teacher — if these should transgress the limits 
they must observe towards their superiors, they should be punish- 
ed then and there by the person offended and the person so doing 
is not regarded as committing an offence (equal to theft) Should 
any such low person insult another ( who is his superior) that 
man himself shall punish him and the king haB nothing to do 
with the punishment. These people are like the refuse ( dregs) 
of humanity and their property also is impure. The king is 
entitled to inflict bodily punishment ( whipping ), but he should 
not inflict fines on them The Mit. on Yaj. H 270 quotes a text 
of Vrddha-Manu of similar import and explains that the words 
‘ the king should avoid taking fines ’ refer to cases of grave 
offences 6SS . 


Something must be said about the law of Limitation. In 
the smrtis and digests rules of Limitation play very little part 
for several reasons. As on spiritual grounds, which will be set 
out under the title of rnadana, not only the debtor, but also ms 
sons, grandsons and great-grandsons were liable to pay . a debt 
{ Mit. on Yaj. U. 50 ), there was no scope at all for prescribing any 
period of limitation so far as recovery of debts was concerned 
Unpaid purchase money was treated as a debt. In other mat 
also the smrtis and dharmatSstras, under the mfluence o 
religious and other-worldly consider ations always lean ag 

wv'upft** wft I* * ^ 

erumh mWi w*er srj m ' * g* >' 
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hk 7 us k . tigbts But raw y er limitation For example, 

S3g£^i£33 

creditor was a minor or very old or wa m . > 

ine from disease or there was confusion due to invasion or ( the 
creditor or debtor ) had left the country. Some W^nt rules 
on the law of Limitation are set out here w • 

1. Manu VIII 148, Yaj 33. 34, Gaut. XII. 35, Vas 16. 17, 
Nar. IV. 79 and others state that enjoyment of 
immovable property in the presence of the real owner 
without protest from him causes loss of ownership 
and ten years’ enjoyment of movables under similar 
circumstances leads to the same result. There are 
various views on the subject which have already been 
indicated above ( on pp. 322-325 ). 


2. An exception to the above rule is stated to be that no 
limitation applies to pledges boundaries, deposits, and 
to the property of minors, idiots, the State, women 
and brahmanas learned in the Vedas. Vide Gaut XU. 
35-36, Vas. 16. 18, Manu VHL 149, Yaj. 1L 25, Nar. 
IV 81, Br. ( S. B. E, vol. 33 p. 312 verse 21 ). 


3 As the rules about deposit aTe extended by Nar. 

( upanidhi verse 14) to articles borrowed or given to 
artisans for being worked, and to anuuhita, mjasa and 
pmhmjSsa, in the case of these also there would be 
ordinarily no bar of limitation. Vida Manu VHL 
145-146, Yaj n. 58, Visnu Dh. S. VI. 7-8. Here also 
there are dicta to the contrary. Marici (q. in Sm C II. 
p 69 quoted above on p. 326 ) says that cows, beasts of 
burden, ornaments and the like borrowed in a friend- 
ly way would have to bfe returned { at the latest ) in 
four or five yeaTs, otherwise they aTe lost. Acc. to 
Vyasa 657 this rule would not apply to what is lent to 


656 u <n BH « r =i 

hrrrs i aftfhrv quoted io «r, «i p. 341; compare the -very similar morels ol 
<§rm?v (in 16) ‘ rjifa- jpp u rfrgfr Sa Crvanv ar?nw srr?.?^- 

nfif&auramviwa^nswiuanTaaitrv. i fevriks vitri^irsg^r&ii vug sr.ggvfra < i 
Is afiitgrv a misreading for ^neprr in the nrsjJHmgwr ?. 

657. vramreftr afifMi Trerygf i eV qWiRr w trepifa iTtves 
umr in JI p 69 
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friends, relatives, brahmanas and the servants of the 
king on their request 

4 It appears that a period of twenty years was prescrib- 
ed for avoiding a document on the ground of patent 
defects by one who had seen it and was affected by 
it Vide Kat 298-300 Similarly when a thing is 
enjoyed for twenty years on the basis of a writing in 
the presence of an opponent able ( to challege thB 
enjoyment and the writing ) then the writing becomes 
unassailable ( even if the witnesses are all dead or 
there is no other document for comparison ). Vide 
Kat ( 299 ) 658 . 

5. A deed settling a boundary dispute becomes unas- 
sailable after twenty years * Vide Kat ( 301 ). 659 

6 No suit can lie on a document > executed beyond thirty 
years, which has never been Been by any body nor 
read out ( by the creditor to any body ) even though 
the attesting witnesses may be living Vide Br. 
( S. B. E vol. 33 p. 308 verse 29 )“». 


In the preceding pages we have passed in review the law 
of judicial procedure, evidence and limitation A careful 
perusal will convince any unbiassed reader that the Dharma- 
sastras evolved during the course of centuries an indigenous 
system of judicial procedure of a high order Narada, Brhas- 
pati and Katyayana represent the high water mark of ancient 
Indian adjective law These writers flourished before 600 A. ® 
and the first two of them are probably older by several can u- 
ries than that date They present an orderly system provi B 
for the appointment and duties of judges, proper pleadings W 
law of evidence and limitation, decrees and their exeeiU . 
crimes and punishments. Tins system compares 
ably with any system of judicial procedure prevalent anywhere 

in the West up to the 18th century A. D. 


q. by firm on VT. II 84. Wtrf P ^ P ■ qvWWT 

ffaft. « 301 q by Tferr on vr II 24. _ 
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CHAPTER XVI 


CONTRACTS 


There are only three titles of law, viz. recovery of debts, 
tho relation of husband and wife ( strlpumsaujoga ) and partition 
of wealth ( ddyabhaga ) that aTe of iihportance to modern Hindus, 
since to a very large extent they axe even now governed in 
these matters by the ancient Hindu Law as interpreted by the 
commentators. These three topics therefore have to be described 
in detail while other titles will not and cannot be allowed to 
occupy much space. In almost all smrtis and digests of Hindu 
Law rnadana (recovery of debts) is treated of first Therefore 
here also that subject will he taken up first. A good deal of 
the matter falling under the title of the relation of husband 
and wife has already been dealt with in the 2nd volume of the 
History of Dharmasastaa pp. 427-636. The topic of dayabhaga 
will be dealt with last of all, the other topics being' taken up 
in the same order as in Manu. Many of the vyaixdmrapadas 
are concerned with the law of contracts in various aspects, viz. 
the contraot of debt, of pledge or mortgage, of bailments, of 
sale, of partnership, of hire and service. 


Our writers do not set out with an analysis of the con- 
ception of contract in general. They had before them the 
ancient 18 titles of law, many of which related to various kinds 
of contracts and therefore they take up one title after another, 
in the order contained in Manu or in Narada ( as the Sm C n 
p.206 expressly says). But it is not to be supposed that they 
did not evolve certain general principles about contracts They 
do say a good deal about the competence of perso® to enter 
into contracts, about fraud vitiating all contracts, about 
damages for breach of contract &c. Similarly the dharma- 
Sastras do not lay down a general Code of rules applicable to 
all transfers of immovable property, nor do they treat of 
temrfers by way of sale, mortgage or gift in separate sections 
What they have to say on these transfers is tacked on to some 
vyamharapada e. g. they speak about sales and exchanges of 
asvami-vikraya and staaviv&da, about gifts under 
dattsprad&mka and about mortgages under rnadana. As this 
work has to represent what the ancient law was like the same 
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arrangement has been followed here. Similarly the law of 
crimes is not to be found in one place. It is scattered under 
different titles of law such as vakpHrusya, dandaparusya, saliasa, 
strlsangrahana and steya; nor is there a complete analysis of 
intention or motive or of the right of private defence, although 
all these subjects are briefly dealt with in the smrtis m different 
places 

A great deal has been said by ancient writers about what, 
persons are competent to enter into transactions (vyavahara) 
The Arthasastra ( in III. 1 ) 661 has a lengthy disquisition on it* 
Briefly, it holds that dependent persons, minors, extremely old 
people, those charged with grave sins, sanntjastns, persons who 
are devoid of a limb and those who are addicted to vices (like 
drinking and whoring ) are incompetent and agreements made 
with such people are invalid. Among dependent people Kautilya 
mentions a 6on when the father is alive (and manages the affairs), 
a father when he has a son (who manages the family affairs ), a 
brother who has left the family, a younger brother whose share 
has not been separated, a woman whose husband or son is alive, 
a slave or a hired servant. He states that these may enter into 
binding agreements if those on whom they are dependent 

authorize them to do so. He further says that contracts made 

by persons that are at the time of making them intoxicated 
or are under the influence of wrath or are distressed or 
are of unsound mind or under duress ( imprisoned or confine 
are invalid. Yaj (H. 31-32) concisely puts down the same 
propositions by saying that all transactions brought about oy 
force or fraud should be declared (by the king) to ® ' 
enforceable, so also those entered into by women or the o 
persons specified above or entered into at night, « ^ 

interior of the house or outside the town or vlllag ® ( * or 
&c.) or with one’s enemy or by persons unc ° nne ^ " em 
unauthorized by the persons who are to J s b °^ d tr! f nsa ct.on S 
Minn l VIU 165 and 168 ) also declares that all wa 
Sich assale, mortgage, gift)brought ; about^ceor^ 


-nnrm * m - - 

652. It should be noted that the r r 0 d»n Contract Act 

remarkable agreement wxth aecUons 11 to 

( IX of 1872 ) 
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null and void. Nar. IV. 26-43 treat this subject*® exhaus- 
tively. Some of Kara da’s dicta are interesting. He says, m 
this world three are independent viz. the king, the Vedio teacher 
and the head of the house in his own house (32). Wives, sons 
and slaves are not independent; the head of the house has 

. . ■ . > t. 8 t I All 


Kat. (497) also prescribes that one should not give a loan to 
women, minors or slaves. When the texts say that women are 
incompetent to make contracts, what is meant is that they 
cannot make contracts binding on their husbands or family or 
against tne family property. Women are not inherently in- 
competent to deal with their own separate property except that 
the husband has some control ( these matters will be discussed 
at length later on under strldhana ). Another proposition laid 
down by Ysj II 23, Nar. IV. 97, Kat. (517) and others® 1 is that 
in all transactions relating to a debt or any other title of law 
the last act is the deciding factor ; but in the cases of gift, 
pledge or purchase each prior transaction ( of gift &c. ) is of 
superior efficacy to the succeeding one. 6 * 5 ' 


After the establishment of British rule in India during about 
150 years numerous publications dealing with Hindu customs 
and usages and the Hindu law of debts, contracts, adoption, 
family rights, partition and inheritance have been published. It 
is impossible to give an exhaustive list of these nor is it neces- 
sary to do so. Most of them have now only an academic or 
historic interest. But a few of them must be mentioned for 
their worth, for purposes of study and for a knowledge of the 
modem Hindu Law as administered by the British Indian courts 
They are : Bannerjee’s * Hindu Law of Marriage and stridhan ’ 


663 The Vyavaharamatrhs p 288 quotes five verses as {torn Kaundinya 
which ate almost the same as Narada IV. 29, 30, 39, 34. no respectively 
The learned editor does aot aotice this 

664 uaq VBUigWU ftsVT I qftUgtiblfAg £41 £4? UWbHff » 

WR3 1V 97 . duma jvrssir t ervi: mgr smsst nfv- 

gegiTt^ a tSRTft 517 q by 4£iaw II. p. 144, ft j p, 35, gr. ft p 237 

665. For example, i£ A establishes that he leot a sum to B but if the 
latter establishes that he repaid the amount, this later fact of repayment is 
decisive of the dispute if A files a suit for recovery of the money. If A 
mortgages a field to B for a loan and then mortgages tbe same field to C, 
the mortgage of B, being prior is superior to that made in favour of C The 
same principle is laid down m section 48 of the Transfer of Property Act 
(IV of 1832 ), 
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( 5th ed. of 1923 ); Oolebrooke's Digest of Hindu Law, which 
is a translation of Jagannatha’s Vivadabbangarnava ( 3rd ed. of 
1864, Madras ) ; the several volumes of the Bombay Gazetteer 
and the Gazetteer,* of the other provinces and the Imperial 
Gazetteer of India ; A, Ghosh’s ' Law of endowments ’ ( 2nd ed„ 
1938 ) ; Dr. Jolly’s Tagore Law Lectures on Partition, Inheri- 
tance and Adoption and Uecht und StUe translated by Prof- 
Batakriskna Ghosh ( 1928 ) ); Mayne's Hindu Law ( 10th ed. of 
19381, Mulla’s Hindu Law(9th ed. of 1940), K L Sarkar’s ‘Mimansa 
rules of interpretation’; G. C, Sarkar's Hindu Law and Hindu Law 
of Adoption (2nded. 1916); Rajkumar Sarvadhikan’s ‘ Principles 
of the Hindu Law of Inheritance ' { 2nd ed, 1922 ), Dr. P. H- 
Sen’s ‘General Principles of Hindu Jurisprudence’ (1918); 
Steele’s Law and custom of Hindu castes’ in the Deccan 
(London, 1868), Stoke’s Hindu Law Texts (a work constantly 
quoted by the Courts and the Privy Council) containing English 
translations of the MitiiksarS, the Dayabhaga, the Vyavahara- 
mayiikha, the Dattakamlniamsa, the Dattakacandrika, the 
Dayakramasangraha; West and Buhler’s Digest of Hindu Law. 


The idea of the liability to pay off one’s debts was developed 
in India in the most ancient times. In Rg VIII. 47. 17 
the poet exclaims * Let us drive away the evil effects of bad 
dreams as we pay off debts ’. In Rg X 34. 10 ( the gambler s 
lament) it is stated that the gambler, because he owes a 
( ga mblin g ) debt, is afraid and approaches the houses of others 
at night, desiring wealth ’ 667 This indicates that a debtor was 
afraid of being detained by his creditor in those days R8- 
VIII. 66. 10 indicates that money-lenders made a stipulation 
receive double of what they lent, ‘ Indra strikes by h^power 
all pants who make representations of taking double . 

Alt a 33 1 <-*»— ; 

VI 117. 3 and Tai Br HI 7. 9. 8 contain the same J^e a bc 
a man being f ree from the obligations of this world, h ^ 

666 

wpntesi tr 3snr: gsg vt b w- vn * ^ 1 x 34 io. 

667. gr-trei V jn 66 10 

668 Wfif «»«"» 

The word VPlt> 1* very like aJrSkrU word ^ 
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world (of pitrs) and the third world (the world of gods). 6,0 
The Tai. S. ( IH 3. 8. 1-2 ) uses the very word ' fcuslda which 
occurs 671 in the Dharmasutras and Bmrtis ( for money-lending ) 
when it says, ‘ O Agni ! whatever debt has not been paid hack 
by me, the tribute that I owe to Yama, here do I make return 
of it ; may X he freed from that debt ! The Sat. Br. X]H. 4 3. 11 
associates kusidm with black magic in thePariplava. TheNirukta 
( VL 32 ) while commenting on Rg. HL 53. 14 explains the word 
Pramaganda* occurring therein as * one who is horn of a family 
that is extremely usurious’. 673 Panini employs the technical 
word * uttamarna ’ ( creditor ) in his sutra ‘ dharer-uttamarnah ’ 
(L 4. 35), he speaks of ‘adhamamya’ (the position of a 
debtor) in n. 3. 70 and the word ‘pratibhu’ occurs in 
Panini II. 3. 39, the word * vrddhi ’ ( interest ) in V. 1. 47. 
Panini (IV. 431) derives the words * kusidika’ and ‘ kustdikin ’ It 
is noteworthy that Panini does not derive or mention the word 
uardhusilxt, which is employed by even Ap. Dh. S and Baud- 
Dh. S and which is derived by Katyayana ( the grammarian ) 
in Vartika 3 on Panini IV. 4. 30, in which Panini refers to such 
words as ‘dvaigunika* or 'traiguuika’ which were applied to people 
that carried on the condemned methods of money-lending viz. 
extorting twofold or threefold of the money lent (the sutra 
is prayacchati garhyam’ ). Brahmanaspati is spoken of as ‘one 
who recovers a debt (rnam-admhh) in Rg n. 24. 13 and the Adity as 
as those 'who, themselves being the observers of ria ( tbe 
univeisai Law of Bight), collect 673 debts’ (Rg. II. 27 4) In Rg. 
Vni 32. 16 it is said that those priests who extract ( and offei ) 
Soma juice do not indeed owe a debt ( to the gods ) Divodasa 
is said in Rg VI 61. 1 to have been the gift ot Sarasvati to 
Vadhyrasva as a son to pay off debts ( inacyiitam ) 674 These 
passages certainly establish that in the remote ages of the 


- 67 °- eft m 
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Bgveda it was a firm belief that men were under obligations 
f 0ds . a ” d P 1 ^* whloh °°uld be fulfilled only by worebio 

•IZ'l ZiZtY »•**«» «*£1S 

c,crm of the doctrine of the three TeligiouB and spiritual debts 
that a man owed to gods Manes (pUrs) and sages, which he paid 

f b l V? n 5 C in - by , t ?\ blrth ° f a EOn at3d by vedio Btud y ( Tide 
T.u S Vi 3 10. a, Sat. Br. 1 7. 2. 11 and Ait. Br. 33. 1 quoted m 

H, of Da vol II. pp.270, 560 notes 621 and 1302 and above n 669). 
Gradually further universal obligations came to be added to 
this theory of spiritual debts The Adiparva ( 120. 17-20 ) holds 
that men owe ftur debts, viz the three vedic ones and the fourth 
to humanity in general ( which is paid back by goodness to all) 
and Anus5sana 37. 17 raises them to five ( adding brahmanas 
and guests to the well-known three ) 675 . It appears to me that 
this theory of spiritual debts being already in the air, the same 
sanctity came gradually to be transferred to one’s promises to 
ropay monetary debts and caTry out other secular engagements 
The word rant had been applied both to spiritual and secular 
debts. It is on account of this that the son was not only desir- 
ed for repaying the spiritual debt owed to one’s ancestors, but 
he was also expected to free his father ( if the father could not 
himself repay the monetary debt ) from the liability he incurred 
to his creditor Nar. IV. 5-9 puts this clearly and most 
emphatically : “ fathers desire to have sons for their own benefit 
thinking in their heart ‘ he will release me from liability to 
creditors and debtors ’ (or probably ‘from high or low debts’ 
i. e spiritual and earthly debts ). Three deceased ( ancestors 1 
must be honoured ( by a man ) and he must subsist on three 
(descendants) that come after him. These (the first three) 
series of ancestors rely ( for repayment ) of their twofold debts 
( spiritual and secular ) on the fourth in descent If a man 
fails to pay on demand a debt or promised gift that sum (by 
the addition of interest ) goes on growing till it amounts to a 
hundred crores and when a hundred crores are reached he is 
born again and again in the house of his creditor as a slave 
in order to repay the debt ( by his labour ). If an ascetic or a 
brahmana perpetually keeping the sacred fire ( agmhotnn ) dies 


675 5soS«argf»T: dgiKT tttwvt gi? • OT8 ‘ 11 

.. ufrcg aJwrfu rawnror s^rc » 5% wrib STST ' 

gpr 1 3HT%v% 120 17-20 . irSv, w * pra 
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without discharging his debts, the whole merit due to his 
austerities and the perpetual tending of fire belongs to his 
creditors”. 476 Kat, (551, 591) expresses the same idea but 
adds that a debtor who has not repaid money borrowed may be 
born as a slave, a servant, a woman or a beast in the house of 
his creditor. It was this belief that led to the doctrine of the 
pious obligation of the son to pay off his father’s debts even if 
be received no property from the father. 4,7 

Narad a IV. 98 defines ‘ kusida ' m a rather obscure verse 
as ‘ the receiving oi money paid’in consequence of the original 
( amount advanced ) and the profit ( agreed to be paid } thereon 
and those are called kusidm who maintain themselves by this 
occupation ’. Brhaspati ( S. B. E 33 p. 320 verse 2 ) derives 67 ® 
kusida as ‘that is called kusida, which is taken fourfold 
or ( even ) eightfold without any qualm (by a person) from 
a wretched man who is sinking ( or distressed ) ’. Nar IV. 110 
defines vardliusa as the interest (in kind) on grain, 676 » but 
Ap. Dh S I. 6. 18. 22 and Band. Dh. S. employ the word 
‘ vfirdbusika * and Ap. Dh. S. 1 9. 27. 10 has a verse in which the 
word vrddki occurs. Vas ( IL 41-42 = Baud. Dh. S L 5. 93-94) quotes 


ipfo n iweft w swam VR? . av&rnKshr 

iv 6 and 9 : 

f ^ ^ 

551, 591, quoted by Sm C pp 168 and 161 trcr 

m III.PP 261 and 263. e, , p 277. Dr Jolly's translate of N5r iv 6 
<S B E 33,p 43) 'three must be reverenced before the rest' does not 
seem to he correct What Nar. meaus rs that a man has to offer worship rn 
smddha to three ancestors rvhtle he hrmself depends upon (u^astray^) 
his Uiree descendants for the pm da (they offer, Upapvya does not mean 

° ™T bU ‘ ‘ t0be Subs,sled ° n '• The Sm C II p 161 notes 
that the verse tapasvi &c ' (Nar IV 9) occurs ln a Purina 
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two verses : ‘ a vardhusika (.usurer ) is one who taking cheap 
grain lends it on condition of receiving a quantity of grain of 
high price and is condemned among the brahmavadms ( students 
of the veda ) Brahmana murder and usury were weighed in a 
balance ; the murderer of a brahmana rose to the top while the 
usurer trembled Here usury of the type of the one described 
in Vas. II 41 ( and not all lending of money at interest) is 
condemned as a great sin Gaut. XU 26, Vas II 50, Kaut 1U 11, 
Manu VTTT 140-141 and others declare it righteous ( dharmya ) 
moneylending when an 80th part is stipulated as the interest 
per month. 659 


Megasthenes (fragment XXVII B p. 72) states 1 ‘ The Indians 
neither put out money at usury nor know how to borrow , ’ but 
he is under some misapprehension, for he again says ( p 73 ) 
* one who is unable to lecover a loan or deposit has no remedy 
at law. All the creditor can do is to blame himself for 
trusting a rogue 


Nar. IV. 1 states that the principal topics under the title 
of rnaduiia are seven - what debts must be paid and what not ; 
by whom, where and m what manner ( they are to be paid ) ; 
and the rules about advancing the loan and receiving it back 
The- first five of these relate to the debtor and the last two to 
the creditor Brhaspati ( S. B E, 33 p. 320 v 4 ) says that 

interest (orddlu) is described to be .of four kinds by some, ot 

five kinds by others and of six kinds by still others Bar. (l 
102-104 ) names four kinds and defines them, -viz 
(interest that is stipulated by the debtor himself). 

( interest accruing and payable every month ),AayiAa : (iu f er 
of a pana oi quarter, panu to be paid every day ™ ay 
principal being liable to be reduced, whatever J 

have been recovered), mbavrddhi (interest on r0sfc Ca “ [d 
compound interest). Manu VIII 153 mentions these fmna^ 
commentators thereon give varying interpret! s 
( S B E. 33 p 321 verse 6 ) and Vyasa ( q by Bo 0 H P ™ > 
de6». interest reserved from « 

received hole a cow' pledged or tbe wor p 7 -S) 

by e bull pledged Br (S B. E vol 33 p ttl «« 
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adds two more varieties vis. hkhavrddld™ ( hair-like interest 
i e. interest payable every day and so growing every day, jurt 
' as the top-knot on one’s head grows every day ) and bhogalabha 
( profit by enjoyment i e. making use of a house or taking the 
produce of a field in lieu of interest in the case of a mortgage ). 
Gaut. ( XU 31-32 ) mentions the six, but instead of bhogalabha 
he uses the word ‘ adfabhoga \ which is defined by Eat. ( 501 ) as 
a transaction in which the complete enjoyment' of the thing 
pledged or mortgaged is to be the interest Eat. (498-500) 
defines karits, sikhavrddhi and bhogalabha 


Br. (S B E 33 p. 319 verse 1) states 681 that the creditor 
should always advance a loan after taking an adequate pledge 
or a deposit (with a mutual friend) or a reliable surety and 
after c ommitting the transaction to writing or making the loan 
in the presence of witnesses. The interest may be either stipu- 
lated (hrta) at the time of the loan or not stipulated (akrta), 
as indicated in Visnu YI 4. Yaj. II 38 and Visnu Dh. S. YL 3 
state the general rule that debtors of all castes may pay to 
creditors of all castes the interest settled by mutual agreement 
and the rate of interest stipulated may be with reference to an 


680 siren: vstaiTO-. ggfti&n i rrnnrorai a<w- 

3TOT fnvhra n wg. q b> IX P 154, TOT f3r p 224 (reads <T^pftnA: ); 

SRrtvsu rtmuifan: men ran 5 wriest 1 gtrfwri gricrm * 

vnm ^ vr a m i ^WTrffws ( to vijsi?: 

mfnro- 11 q by swrrlr p 642, 11 p. 154, w nr III. 

pp. 220-221 ; cga fop 225 ascribes these to RfWV vug retroir- 
gmruair < a 1 « 1 i Q w 4 : n sgrrot »a on aft- XII. 32 

and tt ?% p 233 . amwinwsiqt vt 1 qvrnt v=t vergr- 

nnfN: wgvnh 11 qnrur. q by II. p 154, x p. 12 R {% p 4. 

681 qrfTrVtta aro vt siguywi i iWq res mraugi gpn gu r gro 

t?qi II v? q by XI 135, TO jg III p 220 , • qRjtfc U^tvJgpjjSsfro- 

tnmrrbTO«: I > 11 p 135 The words adht and iandha are treated 

as synonyms by the Amarakosa and by Br (S. B. E vol 33 p 323 verse 17 ) 
himself The difference made by some between the two is this: adhi is a 
pledge or mortgage of a chattel or immovable property to the creditor 
himself (with possession or without) , while iandha consists in placing in the 
hands of a mutual fnend a thing belonging to the debtor in order to inspire 
confidence (in the creditor). 1 fhr%tr Vwreragsvrowrg TOrg: 1 trngvr fi ro igfeKift 
Wrtrt I%=virf9i: rgtt: n gra 1 ' wttg q by to s p 224 The to. tr. (p i6g) 
defines handha as an undertaking by the debtor that be would not alienate by 
sale, gift or mortgage the house, land or other property of his until the debt 
due to the creditor is paid off This is clearly an hypothecation without 

TOTS trocar rog. 1 iroronuaid^UWa! fSwvt roa grow. 1 irgntro (tov. ms). 
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article pledged or with reference to a surety given or with 
reference to a debt totally unsecured. Though this was the 
general rule, Manu V11L 153 and Br condemn taking even 
agreed interest if it exeoeds the rates (to be specified below) 682 
allowed by the smrtis or taking the agreed heavy interest for 
more than u year or taking compound interest or more than 
doublo the principal or the capitalization of interest The 
bmrtis lay down various rates of interest from different 
points of view Gaut XU 26, Yaj. n. 37, Baud. Dh S 1. 5. 
90-91, Manu VJU, 140 ( = Nar IV. 99), Br (S B E vol 33 
p 320 v.3 ), Vrddha-HaTlta VII 235 and others btate the rule first 
laid down by Vasistha that it is just and proper to take every 
month jd 0 th part of the principal lent, &o that the pnnoipal is 
doubled in six years and eight monthB, 683 andViddha-HarltaaddB 


6S2 winr vnpjrlp'sr jsh i jjs w 

jrjj «ns5r»t 1 *pr c quoted by ii? ft p 6 which sa>s ig5<>Triv'tiai^;«e”i 
Qa i; «i toot wq- ijOTuSrtsnr jpTct^ir sqncw ^;?pr vswtoi- 

qrr. Vide p 445 of r This verso occurs m ft r p 14 which says that 
such actions are condemned, hut if a Shylock insists on his agreement he 
can and does recover compound interest and so on. ‘ agigev ftli&Pt, 3TO«K 
ingiiei *r 5 »ri»7riw;H mr w <pr saiwr tNfafrfctamg > This shows 
that the ancient sages were quite alive to the hardships of debtors and the 
evils of usurious interest. They condemned usury as a greater sin than 
even the murder of a learned brabmana Vide Baud Dh. S I 5.93 and 
Vas II 40-42 quoted above on pp 417-4IS 


6 S3, grrriqiiftuwn fevriS: qsrarfqqiT wnr? nir Mi 26 
fusnut q* um> qiver 1 vfttr H 50 , &v. var 



»• P 447. which explains gyrwm? ^issrqwr 
Should \ve not lead ttf » the quotation tom Hanta? Gaut 

and Vas provide that (hennas were the interest “^"“hepnn- 
and if we are to suppose that they accepted the ruIe hat l P^ 

cipal sum was the piopei rate of interest (as asenbed toVa^st y 
VIII 140. Mar IV 09 and others), then the pana, acc t 

bc equal to 20 masas (. e 100 rakUkts) . while acc to Baud^the 

would be equal to 16 masas When Har.ta sa ^ th ^ 8 p “ £ vhich we .ghed 
interest on 25 Purina. (which ' “ n ter2t » 25 pn«« a. 

32 raktikas) and that in 4 years and 2 tn ° 0thS * “ , lt follows that a 

S panas per month came to he as much as th p - ^<5x50X50 
rakt.ka of silver was 40 times as valuable as a rp ' mlhw L Sukra states 
= 32000 divided by 800) But th<s does not h ^ 

(note 162 above) Probably the relative vac 8 • tUe se me tals 

varied from age to age, according to the supply of some 
from foreign countries 
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that double the interest stated above may be taken when there 

fenoSU Pledged to secure the debt. Yaj and Vyasa provide 
that this rate is the proper one when some thing is pledged or 
mortgaged by way of security. Y§p XL. 37, Manu V1TL 1 
( =N5r IV 100 ), Visnu Dh S VI. 2 provide an option that two. 

three, four or five per cent per month may be charged as inte- 
rest in the order of the turnoj,™ (i.e 2 per cent per month for 
abrahmana debtor and so on) Yaj. II 37 allows thesejates 
only if there is nothing pledged by way of security vyasa 
(in Par M.HLp 221) provided that the monthly rate oi inte- 
rest was sfeth of the principal lent when a pledge or mortgage 
was given as against the loan, scth when only a surety was 
offered and two per cent per month when money was lent on 
personal secuiity. The Anusasanaparva 117.20 condemns to 
Hell those who take exorbitant interest. Kaut. prescribed 
{ as stated in n. 688 ) fines for taking heavier interest than that 
allowed by him Kat ( 408 ) provides that if a debtor himself 
stipulates a higher rate of interest than is allowed by the sastra 
in times of difficulty ( in order to induce the creditor to part 
with his money ) that stipulated Interest ' must he paid bat a 
rate of interest imposed by the creditor otherwise (by force &c. ) 
should not be enforced by the Court 6W It is probable that 
these rates are specified because of the economic conditions of 
those times which proved too much even for the ancient sages 
or different mercantile usages about interest prevailed in 
different countries at different times, as expressly stated by 
Nar. IV 105-106 that 687 these high rates ( including eight per 
cent per month ) had to be paid accoiding to the law merchant 
m different countries Manu VilL 141 ( =Nar. IV. 100 ) holds 
that to take two per cent per month ( on unsecured debts ) is not 
improper In medieval times also the rate of interest was 
rather high e g interest at 35 per cent is said to have been 


6S4, on tit XI 30 quotes a sun a of Br for raising the rate ot 

interest according to tlie \ama of the debtor ( ) 

6S5 wm wrata. Wi wu. i fertmb issrsa ttrewm st*t- 
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charged on a deposit of six qndyams kept with the mhajarm 
of Sivapura ( vide Yewur Ins. in E. I XH. p. 273 ) YSj. H. 38 
provides that those debtors who carry on trade by traversing 
dense forests and those who are sea-faring traders should 
respectively pay 10 per cent and 20 per cent per month and 
the Mit adds that these exorbitant rates are allowed because 
of the great danger of the loss of even the principal as the 
debtors may perish by ship-wreck or from the attacks of robbers 
and wild beasts. Manu VIII. 157 leaves the rate of interest in 
the case of seafaring merchants to those who are clever in 
these matters and who know the proper time and place Kaut 
( HI. 11 ) states 688 that the prescribed ( dharmya) Tate of interest 
is 1$ pana per cent per month, but in transactions ( or in 
commercial usage ) it is five panas per cent per month ( as the 
highest, it appears ), that those who traverse forests and those 
who carry on maritime trade should pay respectively ten and 
twenty per cent per month, that those who exceed or induce 
creditors to exceed these rates should be punished with the first 
amercement, that each of the witnesses to such usurious transact- 
ions should be punished with half of the abovB fine 


Other rules laid down in the smrtis relate to the maximum 
that can be recovered by a creditor from a debtor at one time 
All are agreed that the creditor cannot recover at one time 
from the debtor for principal and interest more than double of 
the money lent Vide Kaut (HI 11). Manu VIII 151, Gaut 
TOT 28, Yaj H 39, Visnu Dh VI 11, Har IV. 107, Kat (5 ) 
This is called the rule of dmgunya w in the smrtis and of 

exceed in any case five times of what is lent Yaj H 
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that in the ease of cattle and female slaves when loaned their 
progeny is the profit, in the ease of liquids ( like oil and ghee ) 
when loaned the maximum recoverable is eightfold and in the 
case of clothes and grain' it is respectively four and three times 
Vas. H. 44-47 says the maximum recoverable at one time in 
the case of grain, flowers, roots, fruits and fluids ( like oil ) is 
three-fold and eight-fold in the case of things that can he 
weighed Vide Visnu Bh. S VL 12-15 Visnu VI 17 [amilMium 
(laguna) provides that where no special rule is laid down the 
maximum recoverable is to be only double of what is lent Kab. 

( 570-572 ) states 650 that the maximum recoverable in the case 
of precious stones, pearls, corals, gold, silver, fruits, silk, wool 
is double of what is loaned; of oils, liquors, ghee, raw-sugar and 
salt and land eight-fold, of baser metals five-fold Vide Br. 

( S B B vol. 33 p. 322 versBB 13-16 ) and V Nirnaya p 229 
( quoting Bharadvaja ) for similar provisions. 

The rule of what is called damdupul in modern times express- 
ed laconically by Manu VTLL 151 and Gaut XII 38 is this that 
‘ the amount of principal and interest recoverable ' at one time 
in a lump sum cannot be more than double of the money lent ' 
As a debt was recoverable not only from a man himself but also 
from his three descendants and as therefore there was practi- 
cally no period ot limitation for bringing a suit for money 
lent, creditors had great temptations to allow interest to go on 
increasing Therefore the sages who condemned the profession 
of usury and particularly waiting long for the increase of 
interest 691 laid down that whatever the length of” time during 
which the principal was at interest and whatever the rate of 
interest might have been, the creditor could recover by suit in a 
lump sum only double of the money lent This acted as a great 


690 wfui'i-t.Tim rarer srrcro t fasfS fgrtort gf% t sra&gii y gra 
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check on the creditors' rapaoity. Several propositions are laid 
down in the Mit., 692 the Vyavaharamayukha and other digests 
that graft exceptions on the general rule, and that flow from 
the interpretation of Manu VUL 151 in both readings. The 
first modification is that if interest is received every day, month 
or year and is not claimed in a lump sum at one time then the 
total interest received by a creditor may be even several times 
more than the principal lent Br. provides ( S B E. vol 33 
p. 321 verse 11 ) that every day interest or bodily interest and 
bhogalnbha may be taken by the creditor ( irrespective of the 
question of dvmgunya) as long as the principal is not paid® 3 


(2) Further, if after the interest has accumulated for some time, 
there is a fresh agreement with the same debtor whereby the 
sum lent together with interest due is taken as the principal 
and interest is agreed to be paid on the amount so arrived at, 
then the total recoverable after this fresh agreement may exceed 
double the original sum lent, Manu ( VUI 154-155 ) and Br 
( S. B. E vol. 33 p 331 verse 60 ) allow such a fresh agreement. 
But if the debtor does not make a fresh agreement then the rule 
of damdupat would apply. (3) if after the sum due to the 
creditor has become double of the principal lent, the creditor 
accepts another man as the debtor ( who takes the liability on 
himself ), then the creditor may recover from the substitute 
debtor after the lapse of years an amount which may bB more 
than double of the sum originally lent (4) If the debtor pays a 
part of the principal or if the creditor makes a concession ( ca e 
• reka ’ in the Mit on Yaj II 39 ) and reduces the total recover- 
able or if the debtor receives an additional amount of money 
STalied W in th. Mi. > and i. - added to «» «■£ 
amount borrowed and a (real agreement IS made >* 1 ™ 
parties to put the whole to interest, then the rule of damdup 

would not apply 


692 gw* ■ 



Buie of damdupat 


425 


m] 


The rule of damdupat has been acted -upon by the courts in 
India in modern times 654 - Though under the Transfer of 
property Act before its amendment in 1929 there was a conflict 
of decisions, since 1929 it is settled that the rule of damdupat 
does not apply to mortgages governed 'by the Transfer of 
Property Act. But the rule is so reasonable and humane that 
the Deccan Agriculturists’ Belief Act ( XVII of 1879 ) has made 
(by sec. 13) the rule of damdupat applicable to all agriculturists 
aB defined by the Aot, whether Hindus or non-Hindus; and the 
Bombay Agricultural Debtors Belief Act ( of 1939 ), sec, 42, 
the Madras Debt Conciliation Act ( XI of 1936, sec. 16 ) do 
the same. 

A loan has to be returned on demand if no time is fixed for 
repayment or on the expiry of the time ( if one has been fixed 
by the parties ) or when interest ceases on account of becoming 
equal to the principal ( Br. in S. B. E, vol. 33 p. 328 verse 47 ) 
Interest stops when on the debtor offering to pay the loan the 
creditor refuses to accept it and the debtor deposits the money 
in the hands of a third person (Gaut. XU. 30, Yaj. IL 44). 
With Yaj. IL 44 section 84 of the Transfer of Property Act ( IV. 
of 1882 ) may be compared. Vas. IL 49 states the remarkable 
rule that interest stops the moment the king dies and begins 
to run only afteT the coronation of the successor. 695 Bar. II 39 


694 Vide Balknshna v Copal I L R 1 Bom, 73 ( where it was held 
that the rule of damdupat should not be extended to apply to the amount 
recoverable in execntion of the decree of a civil court), Nanchaitd v 
Bapusaheb l L. R 3 Bom. 131 ( held that the rule of damdupat does not 
apply when the defendant js a non-Hindu), Gopalv Gangaram I L. R 20 
Bora. 721 F B ( the rate is excluded from mortgages the terms of which 
necessitate the existence of an account between the mortgagor and the mort- 
gagee in possession about the rents and profits ), Sundarabai v Jayawant 1 
Bom L.R. 551, 555 (rule applies between all Hindu debtors and creditors both 
in respect of simple as well as mortgage debts ), Khimji v Chumlal 21 Bom. 
L R. 419 (by agreement interest which does not exceed the principal may 
be capitalized ) It is interesting to find that in ancient Egypt the legal 
maximum rate of interest was thirty pec cent and it was forbidden to allow 
interest to increase beyond the double of- the principal Vide Wilkinson’s 
' Manners and Customs of the ancient Egyptians’ (First Senes), 1842, 'vol, II 
p. 50. Usury was condemned in ancient Egypt, among the Jews (vide 
Psalm XV. 5, Eaek XVIII 8 and 17, Lev XXV.. 3 6-3 7) and by the ancient 
smrtis ( as more heinous than even the murder of a brahmans, u 0 t rji, 
vol. II. p 124 n 269 ), 

695^ ipwjnjj firwRTO! > S*T reT im% ur ifwmj 

a HIKE H. 49. * ^ 
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(S. B. E. vol. 33 p. 33) provides that no interest runs on the price of 
commodities, on wages, on a deposit, on a fine, on what has been 
idly promised ( to bards and the like ) and on the stake won in 
gambling, unless there is a special or express agreement to pay 
interest. 66 Eat, (508) has a similar verse, 697 but adds hides, 
crops, liquor, bride-price and suretyship debts to some of those 
mentioned by Nar Eaut. (IE 11) provides that no interest 
runs where the debtor is' a person engaged in a Vedic sacrifice 
of long duration, or is suffering from a disease or is staying at 
his teacher’s house ( guruhtla ) for study or is a minor or is a 
man without any substance As regards some cases where 
originally a thing is lent to a person out of friendship or 
because he asked a loan of it, Ear. ( IV. 108 ) and Eat (502-505) 
lay down certain rules which are quoted in the Mit. ( on Yaj, 
IL 38 ) and other works Ear. ( IV. 108 ) prescribes 658 that no 
interest ever attaches to things loaned through friendship, 
unless there is an express stipulation to that effect ; but even 
in the absence of a stipulation interest starts running after the 
expiry of six months. Ear. IV. 109 and Eat. (505) both lay 
down that a loan (of money or an article) made through friend- 
ship cannot begin to earn interest as long as no demand is 
made for its return. If the debtor refuses to return it after it 
is demanded interest begins to run at the rate of five per cent. 
Eat ( 502-504 ) 655 lays down three propositions about yacitaka 
(a temporary loan of money or of an article) - (1) When a 
person takes such a loan and goes to another country without 

69fi. qtf uqpv* “iufc qfat ymt viaunj i mq • =trfi- 

niSfcrr: ii wrcg II 36.iSwr on qr n 38, to ht ni p 224, w w pi 69 
read qeur 40 vermUf- fit f¥~ P 7 reads varfiVsirhs 1 ! (what IS appropriated 
by fraud or force), argJTOKg 18 translated by Jolly as ‘what is abandoned 
by one and found by another’ (S B E 33 p 33). 

697. va w’wt' trg g er k w nogr i srig?% ?%• *vtwtism "if 

naS'STIIiSRVT. (508)q. by*sfiiar II.p 157.TOHt.ni p 225 ,tS.T P-M- 
ffftfffspvuBgtrg gfi Prg Miriewn vt wofrrgouk t su ni n 

698. v fi^-t sfififqwpTT ^nqmoi i fhr r 1 srirnTRsKopf 
It rrnu rv 108, which *jfiNr= II p 156 explains 

Jiraq wrwT nnhrru u n f a t i wi gwft o hi fSm svt > ’ rfm* 3 ,rran 
agqnpnf%u^ i vrniHTvmqvr to* sum 8 W. l° 9 

699 7Frrnf^T57Trrqn7HrngTOfer3isgiuirffiiirM-.i-n'r | rd.iiH fyn^ 
ana; « gsftgwm t v n ^ ’rifinRg 

V 11 mon- (502-504) q. by firtrr. on vr. n. 38, nr. <. 

n. p. 156. 
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returning it', that loan begins to acquire interest after a year 
from the date of the loan ( though no demand be made ) ; (2) if 
a person after taking a loan goes' to another 700 country without 
returning it even when pressed by the lender to teturn it that 
loan begins to acquire interest three months ( after demand ) -, 
(3) when the borrower of a thing does not return it even though 
he is pressed to return it, the king should make him pay 
interest from that day ( i. e. day of demand ), though it was not 
agreed upon, though he remained in the country and though 
he be unwilling to pay interest. The Madanaratna says that 
in these cases where no interest is settled beforehand and 
where the texts do hot specify the rate ( as Eat. 505-506 do 
viz. what is lent through friendship, a deposit, balance of 
interest, unpaid purchase money, if' not returned on demand, 
begin to carry 'interest at five per cent per month ), the rate of 
interest would be the one stated by YaJ. H. 37 ( viz. l/80th 
per month ) and Yisnu VI 4. ( akrtumapi vatsaratikramena 
yathawhtam ). 


Adhi lal means pledge of a movable or mortgage of im- 
movable property. Nar. IV.. 117 remarks 702 that in lending 
money an adhi and surety are the two sources that inspire con- 
fidence (in the creditor that his money will be safe) and a 
document and .witnesses are the two modes of proof that will 
establish (the existence of a debt). ,An adh is so called because 
the creditor is authorised to wield power over it or it is placed 
within his power (Han IV. 124 and Mit. on Yaj.JL 58) 7 « Th e 


700. Compare Visnu Dh S. VI. .4 .-with, the first, proposition. Pamni 
(IV 4. 21 ) derives yicttaku (in the -sense 'yacitena mrvrttam') la 
Saundancfipa v. S h t vba sawa 31 Bom: 354 Mr. Justice , Chandavarkar 
translates (at p. 361 ) Nir IV . 1M and Kat , (502-504 ), dtscasses the 
explanations o£ those passages by the Mlt on Yaj II 38 and holds that these 
inctdents are even now applicable to contracts o£ debts by , Htudu debtors 
and that neither the Interest Act (XXXII of 1839) nor the-Indian Contract 

, 016 ancim Hlad » Law. It should be noted that 31 Mad 250 

and 53 Mad 549 at p 579 drssent from this v,ew„ .... 

smu-- 

w Ytvtto vunr WTUjr-smrravd JTtVTmrirre i Rwr; on rn. II. 58, 
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in Lv - Dh - S L 6 18 - 20Mi (Which includes 
among those who are unfit to be invitedat a fraddha ‘one who 
subsm s on^Sdhj 'X G-aut. XU 29 also refers to 5 dh Kant (m 
1 ) briefly deals with orf/u and after stating some rules extends 
the principles of upamdh ( deposit) and debt to it Man., ynj 
165 employs the word ‘adhamana’ in the sense of ‘mortgage’' 
According to Br. 70S (8 B E. vol. 33 p. 323 verse 17) an adhi is 
of four kinds viz. of movable property, of immovable property, 
gopija (to be kept in custody of the pledgee only), bhogya (to 
be enjoyed). Nar. IV , 124 first divides adhi into two sorts, viz, 
one that is to he redeemed within a certain time fixed (by 
agreement at the time of contracting the debt) or to be retained 
till the debt is paid off and Nar. IV. 125 again subdivides each 
of these two into gopya and bhogya. This latter division was 
known to Gaut. XU. 32 Manu VUL 143, Yaj H 59, Kat. (576). 
The subdivisions of adhi are made from several points of view 
viz. the nature of the property, the form of the pledge, the men- 
tion or non-mention of a period and the evidence to establish 
it. The Mit. on Yaj. H 58 explains 705 that the first kind of 
adhi mentioned in War. IV, 124 contains the conditions that the 
money will be repaid at a fixed time and that if the money he 


not so paid at the time fixed the thing pledged cor mortgaged 
will belong to the creditor. Yaj. IL 58 sets out three provisions 
viz. (1) when a time is fixed for payment, the thing pledged or 
mortgaged is lost to the debtor if the time fixed is allowed to 
pass without there being any repayment ( whether it be an sdhi 
that is to be merely kept or whether it is one to he enjoyed); 
(2) but if no time be fixed the thing given as security is not lost 


704. ^ i ^ 'wrftg i i • mpt. 1B 

19-22 explains 3Trf3 here 1 as rent of a house, * became vnjrw occurs 
a little later. Bnt that sense is very rare and besides'hardly any smrtUKtra 
has condemned the letting out of one's house for rent. It is better to tale 
adhi as pledge' or mortgage and hold that vardhusika refers only to those 
who lend corn in'order to take lj times as much (or more) alter the rainy 
season as defined byjNar IV., 110 quoted above ( on p. 417 ) 

70S summers nu m n w : w ^ iftwsr a fS m > st f*r* vtmr*h ntwft 
R&tR II q. bysSW. wr. P. 233, «v. W. p 171; MfaTycS ^ 

fingvl i^r^Ti i ypq& ft qire rc r » w ,uorf 

124-23. , „ . 
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i ram on vr. » * • 



Rules 'about pledges 


429 


m 


to the debtor at all, when it is an adhi that is to be enjoyed; (3) if 
no time is fixed and the adhi is only to be kept ( gopya ) then it 
is lost to the debtor only if it is not redeemed even when the 
debt has grown to double of the principal by non-payment 'of 
the interest agTeed upon. There is a period of fourteen days’ 
grace after this, as stated by Br. ( S. B. E 707 vol. 33 p 324, 
verses 27 - 28 } that when the principal has been doubled or the 
stipulated period in the case of a pledge delivered for a certain 
time only has expired, the creditor becomes the owner of the 
pledge, after waiting for a fortnight during which the debtor 
may repay the debt and redeem his property. Gaut. XU 29, 
Manu vrrr 143, Yaj. XL 58, Visnu Dh S. VL 5 provide that an 
adhi which is mortgaged with the condition that the fruit or 
profits are to be enjoyed bears no interest nor can the creditor, 
even after keeping such an adhi for a long time, make a gift of 
it or sell it Medhatithi on Manu VIL 143 holds that a mort- 
gagee with possession who is to enjoy the produce cannot, by 
virtue of the last quarter of Manu Viii. 143, make a sub-mortgage 
( called anvadlu ). Kulluka on 708 the other hand says that it is 
common practice in all countries for a mortgagee to execute a 
sub-mortgage of land and the like and that Manu VUL 143 does 
not forbid it. Prajapati 709 ( q. by Par. M. ILL p. 242 ) defines a 
deed of sub-mortgage: ‘if the creditor pledges to another the thing 
already pledged to him for the same amount ( for which it was 
pledged to him ) he should pass a fresh deed of pledge ( or 
mortgage) and should hand over the former deed to his own 
creditor.’ It appears that sub-mortgages came to be recognized 
rather late. Bharadvaja states that if a sub-mortgage be 
effected without the mortgagor’s consent, the mortgagee would 
lose his money. 


707. Ig vfr TgrJWtPS* wrw pw. 1 tWWRvr Tgumt ww 

W < rnt T*VT SirtT 1 $?. q. by iJmr. on q|. II 58 

Compare the description o£ mortgage by conditional sale in sec. 58 <c") of 
the Transfer of Property Act (of 1882). ' 
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The general rule was that an adhi ( whether of movable 
or immovable property) that was bkogya carried no interest 
but the profits were to be taken in lieu of interest ( vide Eat 
516 ) no and the debtor would in this case get back his property 
on paying the principal Kaut (HI 12) states’ 11 that immovable 
property mortgaged may be such that it can be enjoyed only by 
expending labour over it or without expending one’s own labour 
the creditor may enjoy the fruits or income thereof But as 
noted by Vyasa and Bharadvaja 712 the stipulation about a 
bhogya adkt may be that the income from the property is to be 
taken as in payment of the whole interest and part of the 
principal This latter is called sapratyaya-bhogyadhi and the 
other variety where the income is taken in lieu of interest only 
is called apt atyaya-bhogy adhi The Mit, on Yaj. 1 L 64 after 
citing a text of Brhaspati refers to these two varieties ( though 
it does not use these terms ) and adds that if the income is not 
sufficient to meet the interest wholly then the debtor may have 
to pay the principal and the unpaid part of the debt before 
redeem ing his property. The Mit. ( on Yaj. IL 64 ) states that 
the appropriate name ‘ ksayadhi ’ is given by the people to 
what is called (above) as sapratyaya-bhogyddh t Bharadvaja 
states that on taking an account ( where there is an agreement 
to apply the income towards interest and reduction of the 
principal ) if the creditor has been overpaid he is to restore the 
overpaid amount to the debtor and that if a portion of the 
principal remains unpaid the debtor has to repay it. 


If a man first mortgaged his property and then sold it, the 
purchaser took it subject to the rights of the mortgagee (Vasistha 
quoted by Sm. C 33. p 145) If a person executed a mortgag , 
a sale and a gift of the same thing on the same day, then m 


710. ir<v ’RhvT I SvS mr vnvTfna ^ *?"**{? 

w a wnt n Jjsv mp i?srr n sn ^ 516 q - 7 
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donee would take one-third of the thing and the mortgagee and 
purchaser would Bhare the remaining two-thirds in proportion 
to the money paid by each 713 . If a person was liable to pay 
several debts, some secured by a pledge dr mortgage and some 
taken on personal seourity, the latter were to be paid first and 
redemption of the mortgage was to be ordered afterwards, 
according to Bharadvaja ( q. by Vy. Nir p. 245 ). 


The restriction that more money should not be taken from 
the sub-mortgagee than what was advanced to the mortgagor 
was for the benefit of the latter. The Par. M. ( UL p. 242 ) 
provides that a sub-mortgage oan be made only when the amount 
due has risen to double the principal, but that if the owner 
consents a sub-mortgage may be made even before that con- 
tingency arises. 


Kat. ( 522 ) requires that an adhi becomes valid when such 
particulars as the boundaries of the field or house and the 
village (in which it is situated) are specified 711 . Kat. (518) 
further provides that a writing of pledge or sale or gift is 
superior to a similar transaction made in the presence of 
witnesses only. If the same field or other thing is mortgaged 
or pledged to two persons separately, Yisnu Dh. S. Y. 185 715 and 
Br. ( S. B. E. 33 p 326 verse 34 ) prescribe 716 that the one who 
got possession first (without force) is entitled to preference' 

This shows that under ancient Hindu Law possession was nine 

points of law and that hypothecation without delivery of 
possession was known to Kat. and other smrti writers, even if 
earlier smrtos did not recognise an hypothecation without 
possession. Yaj H 60 and Nar. IV. 139 emphatically assert that 
a pledge or mortgage become s perfect or effective only if there 

iiss- n - p - i4s - * * * 238 - 239 ' * ts 
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Is enjoyment and not otherwise. This is to be taken along with 
Yaj. IL 23 and so the first in time shall prevail only if the first 
is accompanied with possession If a sale or mortgage be made 
before witnesses to one man and in writing to another, the 
latter prevails over the former 717 . If a debtor were to pledge 
or mortgage the same thing to another after pledging it to one 
and without redeeming the first debt, Visnu Dh. S. (V. 181-182) 
prescribed 718 the drastic measure of corporal punishment 
( whipping or imprisonment) if the land mortgaged was a gocurm 
or more in extent or a fine of 16 suvamas if it was less. Eat 
( 517 ) in similar circumstances made the debtor liable to the 
fine imposed on a thief Eat. ( 519-521 q. in Sm. C, II pp 144- 
145 and V. P. pp. 240-241 ) states that in a competition between 
a document of pledge which does not give particulars of the 
thing pledged or which refers to a thing not existing at the time 
and a document in which the thing pledged is described with 
particulars or in which the thing existed at the time the deed 
was executed, the latter is entitled to preference; similarly the 
pledge of a thing specifically d escribed is superior to a prior 
pledge of all the debtor’s property mentioned in general terms 


If an adhi deteriorates 719 in value (l e. becomes inadequate 
to meet principal and interest) or if it be lost or destroye 
though proper care be taken thereof by thB creditor, then the 
debtor must either pledge another adequate thing ( m substitu- 
tion ) or the debtor should return the amount due (Yaj IL bu, 
Eat 524) The Mit on Yaj. n. 60 remarks that it follows from 
this that it is the duty of the pledgee to take proper care of the 
thing pledged. Br. ( S B E 33 p. 323 verse 19) expressly says 

717 3Trarw ftasvt gm vgTi 

STfTSFJT II awevr (518) q. by qVT HT HI 235, H p 144. U W P- 

sssi. Ji- 

a document relating to movable or immovable property followed 

oral agreement or declarat.on unless the latter .s accompanied 
by delivery of possession. 
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ae pi e age has to be kept carefully like, a deposit, as other- 
* inttvrfiKt is forfeited in case of its being damaged. If a 
ledge which is to be kept only is enjoyed by, the creditor, then 
the interest stops and if it deteriorates or is lost the creditor 
has to restore it to its former condition or substitute another of 
equal "value; if a pledge to he enjoyed is lost or deteriorates 
bjruse then also the interest stops; and the creditor has to 
restore it, otherwise he will lose his principal (Ya] 

the Mit thereon, Nar. IV. 185, 137 ) If a pledge is lost without 

any fault or negligence of the creditor, hut through f ate (i o 
accidents like fire or flood) or the action of the king, the debtor 
has to furnish another pledge or to pay the amount due (Kat. 523, 
Nar IV 126, 130, Yaj. II. 59, Visnu Dh S VI 6, Gaut. XJI. 39, Br., 
S. B e' 33 p 323 verse 21). From the time of Gautama 720 (about 
500 B. G ) onwards the rule about the care required of a pledgee, 
• bailee, depositee was the same viz that he is to take of another s 
property kept with him as much care as he would take of his 
own Nar. ( mksepa 14 ) and Yaj 1L 67 lay down the same rule 
for all kinds of bailments Manu VIH. 189 ( =Nar., mksepa, 
verse 12) illustrates what is meant by accidental loss. 


The debtoi cannot redeem the pledge or mortgage before 
the time fixed by mutual agreement, hut by mutual agreement 
he can redeem even before (Br. S. B. E. p 325 verses 32-33 ). 
If the creditor does not allow redemption when the debtor has 
a right to redeem and is ready to do so, the creditor may be 
liable to be fined as a thief ( Yaj, II. 62 ). Acc, to Kaut (UL 12) 
the fine is 12 panas 721 . 


It has already been stated above (p 429) that in certain cases 
(ie. when it is a gopya adhi) the ownership is lost to the mortgagor 
(i. e. in the language of modern law theTe is a foreclosure), if 
the amount has risen to double of the money lent without 
payment (even after the period of grace) or if the period fixed 
has passed away without there being repayment (whether the 


39 , on which says. s CTWv nreg vw- 
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II. p. 179, Compare sections 151 and 152 of the Indian Contract Act, where 
the same propositions about the care to be taken by the bailee are laid down, 
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amount lias risen to double of that lent or not, acc. to Mit on 
Yaj, IL 58) But if at the time of contracting the debt the 
stipulation is to repay the sum lent with interest and there is 
no stipulation about loss of the ownership of the thing mortgaged 
(i. e it is like a simple mortgage of modern times), then there 
is no loss of ownership There is then only a power of sale m 
the mortgagee So also in the case of a bhogyadht the mortgagor 
or his heirs can redeem the property at any time by paying the 
principal and there is no loss of ownership to the mortgagor 
According to Yaj H 63 and Br. 722 ( S B E vol 33 p 325 
verse 29 ) the creditor can sell in the presence of (the debtors 
relatives) and witnesses the adhi, when the amount has grown 
to double of that lent or when the period fixed has passed, if 
the debtor has not redeemed and is absent or dead After 
meeting his own dues the creditor has, as said by Eat. 529, to 
hand over the balance of the sale price to the king ( i e pro- 
bably to the court of the locality) Kaut. 7z3 (UL 12) provides 
that if the debtor is present and the creditor is afraid of the 
loss of his money because it may exceed the market value of 
the adhi he may sell it with the permission of the judges 
( dliarmastha ) or he may demand a surety for assurance It 
appears from these passages that a sale through court and a 
right of private sale were both recognised in the case of mort- 
gages in ancient India (as in modern times under sections 65 
and 69 of the Transfer of Property Act). 


There were two other special kinds of adhi described in 
Yaj. IL 61 viz. caiilrabandhaka 721 and saty ankara. The first 
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occurs either when the creditor being known to be very honest 
the debtor gives as security a property of veTy great value for 
a small debt or where a debtor being known to be very honest 
a property of very small value is- accepted as security for a 
large debt. In such a case there is no forfeiture or foreclosure 
of the property in any case but the king ( or judge } should 
award only double the principal lent Another meaning is that 
in a oaritrdbandhaka it is the merit (apurva or puny a) arising 
from bathing in the Ganges or from performance of agmhotra 
that is given as security (-i. e. he will forfeit merit on non- 
payment ). In this case the creditor will receive double and 
there is no loss or forfeiture of ad hi, A pledge made with 
salyankai a occurs when at the time of making a pledge the 
stipulation is ‘I am liable to pay only double but there will he 
no loss of the thing pledged’ or (a second meaning of) satyan- 
kaxa-is that ‘when an earnest (a ring or the like) is given at 
the time of a sale and the vendor breaks the promise he has to 
pay double of the earnest’. 


If the mortgagee is dead or absent abroad, and the debtor 
wants to redeem he may take back the adhi after paying the 
amount due to the family i. e. to his sons and other agnatic 
relations or to his cognates and in the absence of these ( if the 
creditor be a brahmana ) to other brahmanas (and ifnobrah- 
manas be available) he may cast the money into water { Yaj. 
IL 62 and Nax. IV. 112-113 ) The Kausika- sutra 725 (46. 36-40) 
contains provisions about casting the debt in the cemetery 
or where four roads meet If the creditor is dead and there are no 
heirs. The Sangraha says that it may be thrown into water with 
a palasa leaf to the accompaniment of Tai S.III. 3 4 1-2 quoted 
above ( n 671) Another alternative is that the debtor may have 
a valuation of the adhi made at the time when he wants to 
redeem (and the creditor is absent), and allow it to remain with 

SfSs i a 6 l)“ 1 “‘ 01 -»•*> 
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( IL 3. 39 ). Suretyship requires the concunence of three persons 
viz. the creditor, the borrower ( called the principal debtor) and 
the person who agrees, for inspmng confidence in the creditor 726 , 
to pay or indemnify if the principal debtor commits default 
Manu VUL 160 speaks of surety for appearance and for repay- 
ment of debt. According to the purpose of the transaction a 
surety is of three kinds (Yaj, II 53 =Visnu Dh. S VI 41 and 
Nar. IV. 118 ) viz for appearance, for payment and for honesty 
The first undertakes to produce a person before a court and 
assures the court that ' the person concerned will not abscond 
from the country j the surety for payment agrees that in case 
the debtor does not pay the principal and interest, he will him- 
self pay both; the surety for honesty assures the employer or 
other person with whom another man deals that the latter is an 
honest and good man, that he would not deceive and that re- 
liance may be placed on him ( vide Mit. on Ya] U 53 and Sm. 
CE p 148 for these explanations ). Br ( S. B. E 727 vol. 33 
p, 327 verses 39-40 ) speaks of four ( including the three of Yaj 
II. 53), his fourth being one who promises to deliver or restore 
the assets that are with the debtor (such as household furniture 
or ornaments ). Yaj. and Nar. must be deemed to include this 
last under the surety for payment. Nat. (530) 728 says that a 
surety ( lagnalca ) may be caused to be given for repayment (of 
a debt ), for appearance ( upasiliana ), in lawsuits, for honesty 
and for taking oaths (or ordeals). Acc. to Harita a surety is 
taken for five purposes viz,, for ke eping the peace ( ablwja ), 

726. mrauwv to ftxjrcnS sw i mat on vt n 53 ■ 
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special oath or ordeal was to be taken or undergone at some fut “ e ’ 
surety was taken from the party. A surety was also tobe 

to a litigation (Yaj II 10). ^ 

msil ft 11 grifst q by fgursr 148 and «r p ^ r , 

All the above kinds of sureties are taken m m ( tho perfor- 

ceedings Vide see 145 of the Civil Pro Code (for sureUes for 

mance of a decretal order or repayment of mone * ° rdC "f % {4) , order 25 
paid, for restitution of property taken in execution) U ^ 

rule 1 Order 38 r 5. 'Order 41 rules 6 and 10 of the OvU 
Cr. Pro. Code. chap. VIII. sec 426. 499 &c criminal matte . 
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for honesty, for repayment of debt, for delivering the debtor’s 
property to the creditor, for appearance V. P. p 248 quotes 
Vyasa (who mentions seven kinds of sureties) and remarks that 
all can ultimately be reduced to three varieties. 


If the surety for appearance cannot produce the person at 
the time and place agreed upon, he should in that case pay to 
the creditor what he has bound himself to pay except where the 
debtor is prevented from appearing by act of God or of the 
king. But a period of a fortnight, a month or three fortnights 
at the most should be allowed to the surety to find out the 
absconding person 729 . If he can produce him within that time 
the surety would be free from liability ( Eat 331, 532, Br. in 
S. B E vol 33 p. 327 verse 42 ). If the surety for appearance 
cannot (even after time is given) produce the debtor or the 
debtor dies then the surety has to pay from his own pocket the 
money due from the debtor (Manu VIII 158 and Eat. 532-33). 
All this is subject to the proviso of the act of God or of 
the king. 


Sureties of all kinds are personally liable to make good 
the loss arising from the non-appearance of the debtor, or from 
his dishonesty or non-payment (Yaj. DL 53, Visnu VI 41, Br. in 
S B. E 33 p. 327 v. 41); but the sons of the surety for appea- 
rance or honesty were not liable, if the surety died 730 . Yet if the 
surety for appearance or honesty stood surety only after taking 
some security from the debtor for so doing, then even the son 
would be liable to reimburse from such security the person 

* 0S ‘ n8 ; ,5 h ! 1 Mf blhfcy of sons and grandsons for the suretyship 
debt of the father or grandfather will be discussed a little later 
on. H there are several sureties, then each will have to pay a 
proportionate part of the debt; but if each of the sureties has 
undertaken the whole liability of the debtor { i e. if the liability 
of all is joint and several) then the creditor may at his wiH 
recover the whole debt from any one of the several sur eZ 

** nl£ ^ 7 ^ 77 . 27 !^ ** " ^ 534 q by ^ on 
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(Yaj II 55, Nar. IV. 120) Kat 538 states 731 a special rule 
that whichever out of several sureties that have incurred joint 
and several liability is found present at the place (of the 
agreement) should be made, to pay the debt, if such a surety 
has gone abroad his son may be made to pay the whole, hut if 
the surety he dead the son should be made to pay only the share 
of his "father (there being several sureties) If a surety being 
pressed or harassed by a creditor pays openly (before all people) 
the debt ( wholly or m part) 732 then the debtor will be made to 
pay after three fortnights double of what the surety has to pay 
( Yaj H 56, Nar. IV. 121, Visnu Dh S. VI 44, Kat 539) But 
if the surety pays without being pressed he would get only 
what he paid and if the debtor reimburses the surety without 
loss of time then he has not to pay double These rules apply 
to money lent, 'but in the case of grain, clothes and liquids the 
debtor must pay to the surety three, four or eight times respec- 
tively ( Yaj II 57 ) Who could not be accepted as sureties has 
already been stated ( on pp. 291-292 ). 


Several were the modes of the recovery of debts Manu 
( Vm , 47-48) requires the king to make the debtor repay his 
debt to the creditor in whatever way he can do it There is a 
difference in the modes of recovery according as the liability is 
admitted by the debtor or not. If liability is denied then the 
only method is to file a suit for the recovery of the debt. But it me 
liability is admitted by the debtor, then Manu VUI 49 ( War 

122 ), and Br (S B E vol 33 p 329 v. 54) mention five means of 
recovery viz dhaima (persuasion), njatoham < Iega f pr °“ , 
Lg) cliala or upadJn (trick), canto ( sitting down at his dom ) 

or Wa ( compulsion to do work or confinement ) It appears 

from An Dh S (L 6 19 1') that the method of sitting a 
door for recovery of debts was known to Ap ( the creditor ^ 
doing is designated pralyiipamsta ). In a Marwad Ins P 

731. i wfcfNffi* £3 ' 

^ iv. 120. fii*s vi vtrra ^ ^ 

or ,s a P 1S £ laine d by the firm."' 

* undertaking joint and several lwbihty a n d 

rjwmm ****»**• 

•' 732 * vi uTTSTw < P < 5 ' ” ’ 

539, q by smpK P ®5_7,tm w 

P 253 ascribes it to both sfjnvivw ana 
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dated samvat 1198 (1141-42 A D.) this practice is called kaua-vrata 
[yadi trrdhmamh'koyavi alam krtva mnyate). Vide E. L vol. XI p. 37 
atp 40 These modes of recovery except vyavahara are explained 
by Brhaspati as follows : m The method of dharma consists in 
sending messages ( to the debtor ) from his friends and rela- 
tives, in persuading him to pay with sweet words, by following 
the debtor (i e. by persistent dunning) and by frequent requests. 
Trick consists in the creditor borrowing from the debtor some 
ornament or other article under the pretext of its being required 
in a festival and not returning it or in retaining what the 
debtor has handed over to the creditor for being delivered to 
another , that is compulsion when the debtor is brought to the 
creditor’s house, is then confined or beaten and thus induced to 
repay the debt ; that is accuita where the creditor keeps tied 
his own wife or son or cattle at the debtor s house or sits down 
at his door (fasting 1 All these methods could not be employed 
in the ease of all debtors Kat. ( 477-480 ) has already been cited 
(on p. 383) to show how the king is to employ the various methods 
in the case of brahmanas, traders &c. If the creditor employs 
any one of the methods ( other than vyavahara ) and harasses 
a debtor when the latter claims judicial investigation and there 
is a doubt or dispute between the two as to the amount, the rate 
of interest, the liability to pay, the creditor would lose his 
claim and would have to pay a fine equal (to the claim) 731 
Kat 589 and Br 735 ( S. B E vol 33, p. 331 verses 63-65 ) lay 
this down But when the debtor admits his liability and yet 
does not pay and when the creditor therefore employs one of 
the means ( other than a suit ) appropriate to the caste and 
position of the debtor, then, if the debtor complains to the king 


^ i rnkw uu qv ii 

trerm iftlui+iyj.Tr i stroiRsiik vtsnr uw #vf& ti 

mgwhrca m > 'ii&mnv w sfrtfkir. i 

I nKunSsi 4? 11 sf^ q. by -a 

11. p 164, TO JIT in p 255-256. on wg VIII 49, sq q 

pp 256-257. - , 

73 4 g wqjyu Jstrars i ajtfhmromkiv waft 

>m 11 jj^utsv Jnsprfk 1 jpj *k fW w r qi w uvqk 11 

1 mkf-urv: w akfmr. n outt- 

g w v. Jurak 1 toot * fkkv sums totovu? jj fkwfk n w. >n 

** P 166, zq si pp 259-260 
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Should be followed behind by the creditor or he should be 

allowed to go alone but fettered, that he should be allowed to 

US and at night if he fnra fclies a surety, 

and that the surety will have to remain in restraint { while the 
obtor is absent ), that if the debtor cannot secure a surety or 
does not accept the proposal of furnishing one he should be 
confined in jail or should be kept guarded by men, but that a 
respectable man who is trust-worthy and pure in conduct should 
not be put in jail, that he should be allowed to go without fetters 
or after being bound by an oath, Manu Vm 177, Yaj R 43, 
Jtfar. IV 131 lay down that if a debtor is unable to pay a debt 
then he should be made to do work suitable to his caste in the 
house of his creditor of the same or higher caste in order to 
gradually liquidate the debt ( but without detriment to his own 
family ) and a brahmana debtor should bB made to pay by easy 
instalments 737 . Kant. HI. 11 provides 738 that agriculturists 
and kings servants should not be seized (for debts) at the 
time when it is the season for them to work, nor a woman for 
her husband’s debt unless she has promised to repay her 

736 . snmsi win? » vcrw w 

vm « vw tot? urvumv t yseft m ns <s- 

H ^ vt& 'a ufih£, five » 

vt qysrofmyr wtft p r siiv > « ’srrfo PU’teat wpvt =nta 

v%oj. n w wrf^E-^r auv gf%: i rn forg- sdhCTt <3^- 

=3T II mtm 580-584 q. by II p 165, f3 X PP 69-70, 

W H pp 257-Z56 ft ^ p 67 says that the mode in the first verse is a 
method of *va g n . In modern times a debtor who owes a decretal debt 
can be kept in civil jail under Order 21 roles 37-40 of the Civil Pro- 
Code In most European countries imprisonment for debts was abolished 
only in the 2nd half of the 19th century Even now in England under 
certain circumstances a judgment debtor may be imprisoned for 42 days 
For wrd; v,de i p 36 '^rt ^ jespvi •• w* 

^ 

737 fwtp t g i w ^g rrr if rv m&K i tuftddnn 
II f* q. by ft V- P 71, sup 261. 
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husband’s debt, but -wives of cowherds and those who take a lease 
of lands for half produce may be arrested for non-payment by the 
husband. As compared with the harsh legislation against debtors 
in most ancient and medieval systems of jurisprudence the rules 
laid down by the smrtis are very mild and humane 739 . If there 
were several creditors there was priority among them i. e. the 
earlier debt prevailed over the later one ; a brahmana creditor 
however ( whatever the date of his advance ) was preferred to a 
ksatriya or other creditor (Yaj H. 41 , Eat, 514). Kaut 740 states that 
the debts owed to the Grown and a srotriya take precedence over 
other debts -and that unless the debtor is going to abscond 
several creditors should not simultaneously proceed against one 
debtor. Section 56 of the Bombay Land Revenue Code makes 
Government assessment a paramount charge on the land. But 
acc. to Eat. ( 513 ) if several debts were contracted in writing 
on the same date, they should all be treated as equal and paid 
off pro rata from the debtor’s assets if insufficient ; but, if a 
creditor established that a particular article belonging to a 
debtor was manufactured by the debtor with his money only, 
that creditor alone got the money recovered by sale of the 
article ( Eat. 515 ). Bharadvaja states 741 that if a debtor has no 
cash then the creditor should be paid by sale of the debtor’s 
other property in order viz. grain, gold, iron, cattle, clothes, land, 
slaves, and conveyances, ( in the absence of fields ) his garden 
and lastly his house and in the absence of even a house time 
should be granted to debtors of the three higher castes. 


739. Under the law of the Twelve Tables in Rome a creditor could put 
the debtor to death or sell him to a stranger beyond the Tiber or, if there 
were several creditors, they could divide the body of the debtor among them- 
selves after the third market day (Table III In Ortolan’s Roman Law p 106). 
Vide Sen’s 'Hindu Jurisprudence' pp 315-17 for later Roman and Irish 
rules 


? 40, g iff i trarrfv 

i vt ^ in. u, g 

i %u C5B t urum. q. by ii p. 157 , 
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UVST* q. by cqq fit. p 254, met Ut HI. 259, p. 116. 

In view of this passage the remark of Mr. Golap Chandra Sarkar in his 
Hindu Law’ (7th ed. of 1933) p 432 'Hindu Law nowhere contemplates 
a compulsory sale of immovable property m execution of decrees’ seems 
hardly correct. 
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When a debtor was not able to return the entire debt in a 
lump, he should write on the back of the document of debt the 
sums paid by him from time to time or the creditor may pass 
a receipt (npagata or pmveiapatia, as the Mit designates it) to 
the debtor signed by himself ( Yaj II 93, Nar 1Y. 114, Yisnu 
Dh S VI 26 ). If the creditor, though requested by the debtor, 
would not pass a receipt he was to lose the balance of his debt 
(Far. IV. 114) Nar. 1Y 115 and Br (SB E vol 33 p 332 
verse 66 ) further provide that if the creditor does not write 
down (either on the bond itself or m a separate document) 
the money recovered by dim ma or some other method then the 
debtor himself will be entitled to interest on the amount paid 
by him 741 ° When the whole debt is paid off, the creditor 
should tear off the bond of debt or he may execute another 
document in order, to show that the debtor is freed from the debt 
(if the original is lost or is not within easy reach) and when a 
debt is borrowed in the presence of witnesses, it should be re- 
turned in the presence of the same or other witnesses ( Yaj 11 
94, Visnu Dh S. VI. 24-25 ) Far IV 116 requires the creditor 
to return the document whan the whole debt is paid off or to 
announce openly to others that it has been paid 742 

It has now to be seen who ( other the man himself) are 
liable to pay a man’s debt The liability to pay another’s debt 
may arise on three grounds, (l') religious, (2) equitable an 
moral, (3) legal, such as agency (express or implied- 1 or 
authority. That the sons and grandsons of the original debtor 
aie liable to pay on religious grounds the debt of the father is 
expressly stated by numerous, writers such as Kaut lii- i . 
Yin 50, Mr. IV. 4, Br. (S. B. E vol 33 *V» ™»49). 
Kat (560), Vrddha-Harlta YU 250-51, Yisnu Dh S VI 

uvr i w 
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The important question is whether the smrtis declare the liabi- 
lity of the great-grandson. It is clear that smrtiB like that of 
Br. expressly say that the great-grandson is not liable to pay 
his great-grandfather’s debt. The Visnu Dh. S. YL 28 says 
that the descendants beyond the grandson need not pay if they 
are unwilling to pay Others like Nar IV. 4 and Eat. say that 
the obligation to return a debt ceases from the fourth. The 
question is what is meant by the fourth i. e. is it meant to 
exclude, in calculating, the original debtor or to include him ? 
It is possible to hold (particularly because the great-grandson 
is not expressly mentioned in most smrtis) that the fourth 
means * inclusive of the original debtor \ But this appears to 
be in conflict with the rule in Manu IX. 137 (which is the same 
as Baud Dh. 8. II 9. 6, Vas. 17. 5, Visnu Dh. S. 15. 46) that the 
son, grandson, and great-grandson confer the greatest spiritual 
benefit on the ancestor, the rule (Manu IX. 186, Nar. IV. 6 ) 
that pindas (in truddha) are to be offered by three persons in 
descent and the general rule that whoever takes the inheritance 
must offer the pinda and pay the debts of the ancestor (Gaut 
XU 37, Yaj. IL 51, Nar. IV. 23, Visnu Dh. S XV. 40 and VL 29)! 
Therefore, following the canons, viz. the rights to property are 
coextensive with the liability to perform sraddha and to pay 
off debts (which is quite logical and reasonable), that the 
texts relating to the same subject matter muBt be harmonized 
and reconciled as faT as it is reasonably possible 7 ** to do 
( ekavakyata-nyaya ), that apparently conflicting texts are to be 
assigned their appropriate spheres (wsayaoyavastha), and that a 
direct conflict (and so an option) is to be presumed only if no 
other recourse is open, the Mitaksara and other commentators 
put forward the interpretation that the texts stating that the 
great-grandson is not liable to pay the great-grandfather’s debt 
apply only to cases where the great-grandson inherits no ances- 
tral property, but that he is liable if he takes ancestral property 
Dr. Jolly m i his inote on Nsr. IV. 6 (in S. B E. voL 33 p 44) 
remarks: the doctrine, viz. the liability to pay debts contracted 
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by an ancestor extends to the great-grandson, is opposed to the 
teaching of such an eminent authority as Vtjnanesvara, who 
incuntams m the Mitdksara that the great-grandson 745 js not liable 
for debts conb acted by his great-grandfather, and conversely that 
he does not inherit his property’ He makes similar remarks in 
his Tagore Law Lectures for 1885 (on ‘adoption, partition’ &c. 
p. 171). Dr. Jolly is under some misapprehension since the 
Mit. in two places deals with this matter and expressly states 
that the great-grandson is liable to pay debts contracted by hiB 
great-grandfather if he has taken ancestral estate but not other- 
wise. The following propositions are deduoible from the smrti 
texts and authoritative commentaries like the Mit and the 
Vlramitrodaya (VyavaharapraksSa). The 746 first proposition is 
that the debts of a man must be paid by his three descendants 
(son, grandson and great-grandson) if they have ancestral 
estate in their hands ( Mit on Yaj H. 51 quoted in note 745, 
Sm. 0 U. p 171, V, P. p. 264 ). The 2nd proposition is that 
even when no ancestral estate was taken by the descendants 
the son was liable to pay his father’s debts with interest, the 
grandson was liable to pay his grandfather’s debt but without 
interest and the great-grandson was not liable to pay even the 
principal, if he was unwilling to pay. This proposition is 
enunciated by Visnu Dh S "VI 27-28, Br. ( S. B. E. vol. 33 p. 328 

745. On q nunft r fiv &c. of referred to above the fhaT (on VI 

II 50) remarks, 'uu w I SpfNw 3^" 

I grafted » On the words 

(on vili. 51) the frrai explains frfctgfi swqWhuv svnirqvi vi? firo 
^rfSEi h^i ^wui! i w fbnwwsrSft qrwr- 

I ), Dr Jolly probably misunderstood 1 » and held it 
to mean ‘that a great-grandson does not take the ancestral estate but it __ 
really means ‘if he has not taken &c 1 The II. p 171 says, “ipr-3 

I ■‘Js'fcrft'F'U 1 ’ - 

746 The first proposition is followed by modem decisions m Bntish 
India Vide Lachman Das v Khunnu 19 All, 26 (F. B ) which holds that 
the mortgagee of a man who had mortgaged joint ancestral property can 
enforce his mortgage against the grandson of the mortgagor for the r “ 
non of interest as well as principal, Lada Naram v. Go6lrr f'" tt 
478, Hastl Ullah v. Damodar Prasad 48 All. 518 (P. C ) where t 
Snml held that the great-grandson is liable for the debts of h,s great- 
grandfather as much as he is liable for those of his father ■« ® n 

In all these cases passages from the smrtis of Y*J . ■ 

the Mit. and the Vlramitrodaya are quoted and discussed. 
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"v. 49 referred to on p. 445 ) and Kat. 556 717 . In Narasnnharav v. 
Antaji 2 Bom. H. C E. 61 it was held ( probably following Brhas- 
pati, thongh not quoted in the judgment ) that the grandson was 
liable to pay the debt of his grandfather without interest even 
if there was no ancestral estate. This was felt to be a great 
hardship on heirs (taking no ancestral estate) and in order to 
remove it Bombay Act Vii of 1866 ( the Hindu Heirs’ Relief 
Act) was passed whereby it is provided that a son or grandson 
is not liable to be sued for the debts of his deceased ancestor 
merely by reason of his being suoh a son or grandson and that 
the son, grandson or other heir shall be liable only to the extent 
of the assets that come to 'his hands. The same is the law laid 
down in other parts of India by judicial decisions. Br. (S B. E. 
vol. 33 p. 328 verse 48) recommends that the father’s debt must 
be paid first of all and after that one’s own debt ; but a debt of 


the grandfather must always be paid even before the prece- 
ding 718 two kinds of debt. These two propositions of Hindu 
jurists are very lucidly, but succinctly, Bet forth by the Vlra- 
mitrodaya quoted below 719 . The third proposition (whioh is an 
exception to the above two) is that even a son is not liable to 
pay certain illegal and immoral debts of his father This pro- 
position will be discussed a little further on A fourth proposi- 
tion is that even when the father is not dead, the son, grandson 
or great-grandson may be liable to pay the father’s or other 
ancestor’s debt under certain circumstances. Yaj. H. 50 pro- 
vides that sons (and grandsons) must pay the debt of the father 
when ne is dead or has gone to a distant country or is afflicted 
with an incurable disease. Nar. 7 ** IV. 14, V isnu VL 27, Kat 

_J 4 *‘ ^ 

556 q. by H. p 170 and \ p 45 . 
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548-550 state that when the father, though living and near, 
becomes an ascetic (acc, to Visnu), is afflicted with such diseases 
or calamities as blindness from birth or loss of caste ( due to 
grave sins), lunacy, tuberculosis, leprosy and other (incurable) 
diseases or when he has left his country or has gone on a long 
journey or is very old ( above 80 ) the son will have to pay the 
debt of the father after the twentieth year (from his going 
abroad), Acc, to V. R. ( p 50) if the father’s disease was incu- 
rable or if it was certain that he would not return from his 
journey then the son was bound to pay at once and was not 
entitled to wait for 20 years Eat (552-553) introduces 751 a 
further restriction that even when the father is dead, if the son 
has not attained years of discretion (i e. if he is a minor) he 
need not pay the debt of his father during his minority; but 
when the proper time to pay arrives he must pay the debt, 
otherwise the ( ancestors ) may remain in hell. Thus the sons 
liability during the father's lifetime or absence was not abso- 
lute but limited according to the smrtis and digests ; judicial 
decisions, however, have brushed all this aside and the son s 
liability to pay his father’s debts during the latter s lifetime is 
now as absolute as after his death. This will be discussed 
further on. 


According to all smrti writers even the son, though he may 
have taken the ancestral estate, is not liable to pay certain 
debts of the father which are compendiously described as 
‘illegal or immoral ’in the decisions of courts. G-aut. All- 
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no Tr aut tjt 16 Manu VUL 159-160, Vas 16. 31, Taj. II 47 
and 54, Nar.IV.’lO, Bt. (S.B. E. vol. 33 p 329 verse 51 ), Kat. 

{ 564-565 ), TJsanas and Vyasa provide that the son is not hound 
to pay the following debts of his father viz. those incurred as a 
gurety (for honesty or appearance), for drinking oringamb- 
ling, those arising from idle promises (to bards, wrestlers an 
the like), debts for promises made under the influence of wrath 
or illicit love to women, the balance of a fine or toll and those 
that are not vyavahanka. A debt arising from wrath is explai- 
ned by Kat as one where the father causes physical injury to 
another or destroys another’s property through anger and then 
promises something to pacify the person wronged. As regards 
the suretyship debts of the father, Taj. II. 54, Vyasa and Kat. 
(561) provide that when the father was a surety for payment, 
then the son was bound to pay the principal of the debt for 
which the father stood surety, but the son of the son was not 
liable at all to pay the suretyship debt of his grandfather even 
when the latter was a surety for payment ,S3 r These verses 
about the debts which the son was not bound to pay have been 
quoted and explained in numerous decisions of the courts. But 
as this work does not profess to be a treatise on modern Hindu 
Law those cases are passed over here. What is meant by 
‘debts that are not vyavahatika’ has presented the greatest 
difficulty to the medieval commentaries and digests and also 
to modem courts as noted below ,s *. Kat. 534 further notes that 


753 wmt vbm miSer-mid g* i mi 3 q 
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53 * 9 rwhfhqq- i qrant^i 'n w s rcu i t e sqq. i ft f% p 27. Cote- 
broohe translates q rqra'itRqi as 'debt for a cause repugnant ’to good 
morals'; other renderings are 'which as a decent and respectable man 
the father ought not to have incurred ’ (32 Bom, 348 at p. 351); 'not 
lawful, usual or customary ' (39 Cal. p 862 at pp. 868-869), 'not suppor- 
table as valid by legal arguments and on which no ngbt conld be esta- 
blished to a court of justice m the creditor’s favour ' (37 Mad, 458 at 
p 460); vide Bm Mam v Usafah 33 Bom, L, R 130 (at p 133) and 
Bal v. Maneklal 56 Bom 36 where the various meanings of ‘avyavaharika’ 
and the conflict of judicial decisions are set out (at pp 50-53) In the 
latter case the wide meaning of the words given m 32 Bom 348 has been 
disapproved of (at p 53) In Gmindprasad v. Raghuaathprasad I. L, Ii. 
( 1939) Bom. 533 a Fall Beach has dealt with the meaning of ■ avyavshanka’. 
In Hemnt] u. Khemchand 1 t R. (1943) All. 727 the Privy Council state 
the various renderings of avyavahanka given by different authors and judges 
and hold that ColebroaU’s resdenng makes the nearest approach to the real 
meaning oi the word as used in the smrlis and that it is the character of the 
aeot that is to be looked to and not the actions of the father. 
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where the father beeatne a aiBrfw 
after receiving a pledge from th appeara ° ce (or honesty) 
became, then fhe eon rf SZ, / pm “ wiose surety he 

money due from that pledge in ohm pay the 

gone abroad ,ss . 86 tbe Iberia dead or has 

son’s^abnitvTo 015 ^ 8 "^ 01 ° f the fatber ’ s *** and the 

» a - *»• is •ttzrsr.vs: 

medieval £5 ft tf™ ^ ^ LaW of cages and 
f?f s j s - rt r fe necessary to examine some of the 

In fl! J a ' d d ° Wn the latest deoiaion of the Mvy Conned. 

Nani * T - Ma ”Sla Prasad 51 L A. 129 (=46 All. 95) 
the following five propositions are laid down by the Privy 

undiVid j at A 139 } : (1) the ma ”aging member of a joint 
undivided estate cannot alienate or 'burden the estate gua 

manager except for purposes of necessity; (2) jf he’ is the 
tather and the other members are the sons, he may, by incurring 
debt, so long as it is not for an unmoral purpose, lay the estate 
open to be taken in execution proceeding upon a decree for 
payment of that debt ; (3) if he purports to burden the estate 
by mortgage then, unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate ; (4) antecedent 
debt means antecedent in fact as well as in time, that is to 
say, that the debt must be truly independent and not part of 
the transaction impeached ; (5) there is no rule that this 
result is affected by the question whether the father, who 
contracted the debt or burdened the estate, is alive or dead. It 


755. -aiTicu sfuor- vw !(wm Rust i fibre fet u=r mm? 
an llrnirm 534, q. by the'Mit, on Yaj II 54, 3itrmh p 656. 
Vide Choudlum Govutd Chandra v Hayagrtbd 10 Patna 94, where it was 
held that when a father stood surety for the honesty or good behaviour of 
another as guardian for a minor’s property, the son was not hound to pay 
the suretyship debt of the father. In Kottapallt v Kanupartt 58 Mad 
375, where the father executed a surety bond that a certain judgment debtor 
would file an insolvency petition within a specified period and the debtor 
foiled to do so, it was held that the guarantee was one for confidence or 
honesty and that the sons were not liable on the fatber’s death Similarly in 
Dhtr Naram » Shiva Sahay A. I R. 1935 Fatna 137 it was held that sons 
are not liable under Hindu Law where the father siood surety for appearance 
only In If ar ay an v Venkatacharya 6 Bom L. R 434 it was held that 
under the law of the Mitaksara a grandson is not liable to pay a debt which 
his grandfather contracted as a surety unless the latter in accepting the 
liability of a surety received some consideration for it. 
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is neceBsary to see how far these principles < agree with' or 
deviate from the law of the . smrtis and the digests The first 
proposition is in consonance with the law of the smrtis and of 
the commentaries like, the Mit. Yaj. H. 45 -provides 756 that 
whatever debt is contracted by the head of the joint - family for 
the necessities of’the "family has to-be paid by the members 
who take the ancestral estate When the head is dead or goes to 
f a foreign country. The Mit. on Yaj H. 114 quotes and explains 
a smrti text “ Even one (the head or manager of a joint family) 
can make a mortgage, sale or gift of immovable property in a 
time of distress, for the necessities of the family and particular- 
ly for religious and charitable purposes ”. What is meant by 
* debt® in times of distress ’ and ‘ kutumbfirtbe ’ is explained by 
Kat (.542-43 ) quoted in n. 756. This has been the foundation 
of numerous cases, the first and the most important of which is 
that .of Hvmomanpersauri v. Musstimai Babooee ’’P 6 Moore’s 
Indian Appeals p. 393 (P. G. ). The 2nd proposition laid down 


fan) nut 11^45, vftw sr i v w 

gnuii wmr^ntw emuf ijqnrw 551 %* sm mig « 

wmn q by 30TWR p. 647, TO St lit p 26$ Nar. IV. 3, Mann Vm 166 
v.am Dh S. VI 39 contain simnar provisions. ail o£ them employing 
the word (for the purposes or benefit of the family). 

, 757 ;, ^‘P p _ 423 303 424 of 6 Mo ore's Indian Appeals the Pnvy Council 
employ the follomng words that have become classical : <The power of the 

ZdTL ?£*!!*' Ch "** “ estate h. s own .sunder the 

Hindu Law a limited and qualified power. It can only be exercised rightly 

- in a case of need or for the benefit of the estate The , 8 y 

oetefu .s ^ w . . we estate, actual pressure on 

he estate, the danger to be averted or the benefit to be conferred upon it in 
the particular mstance. is the thing to be regarded.... They thinZhatU 
h ° neSt ' y ’ therea! oristence of an alleged 

fofZdT fTZ y necessity is OQt a condition precedent to 

th validity of his charge and they do not think that ander such cirrum 
stances he is bound to see to the applicatioo of the money'. The words 
the actual pressure, the benefit to be conferred' and the remarks Iw 
inquiry by the lender are a prolific source r! T ^remarks about 

to a mass of case law InL.R 511 A 129 at p 137 the PH » ve given rise 
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above also follows from several smrtis ( such as Yaj. H, 5r 
Visnu Dh S. VX 35, Nar. IV. 2, 4, 6 ) and the rules abou 
immoral debts cited above. But it is difficult to understand 
why the Privy Oounoil make a distinction between a simple 
personal money debt of the father and a debt secured by 
mortgage ( as in propositions 2 and 3 ). The ancient texts and 
commentaries make no such distinction. Vide 42 Mad 711 at 
p. 731, 26 Bom. 206 at pp. 217-219 (37. B.) and 60 Bom. 311 (F.B.. 
where this is pointed out. With the greatest respect it must 
be said that the distinction is not only without dhannasSstra 
authority, but is also anomalous. The distinction between 
* antecedent debt ’ and a debt contracted at the time of execut- 
ing a mortgage is unknown to the smrtis or digests. The 
Privy Council had used for the first time in a very early case 
( viz. Sura] Bunst v. Sheo Proshad 6 L A. 88 at p. 106 = 5 Cal. 
148, 171 ) the words * antecedent debt 1758 for which there is 
nothing corresponding in the Sanskrit authorities and round 
which elaborate arguments came to be centred in numerous 
later oases According to the Privy Council (proposition 5) 
the son’s pious duty 'to pay his father’s debt is as absolute 
during the father’s lifetime as after his death. It has been 
shown above that the duty was not absolute but qualified and 
limited during the father’s life according to the smrtis. 


Yaj. JL 52, Kaut. (M. 11) provide 7 ® that husband and 
wife, father and son and brothers cannot, as long as they 
are undivided, stand sureties for each other or be debtors 
and creditors of each other or be witnesses for each otb . 
The Mit. has a long note on Yaj. IL 52. It shows that a . 
may be divided as to estate from the husband : if the ! alter 
desires (as laid down in Yaj. R 114 )> and that “ft* 

there may be the relation of debtor and creditor between them. 

758 The proposition laid down in 6 I. A at P ' con- 
ancestral property has passed out of 8 * t Jedcnt debt « in 

veyanee executed by a father m consideration of w ciccntl0 n of 

order to raise money for an antecedent dabt dut y to pay ‘ he,r 

a decree for the father’s debt, his sons, by reason of the 7 ^ ^ debts 
father’s debts, cannot recover that property, unless A J b hgd ooW e 
W ere contracted for immoral purposes and that the pc 
that they were so contracted ’. * S 

U. 
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The Mit. further explains the sutras of Apastamba 760 ( 3.p.. Db. 
S, H. 6. 14. 16-19 ) which lay down 1 there can be no division 
between husband and wife, for since the day of marriage they 
have to' perform religious rites together, they also participate 
together in the rewards of merit arising from religious rites 
and also in the wealth acquired; for this reason when the 
husband has gone abroad if the wife spends on necessary 
occasions ( out of the family wealth ) it is not declared to be 
theft’. The Mit. explains that the absence of division between 
husband and wife is restricted to religious rites performed with 
iraiUa fires or sniarta fire and in the rewards of meritorious acts 
and not in all actions or as to all property. Therefore in other 
charities where no sacred fire is required (p&rta acts such as 
constructing a well or a public park ) they have separate rights. 
VideS. V. pp. 353 for various explanations of Bharuchi and 
others on Ap. Dh. S. and Y. P. pp. 255-56. 

The father is not bound to pay his son’s personal debt ; the 
husband is not liable to pay the wife's debt, nor the wife her 
husband’s or son’s But in all these cases if the debt is incurred 
for the benefit or purposes of the family by the son, the wife or 
the husband then the father, husband or wife respectively would 
be liable (Yaj H. 47, Har. IV. 10-11, Kst. 545, 579 ) 7W . K the 
father promised to pay his son’s individual debt or if he appro- 
ved or acquiesced in it he was liable to pay it Manu VTTT 167 
Yaj IL 45, Nar. IV. 12, Br. (S, B. E. 33 p. 329 v. 50), Kst. (545 ) 
provide that a debt incurred for the purposes of the family by 
any one such as the son, brother, uncle, the wife, the mother, 
the pupil or a servant or a Blave even without the consent of 
the head of the family when he has gone abroad, should’be paid 
by the head of the family. This liability and the liability when 
the manager of afamily contracts a debt for the benefit or neces- 
sities of the family arise from agenoy {implied) or authority. 
Kaut. (UL 11 ) holds that the husband may be seised (for work) 

760 : i ur fi ra ynrSt mx 

w « n fk n iv sufajipd i env. v. » ix. 

6. 14. 16-19. 

761 • sur. 1 q n r tfVmaT-intUi q ungjw v 

Tgg; « WIT (545) q. by 3UtrrSt p. 648. «m. m- p. 268, ft. 56. wru* 
rca 5 a 3TOUV would mean agnates residing to the house. 

Thw versB is quoted in Vtrasvami v, Appasvamt 1 Mad. H. C. R p 

qiletid n y?. q. by ryfirw. II. p. 174. 
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if he starts to go abroad without providing for the return of 
the debt contracted by his wife 762 


The general rule that the husband was not liable to pay the 
wife’s debt had an exception viz the husband was liable for the 
debts of the wife in the case of cowherds, vintners, actors, 
washermen and hunters ( and the like ) whose income depends 
on their wives and whose household expenses are defrayed by 
their wives ( Taj IL 48, Visnu Dh S VI. 37, Nar IV.' 19) 
Similarly the rule that the wife was not liable for the husband’s 
debt had certain exceptions, viz a debt of the husband which sho 
promised to pay because he was dying or going abroad or which 
was contracted jointly with her husband 763 (Yaj II 49, Nar 
IV 16-17 ) The Mit. on Yaj, IL 49 answers the objection raised 
by some that, as according to Manu VHI. 416 ( =Udyogapaiva 
33, 64) the wife, son and slave are without property and whatever 
they earn is acquired for him to whom they belong, the wife 
would not be able to pay anything at alL The reply is that 
this verse of Manu does not mean that a wife or son can own no 
property at all, hut all that it declares is that they have no 
independent power to dispose of their property. 

The order in which persons are liable to pay a man’s debts 
after his death is declared by Yaj IL 51, Nar IV. 23, Br. (SB®, 
vol. 33 p. 329 verse 52 ), Kat ( 562, 577 ), Visnu 7 « VL 29-30. 


" 762 srar vires vrh i wfars in. 1 J 

- 763 n vnnsn wnt 

snrniv 16, ^ vr ^ i 
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546, 547 q. by II P 176. *r * PP 27 -274 Ml * 1 

121 at p 124 Kit 546 is cited. In Narotam v Nanka 6 Bom. t 
held that a married woman who contracted a debt jointly with e 
was liable to the extent of her stndhana only and not pern sonaHy 
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Whoever takes the wealth of the deceased (whether » 

then he who tafces nffi w of ^ deoease d’s widow, 

and moral principle that whoever takes the wealth of 
the deceased or his widow (over whom the deceased ^ had 
a sort of dominion) was bound to pay his ddbts. There 
appears to be some conflict between' the texts; but it 
apparent than real Verses (like Kat 577 ) where the son 
Is placed after the taker of wealth and before the taker of the 
widow refer to a son who has separate and independent wealth 
of his own and is more wealthy than the taker of the widow 
(though he himself being disqualified did not succeed to, 
ancestral wealth) When there is no wealth and there are 
several sons one of whom is congenitally blind or otherwise 
incompetent to succeed then the other sons are liable. From 
the fact that the takeT of the widow is made liable for the debts of 
the first husband it should not be supposed that the ancient sages 
approved of widow-remarriage. On the contrary they condemned 
it ( vide Manu V. 162 ), but, as tbe Mit. ( on Yaj. II 51 ) remarks t 
remarriages took place by custom among certain castes and 
nothing could prevent persons from taking widows as kept 
mistresses Therefore as the wife was half of, the husba.hd 
( acc. to Vedic and other passages q. In H. ofDh. voL IL pp. 428, 
584 n. ) she was practically the husband's wealth ( Nar. IV, 
22 expressly says so ) 765 and so the taker of the widow was 
saddled with the obligation to pay the debts of the deceased. 
This sentiment continued to modern times and in the Bombay 
Presidency the Legislature had to declare ( by Bombay Act VU 
of 1866, sec 4 ) that ‘ no person who has married a widow shall 
merely by reason of such marriage, be liable for any of the 
debts of any prior husband of such widow ’. The Vai jay anti 
on Visnu Dh. S. VI 30 quotes Yaj, H. 51 and Nar. IV. 23 and 


765. smrv srjstrv v: t&vy. i *r spsg sp* 
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snnn^i tfen. on vt n. 51. Then -nrr^ ( ) verses 
45-55 ate quoted by the Mit. 
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explains them differently. According to it the word ‘ putra ' 
( in Yaj n. 51 ) is qualified by all the three adjectives viz 
' rikthagraha ‘ yosidgraha ' (one who is married) and ‘ananya- 
siritadravya ’ ( one who has no wife nor child and one who has 
taken no ancestral wealth, either because h.e does not desire it 
or because none exists ). Therefore according to it among bods, 
the son that takes ancestral wealth has to pay the debts of the 
father, on failure of such a son when some of the sons are 
married and some are not, the married ones have to repay 
ancestral debts and lastly when there are no married sons the 
one that is wifeless, childless and also without wealth has to 
pay them. 


Niksepa ( deposit ). The words mksepa, upamdh and nyasa 
are sometimes said to be synonyms (as done byAmara) 7 ®, 
though several ancient works define them separately. According 
to Yaj D. 65 upanidhi is the deposit of an article enclosed in a 
box or the like made with another without telling him of the 
contents of the box. Yaj JL 67 holds nyasa and niksepa to be 
different from upanidhi Narada 767 as quoted in the Mit on 
Yaj. II. 65 defines upanidhi as the deposit of an article in a 
sealed receptacle without counting it in the presence of the 
person to whom it is entrusted and without telling him w a 
the receptacle contains, while a niksepa is a deposit en 
to a man after counting the articles in his presence, m 
Vjn 149 (=Vas. 16. 18), Kaut. JR 12 hold mksepa and upa- 
nidhi to be distinct. A verse quoted by Kslrasvamm 0,1 
defines nyasa as an open deposit and niksepa. as the delwery 
of some goods to an artist or craftsman for being worked «P 
Inufactared. Hkr. (V. 1 and 5) defines rf-**-* 
deposit of one’s articles with another through 
upanidhi is defined in the same way as Yaj 

767. WTtq: < SdWIwW *® st 
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third. Kat. (592) makes 765 upamdh a generic term for all bail- 
ments such as a sold article remaining in the hands of the 
vendor, a deposit, a pledge, bailment to one for delivery to 
another; loan of article for temporary use, goods handed over 
for sale to an agent. The Mit. on Taj. IL 67 defines nyasa as 
handing over to some member in the house an article in the 
absence of the head of the house for delivery to the head of the 
house and niksepa as a deposit in the presence of the depositee 
himself. The V. P. p 280 briefly distinguishes the three as 
noted below. 770 


Niksepa or upantdhi was a bailment made in trust and 
differed from an ad hi in this that the former was not given by 
way of security for a debt or for collecting interest but in 
confidence for safe custody. 771 Br. { SBE vol. 33 p. 332 verse 2 ) 
says that such a deposit is made with another when one is 
leaving one's home, or through fear of the king or for depriving 
one’s kinsmen. 772 Manu VIII 179 (=Nar. V. 2) says that one 
should entrust a deposit to a person who is born of a good 
family, is well-conducted, knows dharma, speaks the truth, has 
a large family, is wealthy and straightforward. The person 
with whom a deposit is made generally receives no personal 
benefit from it -, hence the smrtis ( such as Br. in SBE 33 p. 333 
verses 6-8 ) extol the holder 773 of a deposit made in trust to he 
as meritorious as one who makes gifts of gold or other inferior 


769, WV: Vtftaftfihd TO na nferciftraq ■ W* 

TOT S92q.by^fiNt„II. p 3 , amp* p 662, ftvraw (p 27, 
reads arq 


ST 


770 mitg- i vftiwvfSra 

wto*. • 5Sfr%?r saTOta 


t «v. v p. 280 


771. 


JET'" * *** H p 

as q by Tq , p M 

n _ t ift wro.sllv toot- 

— t-?? * ?""*• ** 

!*.£££’ ' “■ - - - »>■ -»* , m 



456 


History of Dkarmaiaslra 


metals or clothes and condemn the misappropriation of a 
deposit or the losing of it through negligence as very Binful The 
idea is that no one -is hound to accept -a deposit, but when a 
parson -accepts it, his primary duty is to preserve it with care 
and the next duty is to return it at the time agreed or on 
demand. The obligation . arises from the trust reposed in a 
person. The rights of the bailee are limited as compared, to 
those of the mortgagee or pledgee, but the very fact of his 
custody in trust' clothes him with certain rights The amount of 
care required of the depositee is the same as in the case of an 
adhi, viz he is to take the same care of it as he takes of his own 
goods and is not liable if the deposit is lost { along with his own 
property ) through act of God or the king or is stolen by thieves 
( Maim VHI. 189, Yaj. II. 66, Nar. V. 9 and 12, Br. in S.B.E 33 
p. 333, verse 10, Kat. 593 ).” 4 In the Mrcchakatika Camdatta 
accepts liability for the loss of the ornaments deposited with 
him by Vasantasena, though they were stolen, because of his 
high sense of chivalry and of his "idea that proper care was not 
taken by him or his friend. But Nar V 9 is careful to add 
that the loss through vis major or through theft must be real and 
not fraudulently brought about 775 Nar. V, 6 and Br (in 
SBE 33 p. 334 verse 14 ) state that a deposit may be made in the 
presence of witnesses or without them, that it should be retamed 
in the same way and condition in which it was made and that 
if there is a dispute, it may be settled by ordeal (when ere 
are no witnesses)” 6 The article deposited must be returned 
in the same condition (as regards seal See . ) m which ltjra 
handed over ( Yaj II 65 ). It must also he returned to the ma 
himself who made the deposit and not to his co-owners ( 
toTi**.* SBE 33 p 333 verse 9)™ He is estopped 
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from recognising the title of any one except the depositor, as 
in section 116 of the Indian Evidence Act. But if the bailor 
he dead the bailee can return it of his own accord without 
demand to the co-owners ( Manu VIII 186 = Ear, V. 10 ). In 
doing so however he must not return it to one of several heirs, 
but to all or in the presence of all. The loss of a deposit may 
be due to the fact that the bailee consumes it by using it, or to 
the bailee’s negligence or to his ignorance. In these cases the 
bailee was made to reimburse the bailor for the loss. But Kat. 
(597) 778 makes a difference, viz. when a bailee consumes the 
deposit by use he should be made to pay the price with interest, 
when he loses it through negligence he is to pay only the price 
( but without interest ) and if he loses through ignorance, then 
he is to pay a little less ( i e. less by one-fourth ) than the price. 
Vide Br. ( S B E vol. 33 p. 333 verse 11 ) and War. V. 8. If a 
bailor knowing the proposed bailee to be a careless man deposits 
his goods with him, the bailee is not liable even if the goods 
are lost from any cause whatever ( Eat. 599 ). m If immediately 
on demand by the depositor the bailee does not return the thing 
deposited or it is lost after demand from any cause whatever 
( including act of God or king ), the bailee has to return the 
thing or the price of the thing ( when lost ) and also is liable 
to be fined by the king in the same amount ( Yaj. K. 66, War. 
.V.7). If the bailee makes use of the article bailed without 
the permission of the bailor, he should be fined by the king and 
should be made to return the thing bailed with interest (Yaj. 
n. 67, Nar V. 8). In the Raj..T. (VUL 124-157 ) occurs the 
story of a person who had deposited one lakh of dinaras with a 

h BOme moD6 y from «mo to time. 

It further states that, when the balance was demanded, the 

merchant furnished a statement of accounts giving a list of 
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fictitious items of withdrawals for many years with interest 
and showing that very little of the deposit was loft The king 
brought home the fraud to the merchant and ordered that 
the original deposit being used by the merchant should bear 
interest. 


Kat. ( 506 ) provides that when a deposit, a balance of 
interest, purchase price ( not paid though the article be delivered 
to vendee ), or sale price ( aTticlo sold being retained by vendor 
though price is paid) is not returned or paid when demand is made, 
it carries interest at 5 per cent (from the date of demand ). 780 
Mcinu VIH. 191 (which is almost the same as Nar. V. 13) provides 
that where a bailee does not return the deposit though demand- 
ed or where a person without making a deposit claims it from a 
person, both are to be punished as a thief by the king and to 
be made to pay a fine equal in amount to the price of the hailed 
article ( claimed ). The deposit has to be taken back at the 
proper time by the depositor and the bailee has to avoid returning 
it at an improper time; if the latter returns at an improper 
time he should be made to pay a fine double of the value of the 
thing 781 ( Eat. 601 ). 


Yaj. n. 67, Ear. V. 14, Br ™ ( S. B. E. vol. 33 p. 334 verse 
15 ) extend these rules about mksepa to other kinds of bail- 
ments viz. to yaataka ( an article such as an ornamontborrowod 
from a man on a festive occasion), anvahla (what U . handed 
“ to a third man and is the property of_ another and 
has been pledged with a man), ny&sa, upamdhi, 

( giving an article such as gold to an artisan like a goM 
tor nrenaring an ear-ring or the like), prahnyasa (mutual 
deposit). Some of the rules about yScitaka are stated above 
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( pp. 426-427 ). Eaut. 7 * 3 HL 12 states that a yadtaka or avakrita 
( lent on hire ) article should be returned in the same condition 
in which it was received. If lost through act of God or king or 
through theft ( after taking proper care ) the depositee would 
not be liable. Eat. ( 610 ) provides 784 that he who having taken 
the loan of an article for use does not deliver it even on demand 
should be restrained (by the owner) and forcibly made to 
return it and fined by the king if he does not return it ; he 
should be made to pay the price with interest ( if the thing be 
lost after demand ). If the loan of an article was taken for a 
specified period or for a particular occasion or purpose and a 
demand for return be made in the middle and the article is 
not returned when demanded, the person taking the loan 
would not be made to pay the price : but if a person who has 
taken on loan an article does not return it after the period 
fixed has expired or the purpose is served, the borrower must 
offer to the owner the price if the article be destroyed or 
lost and if he does not return even after demand (when 
the period has ended ) the borrower would have to pay the price 
with interest. 


Eat (609) states a reasonable counter-exception to the 
rule in 606 viz. ‘when the owner of an article borrowed by 
another is likely to sustain loss if the article borrowed were not 
returned on demand, then the borrower should be made to 
deliver it even though the time fixed has not ended or the nur- 
pose of the loan was only half fulfilled '. * 

UoSZ ^ a ^ ou ^ Mpmyasa also. Eat. 

|. prQYldes t ^ at if an artisan or craftsman retains an 
article delivered to him beyond th e time that was settled (or 
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agreed ) for finishing the work he should be made to pay ( its 
price ) even if the article was lost through act of God, but the 
artisan shall not be liable to pay the price if the article were 
to be lost through defects in the article itself ; if ( however ) 
what is delivered for being worked or polished is destroyed 
through the fault of the artisan he should be made to pay the 
price 785 . 


From the fact that Kat. 596 (quoted above in n. 778) employs 
the expression ' ddpyah sa ern tat' ( he alone who misappro- 
priates or causes loss of a deposit by negligence ), the words of 
Gant. XII 39 ( quoted above under adfo ) and the fact that 
niksepa is a title distinct from madam (under which alone 
the liability of sons, grandsons, and great-grandsons is expressly 
declared ) it follow's that sons are not liable for the misappro- 
priation or loss of a deposit or article bailed to their father 
or other ancestor provided they have not themselves joined 
or helped in the embezzlement or loss This is made clear 
by Haradatta on Gaut. XU. 39, the Vivadacintamani and the 
Vivadacandra quoted below 786 . 


It is interesting to note that Nfir. 787 V. 15 places on the 
same level ( as to liability for loss ) with the depositee and the 
like the man who takes in his charge a minor that has a good 
deal of wealth i. e the person undertaking the position of the 
guardian of a minor’s property lias to take as much care of 
as of his own and is liable in the same circumstances as a 


«i£l W* G 03 ' 006 « * **+ "Z ^ Z J™ • old cl* 
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delivered to a washerman and torn in the process of cleaning. Co 
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section 27 of the Guardian and Wards Act (VIII of 1890 ) for 
the care required of a guardian 7SS . 


V88. The British India Courts have been very much exercised over 
the question ot the liability o£ ancestral property in the hands o£ the son for 
the obligations incurred by the father by hts misconduct or embezzlement 
either as agent or manager for another or as guardian of a minor’s property. 
It would follow from the passages quoted in n. 786 that ancestral property 
in the hands of the sons is not liable, acc. to some of onr digests, if the father 
used or lost a deposit or loaned article by his negl igence or mismanaged a 
minor's property It is firmly established that the son is not liable for a debt 
incurred by the father in circumstances which would render the father liable 
to a criminal prosecution. Vide Tashaupal Singh v District Judge of 
Agra 61 1. A 350. In the latest case on the point, Govtndprasad v. 
Raghunathprasad 41 Bom L. R. 589 iF. B ) the exemption is caftied 
further and it is recognized that as to the exemption of the son for 'avyav* 
aharika ' debts of the father, there are many cases which cannot be recon. 
cdcd, that it is repugnant to good sense to construe ancient texts in the 
light of a system of criminal Jurisprudence developed long after and that 
the correct rule is to hold that 1 the son can claim immunity when he proves 
that the debt o[ the father was of a character which was illegal, dishonest or 
immoral (p 6Q2) ' though difficult cases may arise in the application of this 
rule It would be far beyond the scope of this work to cite or discuss the 
other numerous decisions. 



CHAPTER XVH 


ASVAMIVIKRAYA ( sale by one not the owner). 


The different modes of the sources of ownership have 
already been referred to ( H. of Dh, vol. H pp. 130 ff ) and will 
be referred to again under daydbKSga. According to NSr. VH, 1 
and Br. (SBE vol. 33 p. 335 verse 2 ) when 789 a person, who 
holds an open deposit, a sealed deposit, an article bailed for 
delivery to another, stolen property, an article borrowed for 
some festival, a pledge, or property lost by a stranger and 
found (by him ), sells it in secret ( or behind the back of the 
owner ) it is to be considered as a sale by one who is not the 
rightful owner, VySsa has a similar verse. The word 1 sells ’ 
is only illustrative and includes gifts and pledges. Similarly 
as most sales by one not the owner are clandestinely brought 
about, Br. employs the words * in secret ' but even if the sale is 
effected openly the same consequences may follow. The same 
rules will apply to an article lost by the owner and found by a 
stranger. Kat. ( 612 ) provides 790 that a sale, gift, or pledge, 
made by one who is not the owner, should be rescinded ( by the 
king or judge), ManuVUT.199 and Nar. (q. by Sm. C. II. 
p. 213, V. P p. 291 ) and others say the same thing. Yaj. JL 168, 
Nar. VIL 2 provide that the owner is entitled to recover his 
property from the person that purchases from one who is no 
the owner. If the buyer purchases an article not in the open 
market, then he is liable for punishment ; if he purchases from 
one who could have no means of possessing the thing sol 
(such as a slave without the master's consent) or far a very 
inadequate price or at a very unusual hour ( at midnight 
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the like ) or from bad characters then he is to be punished as a 
thief (¥53.11 168, Visnu Ufa. S. V. 166, Nar VE 3, Manu 
VHI. 303, Br. in SBE vol. 33 p. 336 verse 11 ). Such a sale is a 
fraudulent one If the buyer purchases (through ignorance) 
in market overt from one who is not the owner, ho incurs no 
blame ( no punishment), but he may have to hand over the article 
to the real owner ( Visnu Dh. S. V 164-166 ). The purchaser 
from one not the real owner can free himself by producing the 
vendor ( called inula in Manu VEL 202, Br. and Kat. ) and 
should not attempt to conceal from whom he came by the 
thing, otherwise he would be liable to be punished equally 
with the vendor as a thief ( N&r. VJI. 4 ). Br. ( SBE 33 p. 335 
verse 3), Manu VUL 201 and Yaj. II. 170 say that when the 
vendor has been produced by the vendee, then the latter is not 
to be proceeded against, but the vendor has to litigate with the 
real owner who has lost his property and when the vendor 
loses the suit he has to pay the price to the buyer and a fine to 
the king and the owner gets his property back. 792 If the 
vendor has gone abroad adequate time Bhould be granted to 
the purchaser to produce him ( KSt 615 ). The purchaser in 
order to escape blame ( punishment ) has to produce the vendor 
and if that cannot be done owing to the vendor’s absence he 
has to prove that he purchased 753 openly (Br. in SBE 33 
p. 335 v. 4, Manu VUL 202, Kat. 615, 618-619 ). If he cannot 
do any of these two, then the purchaser would be liable to pay 
the price to the real owner as claimed and a fine to the king. 
Manu VDI. 198 prescribes that one who sells without being the 
owner but being a member of the owner’s family should be fined 
600 panas, while a vendor unconnected with the real owner's family 
should be dealt with as a thief. The same rule applies to a 
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vendor selling another’s artiole through ignorance or mistake 
and one doing so with full knowledge. The person who has lost 
a chattel and claims it from the finder is described as nasUha 791 
in Kaut JJL 16, Manu VEL 202, Kat. ( 614 ) and elsewhere, the 
word being derived from nasta ( what is lost ). The idea is that 
,, openly purchasing an article in the presence of a number of 
people for an adequate price negatives fraudulent intentand leads 
to the inference of a-purchase in good faith and such a purchaser 
even though he may have to part with the chattel to the real 
ownor when the latter proves his title, incure no blame and is 
entitled to recover from the vendor, if he has to surrender the 
article, the price paid by him. When a person claims a lost 
article as his he has first to prove hiB title and possession by 
evidence -( such as that of his kinsmen or a document &o. ) and 
that he had not sold or. donated or abandoned it ; 995 after he has 
proved his title the purchaser is called upon to prove his 
purchase as honest by evidence i. e. by producing the vendor or 
by showing that he purchased openly and for adequate price 
( Kat 613, Yaj. IL 170 ). When this is done the purchaser escapes 
blame but has to surrender the article to the true owher. Bit. 
(616) adds 796 that in the case of ‘ asvami-vikraya ’ no other 
means of proof whether divine or human (except the evidence of 
witnesses such as kinsmen ) is declared to be proper. Acc to 
the V. P p 293 other evidence and even ordeals may be admissi- 
ble in sale without ownership, but the Sm. C. p. 216 to 
Madanaratna say that on account of the express' words of Bat. 
this fe not possible. If the owner who alleges the loss of an article 
fails to prove his title and prior possession he has to pay a too 
to the king equal to Jth of the price of the article. Kat ( 620 J 
and Kant. (ID. 16) state that on failure to prove his title the 
person claiming 999 the article as his should be fined as i a thief, 

hr ss as w ttjrsi'z 
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provide that when the Teal owner finds his lost article in the 
hands of a stranger he should get him apprehended by the royal 
officers ( such as chauroddliarayitka, acc. to Mit. ), but that if the 
owner thinks that much time will he lost or distance will have 
to he traversed ( for going to officers ) he should himself seize 
the person and bring him before the court The Mit explains 
that the buyer should have the seller arrested and, if the seller 
is dead or gone abroad, that he should hand over the article to 
the real owner. Where a purchase has been made in the midst 
of a row of traders to the knowledge of the king’s officers, but 
from a vendor whose habitation was unknown or where ( after 
the purchase ) the, vendor dies, the real owner ( of the thing 
sold by one not the owner ) will recover his own property after 
paying half the price to the purchaser, since the rule of justice 
in such a case so requires, because to purchase from one { whosr 
habitation is ) not known is a fault ( in the purchaser ) and not 
taking proper care ( of one’s goods ) is also a fault in the real 
owner (Br.in S B. E. vol. 33 pp. 335-36 verses 7-9 or Kat 
621-623 ) TO . Marlci ( q by Apararka p. 775, Sm. C. 31 p. 217 ) 
has similar provisions. Br. (S.B.E. vol. 33 p. 335 verse ^ 
6 ) provides that in a suit where there is no evidence the king 
shall take into consideration the character of the litigants and 
give a decision according as the credibility 0 f the parties is 
equal, greater or less. 
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CHAPTER XVIII 


SAMBHUYA- SAMUTTHANA 801 
(A joint undertaking, partnership) 


Where traders or others (like actors, musicians or artisans) 
carry on a business jointly it is termed a partnership ( Far. VI 
land Kat. 624). 802 Br (SBE vol. 33 p. 336 verses 1-2 ) says 
that a man should carry on a joint business with other persons 
of good family, that are clever, active, intelligent (or educated), 
familiar with coins, skilled in (controlling) expenditure and 
income, honest and valiant ( or enterprising ) and that joint 


undertakings like trade should not bB carried on by prudent 
men with persons ( partners ) who are weak or lazy or afflicted 
with disease or are unlucky or destitute ( of money X 88 The 
meaning is not that all the above qualities must exist in all 
partners, but that according to the nature of the undertaking 
some of these qualities will he absolutely necessary Nsr. 
VL 2-3, Yaj. IL 259, Br. (SBE vol 33 pp. 336-337 veraes 
3 and i ) prescribe that the expenses, loss, profit or work of 
those who jointly lend gold, grain or liquids shall be according 
to the capital put in by each.® The duty of each is to act 
honestly towards the others, whether they are present or absent, 


801 wnjy ls the indeclinable past partic.ple of the root *w.th Wt 
means • having formed together or come together’ and U5WTH means 
ZZl' .Tthe two words mean ’ undertaking in which are joined together 

(labour, capital or both) . 
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in sales or purchases of various commodities. 805 Br. (SBE 
vol 33 p 337 verses 5-7) provides that whatever 806 property 
one partner may give ( or transfer ), being authorised to do so 
by the rest, or whatever document (or transaction) he may 
cause to be executed, all that is to be deemed as done by all 
partners ; the partners themselves are declared to be the judges 
(the deciding persons) or witnesses among themselves in a 
doubtful case and in case of fraud, provided they are not 
already at feud among themselves. It follows from this that 
by entering into an agreement of partnership, each partner 
agrees that he submits to the decision of the other partners in 
cases of doubt If any one from them is found out to have 
practised fraud on the others in sales or purchases he should 
cleaT himself by special oaths or ordeals. Yaj n. 260, Nar. 
VI 5, 807 Br. ’(SBE vol. 33 p.' 337 verse 9 ) provide that each 
partner is responsible to make good what has been lost through 
his negligence or in consequence of his acting against the 
instructions of the others or of his acting without their authority 
or consent. If any one of the partners saves partnership 
property from act of God or the king or thieves ( or similar 
calamity ) by his own exertions’ he is to he awarded ( as his 
special share ) one tenth of the property saved ( Yaj IL 260 
Eat 631, 808 Ear VL 6 ) If any partner is crooked or fraudu- 
lent the rest may expel him without giving him any profit ; a 
partner who is incompetent to work (personally) should get 
the partnership business done through another ( Yaj IL 265 ) 
Yaj. IL 364 and Nar VL 7 and 17-18 state that if one partner 


80S totob TOrer \ w wwqhWH ft *53- inviaapfiu 

q« y ll p 185, P 832. Compare sec. 9 of the Indian 

Partnership Act (XX o£ 1932) about the duty to be just aud faithful. 



qfaro; Vuw» i ? " vMTm; 1 umf'uu vamrvT w =qrgt^rug<n: n q. 

l WTO* ftriH \\ 

bye* * p 200. ft T pp. 113, 123, cq „ p. 299, amp* p g 3 2 has 
all these, ascribes the first to spun. and reads ^ W What is meant 

is that when one partner raises an objection they have to decide what is 
to be done by a majority (and' so they are -judges m theur business) Vide 
sections 12 and 18 of the Indian Partnership Act as to the decision by the 
view of majority and as to agency of partners 

wit. M qqurj 631 q. by VU. rtt in. 305, ft. X. p. 114. - 



468 


History of Lhai maiasha 


IVol. 


goes to a foreign country and dies, his share should be taken 
by his heirs ( son &c. ) or by his agnates or cognates ; in default 
of these the other partners may take it and in default of them the 
king may take it after waiting for ten years to see whether any 
heir or claimant turns up. Katyayana 809 states that in the case 
of artisans who together carry out some work, those among them 
who are directors of new methods get four shares, those who 
are adepts in the craft three shares, those who have studied the 
craft two shares and the apprentices only one share Whatever 
is given to strangers by all together ( i. e. by the partnership 
firm ) should be claimed back by the firm as such ; any single 
partner should not claim it; if he does so he will lose his share 
of the profit 810 . Some rules are prescribed by Br that among 
dancers, singers and musicians, the singers get equal shares, 
while those who beat the tune only get half share each; 


similarly in the joint construction of a mansion or a temple 
the head of the artisans gets two shares. An artisan 8,1 (iitpm) 
is oneiwho manufactures or works upon gold, silver, yam, wood, 
stone and hides or one who has mastered one of the (64 ) arts. 
If a king has ordered a hand of adventurers from among his 
subjects to make a plundering expedition in enemy country, Br. 
( in V. R p. 125 ) and Kat. ( 633-655 ) 812 prescribe that the king 
gets one tenth ( ft acc. to Br. ), the leader gets four shares in the 
remainder, the valiant among his followers three [shares, the 
more capable two shares and the rest one each and that if any 
one of them is caught the money -for his ransom should be 
contributed .by all according to their shares ' 

ment is made as to shares in property by traders, huBbandm , 
thieveB and artisans similar rules apply *. _ 
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IH] Rules nhont distribution of sncrifiaat fees 

It is interesting to note that the ancient Dharmasiitras of 
Gautama, Apastamba and Baudbayana are silent about partner- 
ships, that Manu ( YUL 206-210 ) lays down rules about the 
distribution of fees among the priests at a sacrifice and that m 
one Terse ( VUL 211 ) he remarks that the same principles are 
to be applied in all matters where men work conjointly ( i. e. 
each is to be paid according to the importance and volume of the 
work he does). The rules about sacrificial priests in Manu 
are: If a priest chosen to do work in a sacrifice abandons his 
work a share only of the fee in proportion to the work ( done ) 
shall be given to him by those conjointly working with him ; if 
a priest leaves after the fees are distributed ( as at the time 
of midday extraction of Soma in the great sacrifices like 
Jyotistoma ) then he keeps the whole of it and shall cause the 
remaining work to be performed by another ( who will be paid 
by the sacrificer, acc. to Medhatithi ) When specific fees are 
prescribed to be paid to individual priests at the performance 
of the several parts in a complicated sacrifice, the individual 
priests are to receive them and all are not to participate; as 
for example, the adhvaryu takes the chariot, the brahma priest 
' takes the horse in Agnyadhana, the hotr also takes the horse 
and the udgStr the cart used in purchasing the soma plant. 
The four chief priests are entitled to one half of the fees, the 
first group of their assistants will get half of what the chief 
ones get, the 2nd group % and the fourth J. N&r. YL 10 and 
Br ( in Y. R. p. 120 ) state that sacrificial priests are of three 
kinds viz. one hereditary and honoured by the ancestors of the 
sacrificer, one appointed by the sacrificer himself and one who 
performs the functions of his own accord through friendship 
and that { YL 9 and 11 ) if an officiating priest forsakes a 
sacrificer who is free from any fault and who has caused no 
harm or if a sacrificer abandons a priest who is faultless, they 
both shall be punished but this does not apply to the third kind 
of priest. Sankha-Likhita, as quoted in Y. R. pp. 117 and 
120-121 and Sm. C, 3L p. 188, give elaborate rules about sacri- 
ficial priests dying or leaving work and the fines to be imposed 
on them. Kaut. I1L 14 lays down rules for the receipt of fees by 
priests when they leave off at different stages of such solemn 
sacrifices as the Agnistoma and also when the sacrificer dieB 
without completing the sacrifice. The Yy. Nir. (pp. 284-285 ) 
quotes a few sentences from Kaut. UL 14. 

The above shows that in the times of the ancient sutras, 
secular partnerships had not attained sufficient importance and 




CHAPTER XIX 


DATTANAPAK ARMA ( resumption ot gift ). 


This title is also called dattapradamka 815 (lit that which 
is concerned with the non-delivery or resumption of a gift ). 
Nar. VII. 1 defines it as that title where a man desires to resume 
what has been given by him because it has been improperly ( in a 
manner opposed to law ) given by him Nar. (VII. 2 ) divides this 
title into four topics viz what may not be given, what may be 
given, what are valid gifts and what are invalid gifts. Nar. VI3. 
3-5 andBr (SBE vol. 33 p. 342 verse 2) state that there are eight 
things that cannot be given { adey a ) viz an anuahvta, a deposit, 
yaa taka, a pledge, property jointly owned with others, a deposit, 
son and wife, the entire property in the case of one who has 
offspring, and what has been already promised to another. 
Vide Kaut. HL 16, Yaj. IL 175 8,6 for a similar but more com- 
pendious statement, and Kat. 638. These cannot be given 
either because they are not one’s absolute property or because 
the gift of them is forbidden by the sages. In the, case of even 
those who hold that one has ownership over one’s, kon or wife', 
the gift of them' is not possible because it is forbidden, just as 
though one owns rice, yarns and iriSsa beans, one cannot make 
offerings of jnasa because the veda prohibits, their use in the 
words ayajniya vai masah ’ U by Sahara on Jai. VL 3. 20 j. 
So son. and .wife cannot be given on account of the prohibition 
mthe smrtis. , The general rule of what may be given is stated 


So ace. to this means «not improper abstraction what is 
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by Yfij II 175, N&r. VII 6 and Br.(SBE33p 342 verse 3), 
Kst 640 viz. whatever is absolutely one’s own excepting that 
required for the maintenance of one’s family may be given 8,7 
Manu { XI. 9-10 ), N&r. VII. 6 and Br. ( quoted in H. of Dh. vol 
II pp. 850-851 n. 2007) condemn those who stint their family 
or servants in order to bo charitable to others and say that he 
who does so would incur sin. Manu XL 7 (=N&r. VIL 7), Vas 
VIII. 10, Yfij 1. 124, Visnu Dh S. 59.8 prescribe that he alone 
who has property sufficient to provide for three years’ mainten- 
ance for thoso whom he is bound to maintain or has more 
wealth than that may drink somn i. e. may engage in a soma 
sacrifice ( which costs much ) 


Nfir. VJQ. 8 states that there are seven kinds of dalla gifts, 
i o gifts or transfers that cannot be resumed because they are 
made by a person in full possession of his faculties and of 
things that belong to him absolutely and are not forbidden 
They arc : the price paid for goods bought, wages, what is paid 
for pleasure (derived from dancing, singing, wrestling), a gift 
through affection, a gift made in gratitude, money paid to a 
bride’s kinsmen, and gifts for spiritual or charitable purposes 
Acc to Br« (SBE vol. 33 p. 343 verse 8) there are eight 
kinds of valid gifts. N&r. VH 9-11 mentions sixteen kinds 
of invalid gifts, which have already been set out (in B.otiJn. 
vol 11 v 887 where Gaut, V. 22 that specifies some invalid gifts 
has' also been cited). Vide K&t 647. The difference between 
gifts of (idem and adaUa gifts is this. In the first class of cases 
the gifts being forbidden are entirely null and void, whflo 
adaUa gifts are thoso that are voidable and may he set as 
bythe court on the application of the donor himseK, 
of Z Tncapacity of the donor due to 
age, minority, mis take etc, ttt 646 and Kant (HI B l*«. 
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that if a man 819 3b in danger of life and promises the gift of all 
his property to whomsoever may save him, he may resile from 
the promise and pay only what an expert or arbitrator may 
award. Kat. ( 650-651 ) defines titkoca (bribe) 820 as what is 
obtained in these ways viz. by giving (or threatening to give false) 
information about a person as a thief or a felon, or as one who 
breaks the rules of decent conduct, or as an adulterous person, 
or by pointing out those who are of bad character ■ or by 
spreading false reports about a person. He further provides 
that a person offering the bribe sbpuld not be fined, bnt the 
intermediary may be fined and if the person accepting the 
bribe has been appointed to an office by the king he should be 
made to return the bribe and pay a fine eleven times as much to 
the king. But Kat. adds that where a person, not holding a 
public appointment obtains some gratification for work done, 
he would not be .held guilty and would not have to Teturn what 
he received as a reward or in gratitude. Harlta holds out 821 
other-worldly evil consequences for not actually delivering 
what is promised ot for resuming what has teen already 
delivered as a gift viz the person doing so falls, into Hell and 
is born ae one of tbe lower animals and adds that what is 
promised as a gift for a religious purpose iu so many words 
but is not actually delivered beoomes a debt in this world and 
the next i. e. the king should make the promisor, give the 


5LH 64 l q ' by 781 > » t P 134. II. p 193. 

• SwrwmsrimaRivT wrowm. n 3romsi m. w. " 

„ l ^ WTO WW- 

frwgiftgftwqt Bfr « ^ ^ 

» emw. 650-653 q. by * ft 286, 782, TO . m 320 \r. „ 

P- 312. «r «. p. 205 The lad lan Penal Code, **.«» m (illpstari™ fi 

^SSSSSSSg 


fiO 



474 


History of Dhat maiastra 


promised gift and should inflict a fine. Kat. ( 643 ) provides 822 
that a man who having voluntarily promised a gift to a 
brahmana does not deliver it should be made to render it as a 
debt and should be awarded the lowest amercement and further 
( verse 566 ) that if a man promises a gift for a religions 
purpose whether in good health or in disease, his son ( or other 
heir ) should be made to pay it if the promisor died without 
actually delivering it These verses show that in two cases 
gifts though' not completed by delivery of possession were 
enforced by ancient Indian courts viz. when the gift was 
promised to a br&hmana or when the gift was declared to be 
made for a religious and charitable purpose. The last verse 
contains the beginnings of the idea of a will, since the mere 
declaration of the intention of a man to give for a religious 
purpose is made enforceable after his death against his son 
or heir. 'But this germ could not evolve into a full-fledged law of 
testamentary succession on account of the practice of adoption, 
the requirement that a gift must be accompanied by present 
possession and the incidents of the joint family on account of 
which no single member could alienate family property except 
for legal necessity and which involved the doctrine that on the 
death of a member his rights ended and passed by survivorship to 
other members. Br. expressly states this. 823 But a gift though 
promised need not he paid or carried out if the promisee tens 
out to be an irreligious man ( Gaut. V. 31 ). Nar. VH12 and r. 
provide that he who enjoys an invalid gift and he who makes a 
forbidden gift are both to be punished by the king. 


In H. of Dh. vol, IL p. 841 it has been stated that gut co™ 
in the cessation of the ownership of the donor in a thing and 
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offering of a dalcsim to the donee, vide H. of Dh. vol. H. p. 855. 
Some writers like Jlmiitavahana dispute the statement 825 that 
acceptance is necessary to constitute a gift The Dayabhaga 
states that by the mere relinquishment of a thing by the donor 
( i e. by the activity of the donor himself ) the ownership of 
the thing passes to the person intended as the donee, that the 
ownership of the other man does not arise by acceptance, that 
though ownership in the donee does arise by the mere activity 
of the donoT, yet acceptance ( svikara ) which is an activity of 
the donee makes the thing donated capable of being disposed 
off by the donee as he likes on account of his idea * thfe is mine ’ 
The Dayabhaga indulges in casuistical reasoning in support of 
its view, which it is not necessary to set out here. But the 
remarks of the Dayabhaga are, not satisfactory, since it does 
not adequately explain what is to happen if the intended donee 
refuses the gift On its hypothesis ownership has passed to 
the donee without acceptance being necessary. If the donee 
refuses, or dies without accepting, who is the owner ? Can it 
be said that the thing becomes the property of whosoever first 
takes it up and that the donor cannot prevent a third person 
taking it up? The V. P. pp. ,426-428 severely criticizes the 
Dayabhaga for its views 
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CHAPTER XX 


yetanasyanapakarma, abhyupetyasusrusa 

AND SYAMIPALAYIVADA 

(Non-payment oE wages, non-rendition o£ service, dispute 
between master and herdsman). 

The question about the payment or non-payment of wages 
to those whose services are hired for work is dealt with under 
this title ( Nar IX. 1 ) According to Br. there 826 are three titles 
of law in which the question of hiring enters, viz. abhyupefya- 
iuirusa, vetanasyanapakai ma and svanitpSIavwada. Mann and 
Xaut. do not treat of the first of these three Sere vetanasyu- 
napakarma will be first dealt with, then cibhyupelyuiuirusa and 
smmpalauvada will be separately treated of. All these three 
topics are concerned with masters and servants or employers 
and employees The rules are different according as the 
contract of service is for a fixed term or for an indefinite period 
or is for executing a definite piece of work and according as 
the rate of wages or the hire is fixed beforehand or is not fixed. 
We have further to remember that the rules are spread over a 
largo period L e from about 6th century B C. to about 500 AJD. 
(from Gant, and Ap. to Br. and Kat ) The rules deal with the 
liabilities of both masters and servants Nar.IX. 2 states that tne 
wages agreed upon may be paid at the beginning, in the mi 
or at the end of the work undertaken But when no wages are 
rtM hafar.handBM.IX 3. YU 
that a. ( agent of a) trader, tbo cowherd, tto 
should receive a tenth part respectively of the profit 
milk and of the crops. This latter according to the 
p. 201 holds good where the crops are raised eas y 
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; S. B. E. vol. 33 p. 345 828 verse 13 ) lays down the rule that if 
the employer supplies food and clothing to the servant, the 
atter should get a fifth part of the crops ( if no wages are 
settled ) or a third part if the servant is given no food nor 
slothing hy the employer. When no wages are settled Vrddha- 
Manu prescribes that proper wages will he determined by 
sxperts in carrying 829 maritime trade ( and other traders ) who 
bake into consideration the time, the place and the purpose Even 
when the wages were settled the employer could give less or 
more according to his pleasure in certain cases viz when a 
servant or agent acts against the restrictions of time and 
ilace prescribed by his employer and consequently the profit 
s much less, the employer may give less than what is agreed 
but if the agent brings more profit ( than expected ) he may 
;ive more ( Yaj IL 195 ). When two or more employees under- 
take to finish a work but cannot finish it ( owing to ill-health 
or similar obstacle ) each of them should be given the wages 
appropriate to the portion done by each { as settled by an 
arbitrator), but if the whole work is finished by them the 
agreed wages must be paid to all of them together ( Yaj. IL 196 ). 
Yaj. n. 193, Nat. IX 4 and 830 Br. state that it is the duty of the 
employed or servant to take as much care of the utensils 
supplied by the employer as he would take of his own, and 
that he should not act in that respect wantonly ( or crookedly ) 
and that if he did so his wages would become less. If a hired 
servant, after receiving his wages, does not do the work agreed 
to be done though able to do so, he should be made to repay 
to the employer tile wages received and a fine equal to double 
of the wages and if he had not received wages but left the 
work without c ause he should be made to pay to the employer 

w. W .q D.p 202. „ , p 324,Tfib P 298.^^^ 
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an amount equal to the wages (Yaj II 193, Nar. IX 5, Br. in 831 
S B. E ,vol, 33 p. 345 verse 15 ). Eaut ( HL 14 ) prescribes a 
fine of 12 panas for a hired servant who does not do the work 
undertaken even after receiving the wages and that he should 
he compelled to do the work. Nar. IX. 5 and Eat. 657 provide 
that that the king should compel him to do the work and then 
the agreed wages may be paid to him ; but if he does not do it 
he should be fined 832 The fine in such cases aco to Vrddha- 
Manu was 200 panas, Manu VUL 215 and Br. ( S. B. E. 33 
p. 345 verse 16 ) and Matsya 227. 9 provide that a hired servant, 
who though not ill, does not arrogantly do the work agreed 
should be fined eight krsmlas and would not get wages at all. 
This applies where a substantial portion is left undone, but 
where only a little of the work undertaken is left undone then 
the servant is not to be fined, but he would lose all the wages 
( Manu VUL 217 ). But if a servant falls ill, then he may do 
the work after he becomes well and would get the a greed wages 
even if a long time may have elapsed (Manu VUL 216). 
Eaut. ( m. 14 ) also provides that if the servant suffers from 
illness or is overwhelmed by a calamity, concession may he 
given to him or he may offer a substitute. The ip. DE S. (H. 
11 28 2-4 ) prescribes that if a husbandman who is not a slave 
but is hired for work) gives up the work or a cowherd acte 
similarly he should ,be punished with flogging and the animals 
handed over to the cowherd should be taken back from im. 
This may have been the ancient law, hut, it was D2odlfie 
later ages. Eaut/ (HI 13) states that if the employer does 
not pay the wages he should be fined six panas or a te " d 
of the proper wages or the wages agreed upon andffthh^ 
person denies the receipt of wages (though he wly » 
them) he should be fined twelve panas 
waees 833 Eaut. (ID. 14) further provides that in the jo 
of service it may he provided that the master is not to empl 
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another servant or that the servant is not to work for another 
master during the period fixed. 


Yaj. IL 197, Nar IX. 9, Eat. 659, Visnu Dh. S.® V. 155-156 
provide that if through the fault of a carrier ( and not through 
act of God or the king) goods entrusted to him for carrying are 
lost or become deteriorated, he should be made to pay for the 
loss. Vrddha-Manu specifies that if the goods are lost through 
the negligence of the servant he has to pay only the price, 
but if through spite then he should be made to pay double the 
price. If a hired servant ( such as a palanquin-bearer or an 
armed guard ) causes obstruction ( by refusing to work ) at the 
time of starting for an auspicious matter ( such as a marriage ), 
he should he made to pay double the amount of the wages 
agreed upon and another servant may be engaged ( Yaj, n. 197, 
Nar. IX. 8, Kat. 658, Vrddha-Manu in V B. p. 163 ). Yaj. IL 198,' 
Nar. IX. 7 provide that if a servant abandons his work ( as a 
bearer or guard) after a start is made (when not seized by 
illness) he should be made to pay or the whole of the 
wages according to the distance traversed and a master 
abandoning a servant in similar circumstances should be made 
to pay similarly. 


If a servant agrees to take a lump Bum for some work to be 
done for a certain period and leaves the work before the period 
elapses he would lose all the wages, but if he leaves in the 
middle of the period through the fault of the employer ( such as 
scolding without any fault of the servant ) he would be entitled 
to receive a proportionate part of the wages ( Ear a bv V E 
p. 161). 835 Visnu Dh.S V. 153-154 and lU provide th!; 
m the same circumstances the servant would have to pay a fine 

***3 * n.p 203. ft.,. p . 162, zb- 
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of 100 panas and that if the employer abandons the servant 
before the period fixed has expired he would have to pay the 
whole of the wages to the servant and a fine of one hundred 
panas ( except in the case of aot of God and the king }. Eat 
(660 ) provides that a master deserting on a journey his servant 
that is tired or falls ill should be fined the first amercement if 
he does not wait for three days in the village. If a trader after 
engaging a vehicle or draught animals for carrying bis 
merchandise for hire, does not employ them to carry his goods 
he should he made to pay a fourth of the hire settled and the 
whole of it if be discharges them when only a part of the 
journey has been made ( Ear. IX. 7 ) If the merchandise be 
attached 836 (by the king’s officers for toll &c. ) or be stolen 
the servant engaged to carry the goods will receive a propor- 
tionate amount ( out of the lump sum agreed to be paid fora 
certain journey ) according to the distance travelled ( Kat. 661 ) 
If the employer does not pay the wages of a servant even 
though the latter has done his work the king should make him 
pay the wages and also a proper fine (Br in S. B. E vol. S3 
p 346 verne 18 ). If a man® 7 having hired elephants, horses, 

bulls, asses or camels does not return them even though the 

work ( for which he hired them ) is finished he should he made 
to restore them together with the hire (up to the day of return} 
The same rule applies to a man taking on rent a house or 
water ( reservior ) or a market and not giving it up at the ttae 
fixed (Eat. 662-663 ) Ear. (IX. 20-21) provides ttot rf a 
person builds a house on another’s land by paying ' 
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the materials of liis house to tlie owner of the land when lie 
lias to give up the land. An important rule is stated by Ur. 
(S. B. E, vol. 33 p. 346 verse 17) that wlion a servant 838 employ- 
ed by an employer does some improper act { such as a theft ) <to 
another for the benefit of his master, the latter would be held 
responsible for the loss. lUe. Matsyapurana, says, that if a 
teacher having agreed to teach a lore or craft for money which 
he receives fails to do so, he should be fined the whole of the 
amount 839 of the fee. 

From the above it will be clear that contracts of service 
and letting on hire are lumped together under one head by 
the smrtis. 

Kant. D3. 14 provides that persons may be paid wages by a 
guild or corporation of workers of which they are members. 
The - earnings of such guilds may be divided equally among all 
workers or as agreed upon among themselves. Yaj. II 265 also 
refers to the fact that rules similar to those of partnerships 
may apply to guilds of husbandmen and artisans. 

Certain rules are laid down in Nar. IX. 18, Yaj. II. 292 and 
Matsyapurana 227. 144-146 about the monetary liabilities of 
prostitutes and persons visiting them. Vide H. of Dh. vol: II. 
pp. 638-39 above. The Matsyapurana (227. 144-146) states 
that a brahmana who visits a prostitute should he fined as 
many panas as he paid to her, that if a prostitute after receiv- 
ing her fee does not receive the visitor and goes elsewhere she 
should be made to pay to the visitor double of the fee and a 
similar sum as fine to the king, and that if one, after telling a 
prostitute that she is to visit a certain person, takes her to a 
different person, he should be fined one gold m^aka. 

The Matsyapurana (227. 147) further states that a visitor 
who has had sexual intercourse with a prostitute and yet has 
not paid her fee should be made to pay double the (agreed) fee to 
her and a similar sum as fine to the king. Narada provides that 
the chief prostitutes and the voluptuaries that stay with them 
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should help in deciding monetary disputes in whioli prostitutes 
are concerned «° (q in Sm. C. IL p. 206 and others). Nar. 
( IX 18-19 ) prescribes the payment of eight times the fee and 
a similar fine in the case contemplated in Matsya 227.147. 

Abhyapetyasusi usa ( non-rendition of service after making 
a contract to serve or obey ) 8!1 . Nar M, 1 defines it as the 
title in which after having undertaken to serve or obey one 
does not act up to it. The ancient dharmasutras mention only 
two kinds of servants viz. agricultural labourers and herdsmen 
Vide Ip Dh. S. 1L11.28. 2-3 andGaut. XU 16-17“ Acc. 
to Nar, VIR 2 and 3 there are five kinds of servers { or atten- 
dants ) viz. four that are called karmakara ( performers of 
labour ) and the fifth class comprehends slaves of fifteen kinds ; 
and the four karmakaras are pupil (itsya), apprentice (anlemrn), 
a hired servant ( bhrlalm ) and' one who supervises hired 
servants ( adhilcarmakrl ). Not being free to do as they like is 
the common attribute of these five kinds of attendants, but there 
is a distinction among them due to their castes, their peculiar 
actions and their mode of maintaining themselves (Nar VUL 4). 
A sisya ( pupil ) is one who desires ( from his teacher ) instruc- 
tion in Vedic learning, an antevasin is one who receives instruc- 
tion in some craft such as goldsmith's work or dancing, a hired 
servant is one that does some work for wages, an adhikarmakrfc 
is one who supervises hired servants. Work is of two kinds, 
subha ( i. e. pure, done by the four kinds of karmakaras ) and 
aiubha i. e impure (done only by slaves). Asubha acts com- 
prise 843 ( Nar. VUL 6-7 and Kat. 720) sweeping the doors ot 
houses, pits in which leavings of food axe thrown, roads, rubbish 
heaps; scratching or shampooing the private parts (of m 
masters); collecting and throwing away leavings of food, 
ordure and urine and making use of one’s limbs .( hand &c ) 
the master’s desire for wiping oS the master’s private P”®; 
other actions are pure Karmakaras do work for securing 
learning or oynana ( art or c raft ), some desire or mo 
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713 resides with a master craftsman to learn some ai 
StTi as goldsmith's work, singing, dancing house- 
building ) agreeing to 'work under him for a stated period, 
the master craftsman gives him food and teaches him m his 
own house, does not put him to any other work ; if the apprentice 
leaves the teacher even though the latter » filling to teach 
him he (the pupil ) should be made to stay with the teacher and 
may he whipped or confined ; the pupil even though he may have 
become an adept has to stay with the master till the end of the 
agreed period and the teacher appropriates the fruits of the 
apprentice’s labour. If the master does not instruct the appren- 
tice in the craft and makes him do other work, he would 
be liable to pay the first amercement and the pupil may 
leave him MS . 


Hired servants have different grades among them arising 
from the work they do, the wages they receive and the period 
for which they are employed and they axe distinguished from 
apprentices in these respects and not as regards caste or mode of 
maintenance. According to Nar. VUI. 22-23 1 and Br. ( S. B. E 
vol. 33, p 344 verse 8 ) a hired servant is of three kinds and his. 
wages depend on the work he doss and his ability to do it. The 
three kinds are the highest (viz a soldier), middling (an 
agriculturist), the lowest 846 (a porter) A hired servant may 
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be' engaged for a day, a fortnight, a month or for longer periods 
should perform the work undertaken and get the wages agreed 

“ P ° n :. He ™ ay P aid in Cfl sb or by giving him a sham of 
erOps or a share m the milk of the cattle he tends 847 


A person who is employed and givon authority overall 
servants and also one who looks to the affaire ( expenditure &c.) 
of the household is called ‘ adhikarmakrta ( or-krt ), aco. to Nan 
VHt. 24, All these four are called workers m clean occiipa. 
tions, while the fifteen kinds of slaves are employed in the 
lowest and dirtiest work ( Nar. VIII. 25) The difference 
between the hired servants and slaves is this that the latter 
surrender all their freedom and themselves entirely to another, 
while the former, though dependent to some extent, do retain 
some freedom ( Kat 715 ), but a brahmana was not to be a 
slave 8 *® In very ancient times the master's liability for the 
acts of his servant does not seem to have been recognized. For 
example, Gaut XII 17 states that if cattle entrusted to a 
herdsman cause loss to crops, then the herdsman is to be held 
responsible ( and not the owner who employs the herdsman ). 
But Manu. VUI 243, Yaj. I L 161, Nar XIV. 29 appear to 
hold the master liable to make good the loss caused by the 
herdsman’s default Vide Br. quoted above under letmmp- 
mtpulcarma. 


The kinds of slaves and the incidents of slavery have bcon 
already dealt with in H. of Dh. vol. B pp 180-189. A few 
matters not referred to there may be dealt with here ‘ Buddhist 
India ’ p. 55 ( by Rhys Davids ) shows how slavery in the 
Buddhist period was not as miserable as under the Greeks The 
Rajatarangini IV 39 states that king V ajraditya of Kashmir 
( in the 8th Century A D. ) sold many men as slavos to 
Mlecchas, One cannot help blaming the British Indian Govern- 
ment for the Assam Labour and Emigration Act ( VI of 1901 ) 
whereby a modified form of serfdom or slavery was legalised for 
the benefit of the tea planters of Assam, Bengal and ot or 
provinces and by sections 168-169 of which poor indontmea 
labourers who were induced to labour on the sumptuous mont y 
wages of five rupees were liable to be sentenced to fino or » 
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default to imprisonment, if they left off the work to which by 
agreement they were tied down in unhealthy districts and 
unhealthier surroundings. 

Kat. (725 ) provides that 819 if a woman who is not a slave 
marries a slave she becomes a slave since her husband is her 
lord and is dependent on his master. If a person buys or sells 
a brahmana woman 850 as a slave the king should annul that 
transaction and all persons ( concerned in it ) should be fined 
by him and the same holds good in the case of a woman of a 
respectable family who took shelter with a person and was 
made a slave by him or transferred by him to another as a 
slave ( Kkt. 726-727 ). The punishment of first amercement is 
prescribed for a person who has sexual intercourse with the 
nurse of his child or with another woman who is not a slave 
and the wife of his attendant as if she were a slave ; and a fine 
of two hundred panas is provided in case a master who is not in 
difficulties and is well-off desires to sell a female slave who is 
faithful and weeps bitterly (being unwilling to leave him). 
Nar. VllL 40 provides that if a slave leaves his master and goes 
over to another saying ‘ I am your slave ’ that would not help 
the slave, as his former owner would be entitled to claim him 
back. Udanas states 851 that a guru ( elderly person ), a sapvnda, 
a brahmana and persons of the lowest castes ( candalas &c. ) 
cannot be made slaves, nor can any one ( of the higher castes ) 
who is superior in learning lie the slave of one of the same 
caste. 
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CHAPTER XXI 


SAM HD- V Y ATIK RAMA AND OTHER TITLES 
( Violation of compacts or conventions) 


Nar. (XIII. 1 ) employs tbe expression vtmayasyunaiiaktn im, 
Manu VllL 5 employs the first expression. Manu (VJU. 218-219) 
has both names in view, when he says ' 1 shall now declare the 
rules applicable to those who violate samayas ( conventions ) 
He who haring entered into a compact ( sntimd ) under ( the 
sanction of) an oath with the inhabitants of a village ora 
district or with a group of traders or other persons breaks 
it through greed should be banished from tho kingdom bj 
the king.* In Ap. Dh. S. 1. 1. 1. 2 and H 4, 8 13 tho word 
* satnaya * 852 is employed in the sense of * convention or accept- 
ed doctrine The same word is also used in tho sense of 
‘ agreement ’ as in Y&J. I 61 ( gandharvak sainayanimthak ) In 
this title it means * the acceptance of a certain rule or convent- 
ion arrived at by many \ as explained by 853 Mcdhatithi on 
Manu VUE. 219. It signifies a local or caste usage or convent- 
ion made by groups of people ( such as guilds and corporations ) 
binding on all members that form or join tho several groups. 
The Amarakosa holds that acara and samnd are among the 
several meanings of snmal/a Medhatitbi explains that, if the 
inhabitants of a village come to a decision that they would 
oppose the inhabitants of a neighbouring village who new 
indulging in grazing their cattle in the pastures of tho former 
village or diverting the watercourses and that if in doing *o 
there was a riot or a suit were filed before tho king, all s.mtin 
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be of one mind, that any one of those wlio encouraged this 
decision would be liable to be punished if he backed out of it 
through some inducement offered by the headman of the other 
village. NaT. XIII. 1 explains that samam means the rules ( or 
conventions ) settled among heretics, naiganuts 854 and the like. 
Yaj IL 192 and Nar. XIII. 2 provide that the conventions of 
guilds, Jiatpamas, heretics, Srenis, pugas, ganas and in towns 
and districts should be enforced by the king and their traditional 
mode of conducting their business should be protected Some 
remarks have already been made on guilds and corporations 
above (pp. 156-57 notes 196 — 198). Vide also H. of Dll. vol. 
IL pp. 66-69 for the guilds and corporations and the meanings 
of words like Irem, puga , gaija etc. Some further informa- 
tion is added here. The Sm. G. ( II p. 223 ) has a very 855 interes- 
ting note illustrating the various conventions of several groups 
and its remarks are copied verbatim by the V. P. pp. 332-333. 
It says : ' Even heretics have certain rules made for the benefit 
of their monasteries Among naigamas there is a practice that 
those who disregard messages brought by servants wearing a 
specific jacket ( as a uniform ) should be fined. Srenis are 
guilds of craftsmen such as weavers. They have rules that 
certain articles aTe to be sold only by a certain guild and by no 
other. Pugas are groups of elephant riders and horse riders.’ 
Vrata is defined by Kat. as a body of persons armed with various 
weapons, while the Mahabhasya on Pfinini V. 2. 21 ( oratena 
jivatt) explains it as a ‘group of men of several castes and several 
occupations who make a living by relying on their formidable 
bodies '. Acc to the Mit. heretics are those like the Bauddhas 
who do not regard the Veda as authoritative. Qana means, acc. 
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to Mit ‘ an assemblage of armod persons subsisting by follow- 
ing one occupation while Kat ( 680 ) says it ib a corporation 
of bralimanas. In the Rajat IL 132 reference is made to corpora- 
tions of purohitas at templeB and tirthas ( sacred places ). Tbo # 
Sm. C states that among pugas and vratas there is a convention 


that they must go to battle all together and not separately. 
Among ganas there is a usage that the lobes of the ear (of a child) 
are to be pierced on the Sth day or in the fifth year from birth. 
Among mahajanas in a settlement of brahmanas there is a 
convention that a brahmana repairing to them for collecting 
tecs to be paid to his teacher ( at the close of Vedic study) should 
bo honoured ( i e. should he paid some contribution ), In 
certain districts there is a usage that either the seller or the 


buyer should keep in his hand jV of the price ( probably for 
finding out whether the article is useful for the purpose in hand 
and resiling from the bargain if it is not ). In forts or capitals 
there is a rule that corn taken out of it by a person with him 
when going out elsewhere should not be sold by him. In villages 
there is a rule that in pastures no digging would be allowed. In 
the hamlets inhabited by Sbhlras there is a convention that for 
adultery by a male or female there is to be no fine. It does 
credit to the ancient writers on dharmasastra that they were 
tolerant enough to require the king, whatever his own religious 
persuasion might be, to honour and enforce the usages of even 
heretics among themselves. The onlyrequirement wastbatth 
enforcement of their usages must not be opposed to the inter 6 
of the country or the capital and must not cause com J 
and must not be plainly immoral* . ; 

andMedbatithi on Manu TO. MO) YSj (IL 
down the following rules : there should he a ™^J 
three or five, acc. to Br. ) » to look af tor the M- * 

" 111 * j p|4^ 
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honour them. 'Whatever is obtained by any one sent bn the 
business of the group must be handed over by him to the heads 
of the group ( also Br. in S. B E. voL 33 p. 349 verse 22 ) 858 and 
if he does not do so he should be fined eleven times as much. 
Whoever goes against the heads of the group that are working 
for its benefit should be punished in the first amercement (by the 
group itself, acc. to Sm, C. II. p 224 }. K&t, (677) states the general 
rule that whatever is obtained ( by the committee or advisers of 
the group ) or is saved by them or whatever debts are incurred 
by them for their group and whatever they obtain through the 
king’s favour should be shared equally by all ( members of the 
group). Kat. ( 674-675 ) provides that whatever debt was 
professedly incurred by the committee for the group but was 
misappropriated by them or applied to their individual purposes 
must be paid by them and that those who subsequently join the 
groups already formed become equally entitled to the property 
and liable for the debts previously acquired or incurred. Manii 
VXU. 220 and Br. ( S. B. E. vol. 33 p. 348 v. 14 ) provide a fine of 
six nisJcas of four suvarnas each (or six niskas and four suvarpas) 
for him who falls out with his associates. Kat (671) provides 
that that member ( of a group ) who opposes what is reasonable, 
who gives no scope to ( i e obstructs or persistently interrupts ) 
a speaker ( in a meeting of the group ) or who speaks absurdly 
should be made to pay the first amercement. Yaj U 18 ? 
prescribes forfeiture of all property and banishment ’for’ him 
who misappropriates the property of the group or corporation or' 
who violates the conventions made by the group { or the king ). 
As stated by the Mit this and other sentences depended upon 

offend^ y ° f th6 01161108 and tbe ca ^ty of the 

„ Kr <Wvihaygnwiaya (repentance after purchase or sale) 
Menu Vm. 222 and Kant, m 15 regard this as one" tk of 
law._ But Nar. (XI and XU) Bp li ts this into two titles vis 
mkrtyasampi uriana (non-delivery of a thing after it I™ 
? r , a pr ‘ Ce 1 and fritwnusmja ( repentance after buying ) Manu 
states the general rule that whenever, a person after buying 
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or selling anything repents of having done so he iniw 

or take back that thing within ten days S e f/" 

iffgsi a,is sn- "r- 

mXto“d d r ' ” d f b ” » *»«ta Zwt 

made to deliver it to the purchaser together with profits 
(between the fame of sale and delivery) and if it is movable 
together with the price of profits arising «« from it (such as 
milk in the case of a cow) Visnu Dh S V 128 prescribes a 
fine of 100 panas against the vendor. Kaut UL 15 prescribes 
a fine of 12 panas against the vendor who after selling a thing 
does not deliver it and also against a buyer who having pur- 
chased does not take delivery of it, except when the thing 
itself is defective or is lost by act of king or theft or by fire or 
flood or unless the transaction waB for inadequate price or 
brought about in distress 862 If the article sold is not deliver- 
ed by the vendor after demand by the vendee and it is injured, 
destroyed by fire or stolen, the Iosb will fall on the vendor 
(War. XL 6, Visnu Dh. S V. 129, Taj H 256). These 
mles apply when the vendor does not feel repentance for 
having sold the thing, but if he feels repentance then Manu 
VHL 222 will apply and the vendor may pay back the price and 
recover the article within ten days 863 from the sale Kat (684) 
provides the same rule. No one, either buyer or vendor, can 
rescind the sale after ten days and if any one uses force in 
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4 ThefSm omn XI 2S4, (p 50),mrn.p 
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v ) and to punt ' (R -n<^ p 50) 

861 ' Udaya ’ in Nar and Yaj may mean either the profits from the 
property that the vendor enjoyed or the difference m pnce between the 
date of sale and the date of delivery if the property became less in value. 
Xhis applies when both parties are inhabitants of the same place, bet if 
the purchaser is one ivho comes from another country then he may be 
awarded the profit that he would have made in the other country by selling 
it if it had been delivered to him at once 
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recovering the article sold or bought after that period the 
king should fine him 600 panes Mann VTIl 228 extends these 
rules about repentance and recovery within ten days to all 
transactions whatever, Kat. ( 685 ) prescribes that tho period 
of ten days for repentance is allowed to vendors and vendees 
only in the case of land, and that the period is 12 days when 
the parties to sale of land are sapindas of one another and 
that in other cases the period is even shorter. BM Yaj. 11,257, 
Nar. XI. 7-8, Br. (S. B. K vol. 33 p. 350 veTse 4 ) provide that 
when a vendor having sold a thing to one man for a price 
received sells it to another or having conoealed the defects of 
an article sells it as free from defects he should be made to 
return double the price to the purchaser and a fine equal to 
double the price to the king. 865 The above rules apply where 
the purchaser has paid the price, hut if there is a mere agree- 
ment and no price is paid, then the vendor or vendee is guilty 
of no wrong if he resiles from the bare agreement to sell or buy 
unless they have made an express stipulation that the agree- 
ment cannot be rescinded (Nar. XI. 10 ). When at the time of the 
agreement for sale, the vendee payB something by way of ear- 
nest, then if the sale goes og through the fault of the vendor, 
the latter has to return to the vendee double of the earnest; 866 
but if the purchaser does not finally take it he loses the thing 
and also the earnest. Nar. XTL 1 prescribes that when a vendee 
after having purchased a thing for a price repents of the pur- 
chase that is the title of law called ' rescission of purchase.' 
Nar XU, 2 prescribes that if the purchaser thinks that he has 
made a bad bargain he may return the thing purchased to the 
vendor on the same day in an undamaged condition ( and may 
receive hack the price paid); hut if he returns it on the 2nd 
or 3rd day after the purchase ( including the day of purchase ) 
he will have to lose respectively one-thirtieth or one-fifteenth of 
the price and after the third day he cannot return the thing at 
all ( N5 .t Xii. 3), But Yaj. H. 177 and liar. X it. 5—6 lay down 

864. -i 1 3T^5ti?: sm-Mwa mu 

(685) q. by tpn. Ill p. 364 

865. ensit verrq fesrw. i few 

q. II p. 220, TO. m III.p.370. 

866. sjtp few nfemlbt 1 vgT. n. 61 . vide the fer thereon 

^ vureret * wiifeg ag hwwqsta « q. by 

r^feii. p 220, qrr-nr in p 370 ymnfrfifc ffen* t 

stvrtRTti, on which ^rtvu4r says ^ fv R'iit eron 

rtwweir.' and for relies on VTT^fit VI. 3. 70 ‘ erft 



492 


History of Dhai niaiaslra 


[ Vol« 


the following periods for examination of things purchased, viz 
one, three, five, seven, ten days, half a month and one month 
respectively in the case of iron (and clothes), milch cattle, 
beasts of burden, jewels (precious Btones, pearls and corah), all 
sorts of grain, a male slave and a female slave It must he 
supposed that these verses contain exceptions to the general 
rule in Manu VHr 222 cited above. Eaut. (HI. 15 ) allows only 
one night, three nights, five nights and seven nights for repentance 
to traders, husbandmen, cowherds, the mixed oastes and higher 
castes and provides that where the articles sold are perishable a 
very short time only may be allowed. The above rules apply 
only when the purchaser made no examination at the time of 
purchase Nar. 86J XH 4 and Br. ( S. B. E vol 33 p. 350 verse 
3 ) reco mm end that a purchaser should himself closely examine 
an article before buying it and also show it to others in order 
to find out its defects and good qualities and provide that when 
he has approved of an article after close examination he cannot 
return it to the vendor Vyasa provides that hides, fuel, bricks, 
yarn, grain, intoxicants, fluids, gold, inferior metals ( like lead 
and tin) and other wealth should he carefully examined then 
and there i. e. when once bought after close examination none 
of these can be returned even if some defect 868 is found therein 
Nar. (XH. 5-6) cited above contains exceptions tothiB Nar 
XH. 7 gives an example of a purchase being not liable to be 

_ « i> 1 1 i: —i — TOif.lt rmoTl GVBB 
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Bersoti or through intimidation or for an inadequate pnceor by 
one who is dependent nr by an idiot should be relinrtatehedy 
the purchaser; it still belongs to the seller ^ <705-706) 

lays down a novel rule to find out what is adequate or inade- 
quate price What 871 is decided by the neighbours assembled 
together, who know (the land &c and its value ) and who are 
afraid of committing sin, as the price of fields, gardens, bouses 
and the like, of bipeds and quadrupeds, is declared to be the 
proper price; a price which is less or more than it by one-eighth 
is declared to be improper; what is sold for an improper 
price may be annulled even after a hundred years Kat. 
(704) states that when the owner at a field absconds to- 
gether with the surety 812 for the payment of the land tax, the 
judges of the court may order a sale for recovery of the tax and 
that such a sale may be set aside up to ten years and a com- 
promise or exchange up to three generations, if it is inequitable 
Bharadvaja provides that when taxes are not paid both by the 
tax-payer and his surety even when called upon to do so, then 
the king may order a charge on the land or sale of the land. 


(Jldalabha is defined as a conditional sale, where a man 
borrows only a portion of the proper price of a land and 
stipulates that he would return the money on a certain day and 
that if he did not do so his ownership over the land would 
come to an end m Kat (711) adds that a sale of the uktalablia 
kind will be valid if it is for more than half ( the proper price 
of the land ), provided more than ten years have elapsed ( after 
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section 58 of the Transfer of Property Act. 
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the period hxed for repayment) An aoaIcra>ja m becomes valid 
after possession for over three generations and a (regular) 
purchase by mutual agreement becomes valid at once Kal. 
(712) further 875 prescribes that the unpaid purchase money 
carrieb compound interest after demand if no time is fixed for 
payment, but, if a time is fixed, then only the balance has to 
be paid up to the end of that period Br provides that in all 
sales, the sale deed should mention the wells and trees ( on the 
land ), the water and ways and that the crops, trees and fruits, 
wells, tanks and house standing on the land sold would belong 
to the vendor if they are not put down in the deed of sale.* 76 
According to Harlta the rules of sales are to be extended 
to exchanges. 877 


From the Rajatarangini VI 41 it appears that a fraudulent 
purchaser, who, by means of the heavy bribe of 1000 dinSms, 
induced the officially authorized scribe to include a wall m the 
sale of a house when it was intended to be excluded from it, 
was banished from the country by the king, his property 
being confiscated and given over to the cheated vendor. 


(711) q bysvu ftp 349 (which reads syuifSTVT at the end, that makes 
hardly any sense) and * fi P 326 The word amsW is explained in vanons 
ways The Mit on Yaj. XI. 238 deBnes it as a transaction whereby a 
bailee (e g a washerman) transfers an article bailed to him [for was g 
&c.) to another for hire Panin. IV 4 50 employs the word '«"*"£■ 
but the S.ddbantakaumudi explains it as the due to be recovere y 

from a market (or the like). Gant XII 39 employs the wonljiv»k ‘n 

which ,s explained by Haradatta as meaning • what is pmvhased^ b 
price of which is unpaid or only partly paid' 

sense intended by Kat. who provides that a sale cf >*»<*. P me nt 
wholly or partly unpaid, would become ^eleamblo ", as 

for three generations 5^3 as quoUdin P 
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The Vyavaharanirnaya, after quoting Br. and Vyasa, very 
lucidly explains what is meant by sale, purchase, exchange &c. 
Gold and the like which a man desires to render or pay is called 
price, while land, house and the like are said to be 1 panya ’ 
f saleable thing ) Purchase means acceptance of a thing pre- 
ceded by the offering of a price ( either paid or agreed to be 
paid ) ; sale is the acceptance of a price preceded by the offering 
of a saleable thing Pauvrlti or pan ixirtana is the acceptance 
of an article for an article of the same kind ; if there is a 
disparity in value between the two articles exchanged the 
exchange is called ‘ amkraija when there is an exchange of 
two articles of different kinds but of the same value it is called 
nnimaya 878 The Vyavaharanirnaya makes elaborate provi- 
sions for sale of land at the order of the king for non-payment 
of land tax It quotes Prajapati ( p. 350 ) to the effect that the 
purchaser at such a sale must offer half or at least one-fourth 
of the real price of the field and that the original owner could 
get hack his property sold for the royal dues by paying the 
full price to the purchaser up to three generations. Other 
elaborate rules on the same subject are passed over here for 
reasons of space These provisions indicate that ownership in 
cultivated fields belonged to individuals and that the State had 
only the right to levy taxes Vide H of Dh. vol. II pp 865-869 
and Eat quoted above ( on p. 196 ) for a discussion of the theory 
of the State’s ownership of all lands. Taking into consideration 
the PuivamlmSmsa texts, the VyavahSramayfikha and the verses 
of Eat. and others it appears that the State was deemed to be 
the owner of all lands as a general proposition, but that where 

Z! b ° di t *** in long possession of 

lands that they cultivated, the ownership of the State was 

qualified and restricted only to the recovery of a tax or share 
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of crops and that individuals and gioups that had cultivated 
lands in their possession were regarded practically as owners of 
the land subject to the liability to pay land tax and to the right 
of the State to sell the land for non-payment of tax, The 
V yavaharanir nay a quotes Br and another smrti text that sfidras, 
persons excommunicated for grave sins ( paUta ), Candidas and 
desperate characters cannot be allowed to possess the lands of a 
brahmana by sale, partition or in lieu of wages, 879 the same work 
further quotes Vy&sa, Bhavadvaja and Br. that when land is sold 
theie is a right of pre-emption in favour of full brothers, 
sapindas, satnanodakas, sagotras, neighbours, creditors and 
one’s co-villagers in order. 880 


Gifts of immovables were looked upon in very ancient 
tunes with disfavour, though they were made even in the times 
of the Upanisads Vide H. ofDh vol IL pp 740-41 But sales 
of land must have been rarer still in ancient times owing to the 
patriarchal and joint family systems. The Mit on Yaj H 114 
quotes a verse forbidding the sale of immovable property;* 51 
but sales of lands are mentioned in many copperplate grants. 
Vide Paharpur plate grant of Gupta year 159 i e 478-79 A. D. 
in E. I. vol 20 p. 59 ( where one kulyavapa of land is stated to 
have been sold for two dinaras to a brahmana and his wife 
named Kami by the city council for the provision of the 
worship with sandal-wood paste &c of the divine arhats a 
a nhaia), E. L vol 17 p 345 (grant of the time ofKim.Sra- 
gupta I in Gupta year 113), the Damodarpur plates (E 1 vo. 
15 p 113 ), Faridpur plates (Bid Ant, vol. 39 p 193), E 
18 n 74 From these records of the 5th and 6th centuries • 
it appears that land was owned by private individuals or by 

3* these prov.s.ons pres crib * 

years ago one may compare the Sou* Afncan ^ 
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joint families or by the village 'community or by ta king and 
tee was a fixed procedure when laud was to be 
the purchaser approached the Dktet Office *o«ted 
the pustapUlas feat kept a record of titles “dfeat fee villa 
gers and headmen were consulted and asked to Mark off 
land to be sold. It appears feat fee smrtis recommendedfeat 
sales should he clothed in fee formalities of ^ Probably 
because gifts were frequent and sales were not A smrti quoted 
by fee Hit (on Yap II 114) states land passes (i.e. is trans- 
ferred) with the assent of the villagers, fee agnatic relations, the 
neighbours, the co-sharers and wife fee offering of gold and 
water ’ The Mit explains that these 882 are not absolutely neces- 
sary formalities of a sale, but feat they are recommended for the 
sake of greater caution and convenience, that the assent of the 
villagers is to he secured for fee publication of fee transaction 
of sale, as a text says feat acceptance, particularly of im- 
movables, should be made openly, that fee neighbours’ assent 
should be secured for preventing boundary disputes, that the 
assent of agnates and cotshaiers is desired for making it easy to 
complete the transaction, feat it 'does not follow feat without 
the assent of these the sale of land is not valid, or complete. 
Water and gold are to be offered because gifts being highly 
commended, a sale should be clothed outwardly wife fee same 
formalities. Vide Dr. P. N. Sen’s ‘Hindu Jurisprudence’ 
pp, 76-78 for fee opposite procedure of the ancient Roman Law 
that gifts were to be clothed with the formalities of sale. For 
water and gold in the case of gifts vide above uudei 
daUwpradanika. 


SvampSlavwada ( disputes between the *owner of cattle 
and herdsman who is engaged to look after them ) In ancient 
tiraeB this must have been a prominent source of litigation 
in a predominantly agricultural country like India Nar. 
appears to have included this title undeT i-etamstjampu- 
lauma. Yaj. H 164, Nax. IX 11 provide feat fee cowherd 
has to bring back to fee owner in fee evening the cows ( and 
other domestic animals ) handed over to him in the morning by 
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the owner, .after grazing them in the pastures and making them 
drink water. Manu VTU. 230 says that during the day the 
responsibility for the safety of the cattle rests on the herdsman 
and during the night on the owner provided they are in the 
latter’s house. When there is no express agreement as to wages 
Nar JX. 10 and Br (S. B. E. 33 p. 346 verse 19) prescribe that n 
cowherd u8i will get as his wages all the milk of the cows 
tended by him on every eighth day plus a heifer (two years old) 
eveiy year out of every one hundred cows tended by him or a 
milch cow with her calf every year for every two hundred cows 
looked after by him Manu VTU 231 provides another method 
when no wages are fixed by agreement viz. a hired herdsman, 
who is, paid' with milk, may milk as hire the best cow out of ten 
with the consent of the owner It is the duty of the cowherd 
to struggle as much as in him lies' to protect the cows from 
accidents and if ho is unable to do so lie must quickly inform 
the owner (Nar., IX. 12). Br (S B. E 33 p 346 verse 20) 
states 884 that the cowherd shall save cattle trom the danger of 
worms (or reptiles), robbers, tigers and from caverns and pits 
and that he should try to protect them to the best of his ability, 
should call out for help or inform his master. If the herdsman 
does not struggle to protect the cows, nor raise a hue and cry 
nor inform his master he must make good the value of the mw 
lost and must pay a fine to the king (N 5 r. IX13 ) Manu VBI 
232 and 235, Yaj H 164-165, Visnu Dh S V 137-138, Nar 
(IX. 14-15) provide that if a cow or other domestic amnia 
strays or is killed by worms (or reptiles) or slam by doge i (am 
wild animals) or dies by falling into a pit or by any negligent 

act of the herdsman, he himself shall make good the 1 ■ fl 

did not exert himself to prevent this happemng j f g^ 
and sheep aie surrounded by wolves and earned away 
heidsman does not hasten to their help 
possibility for the !oss In these cases the herdsman has oho 
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to pay a fine of 12£ panas to the king ( Yaj. II 165 ) Ap. Dh. 
S 11 11. 28. 6 makes 887 the herdsman liable to pay the price if 
an animal in his charge dies or is lost ( by theft &c ). Manu 
VTU. 233, 236, Nar JX 16, Vyasa state exceptions to the above 
viz where an animal is carried away 888 by robbers though the 
herdsman raised a cry, he would not be liable to make good the 
loss provided he gave information to his master at the proper 
time ( immediately after the animal is carried away ) and 
proper place ; or when the herdsman himself is seized or the 
village is attacked or the country is invaded, the herdsman 
would not be liable for loss or seizure of any animal under His 
charge ; and also where, while the herd is grazing in a proper 
order near a forest, a wolf suddenly kills an animal. Manu 
VH1 234, Nar. IX. 17 state that when cattle die through act of 
God or king or die without any fault of bis while in charge of a 
herdsman, he has to free himself from liability or from the 
suspicion of himself having 889 carried away 'surreptitiously the 
animal by producing before his master their ears, skih, tails, 
bladders, tendons and yellow bile or by showing their limbs 
(viz. their characteristic marks). Vyasa states that if a 
herdsman, who has received his wages, abandons cattle in an 
untenanted forest and moves about in the village he should be 
fined by the king. 8,0 


Yaj. n. 166 provides that a portion of land should be set 
apart at the discretion of the- villagers or that of the king as 
pasture for cows Manu VUI. 237, Yaj. H. 167 prescribe 


886 >n VT. II. 165 means, acc to the Mit , Sra C. II. p 208 

and amnfi P- 7 73, 13|. wh ile qyj uj HI. p 375 and vq. si. p 34$ say that it 
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as an example Vide p 140 and note 182 above on 
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that on all sides round a village, a khaiuita and a town 
an uncultivated space for pastures (between it and the 
fields ) shall be kept respectively of 100, ZOO, 400 dhanus m in 
extent .Kat ( 666 ) prescribes that the owner of a field 
( which is near ,a forest ) should construct a high paling 
before the crops have grown , for animals ( or deer ) when they 
have once tasted the, sweet 8,2 ( crops ) can be warded off with 
difficulty. Manu VUL 239 = ( Matsya 227 25 ), Nar. XIV 41 
prescribe that ,a hedge should be constructed for a field that 
is near a public way so high that a camel cannot look inside 
over it or a horse or cattle cannot jump over or so thick that 
a dog or boar should not be able to thrust its head inside it 
through holes Manu VIH 238 ( = Matsyapurana 227 26 ), 
Yaj IL 162, Nar, XIV 40 provide that if a field situated near a 
village or a pasture or near a public road is not protected by a 
hedge and cattle straying into it cause loss, the herdsman is not 
to be held guilty. It is provided by Ap. Dh. S 11. 11 28 5, Manu 
VUI 240, Nar. XIV. 28, Kat 664-665 that if cattle enter into 
fields, 8 ^ 3 parks or pastures that are situated near a village or 
a public road and are enclosed by a hedge, they may be seized 
or beaten off, the herdsman is to be fined ( a hundred panas ). 
Yaj II 159-161, Manu VJJL 241, Nar. XIV 28-29, Kat. 667 and 
^ others lay down that where cattle enter fields (not near a 

village or road) and cause loss, the herdsman is to be fined or 

whipped, the owner of the cattle is to make good the loss ana 


891 A U 3 * is 4 cubits (or' about 6 feet) Manu VIII «» 
having 3 space of 300 dhatius round a city. U also says tha $ 
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Fines for cattle sfrailinq nmonq crops 

jay the flue prescribed and the fines vary e g Yaj II. 150 
describes fines, of 2, 4 and 8 mas as respectively when a goal, 
jt a cow or a she-buffalo strays and causes loss of crops, while 
.at. ( 667 ) prescribes only i pana in the case of cows and 
heep and | in the case of she-buffaloes Vide Gaut. XII 19-22 
and Kant HI. 10 also. Those who purposely set cattle to eat 
nr destroy crops were to be punished as thieves (Nar XTV. 34 ) 

Ancient India entertained tender feelings for certain 
animals and in certain circumstances Nar. XIV 30, Yaj II. 163, 
Manu VHJ. 242, Knit HI 10 894 and Usanas provide that cows 
within ten days after calving, a stud bull, a horse, an elephant, 
animals let loose in honour of ancestors or deities, and cattle 
that have strayed from the herd or that have no herdsman to 
look after them and have met with an accident are to be 
warded off when causing harm to crops, but the owner is not 
to be fined. Usanas 8 * states that the reason for this leniency iB 
that horses and elephants are protectors of people Apararka 
( p 771 ) explains that this exemption applies only to the king’s 
horses and elephants. Usanas adds that ( owners of ) cows 
should not he fined when they cause some loss at the time of 
festivals and sraddhas. The great veneration for cows led 
Usanas to lay down that he who requires the owner of a cow 
to re-imburse the loss of crops that are eaten up or destroyed 
by a cow will find that his putts and the gods do not receive the 
offerings made 896 hy him This ib explained by the Par. M. HI. 
p 385 as referring to crops in fields near a village not enclosed 
hy a hedge and by the Madanaratna to crops eaten at the tune 
of sraddha Br., Yaj IL 161 and Nar. XIV. 38 require the owner 
of the cow to re-imburse the owner of the crops for the loss as 
settled by the neighbours. Vide under * steya ’ for cases in 
which there is no offence of theft even if a person takes certain 
things belonging to another without his permission. 
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CHAPTER XXII 


SIMS VIVA DA (boundary disputes). 

This is called ksetrajfmivada iV ( disputes relating to fields) 
by Narada XIV, 1, who defines it as * dispute with regard to 
land in which questions about dikes or embankments, the 
boundaries of fields, ploughed land and fallow land have to be 
decided ' Narada’s idea appears to be that the word ‘slmavivado’ 
in Mauu is only illustrative and is a compendious way of 
mentioning disputes about land in general According to Kat 
( 732 ) there are six causes 898 of land disputes viz claiming 
more land, claim that a person is entitled to less than he 
possesses, claim to a share, denial of a share, seizing possession 
when previously there was none, boundary In all these cases 
boundaries have directly or indirectly to be settled and there- 
fore all these are included under the topic of mmamvada A 
boundary dispute may relate to the boundaries of a district 
( janapada ), a village, a field and a house. Boundaries, acc. to 
Nar., may be of five kinds.® 99 They are described as follows: 
dvhap.ni is what is indicated by trees which are like a ag- 
staff. Manu (VUL 246-247) prescribes that trees such as 

asvattha, the silk cotton, sala, tala ( palmyra palm ), that have 

milky juice (like udumbara) should be planted to m loa 
boundaries and also bamboo clumps, bushes, reeds 
matsymi (lit. having fish) boundary is provided by rivers flowi B 
naturally and full ot fish and tortoises or by tanics 
reservoirs of water ( Manu VIII 248 ) A 
one indicated by concealed signs (just as nidhana 
is concealed in the earth), such as pots “ ^£55 

bricks, bones and similar things that the earth doe ___ 

897 ‘ **3 
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bolds keddra and matyada separate. IPS 
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and are buried inside the earth Manu ( VHI. 250-251 ) enmue- 
rates those objects that should be buried in the earth, which 
would serve to indicate the boundaries of a village or field and 
which are therefore called concealed ( iipacehimnn) by him. A 
(jhaijaiAiijiLd (free from danger) boundary is settled by the 
agreement of the parlies The fifth kind is the one that is laid 
down by order of the king. Bt (3. B. E 33 p 351 verse 2) 
prescribes 900 that at the time of founding a village definite 
boundaries should he erected or constructed by means of visible 
or patent {pialasu) and concealed (upamsu or upacchanna) 
signs and the Sm G II. 338 explains that a row- of big stones 
should be employed to indicate the boundary. Brhaspati (S. B. 
E. vol 33 p 351 verses 3-7 ) states what patent and concealed 
boundary marks should he and requires elderly persons to 
point them out to youths and children who in their turn when 
old axe to point out the boundaries to other youths and in this 
way traditional knowledge of boundaries may be kept up. Manu 
(VI IT 252-353) states that in disputes boundaries should be 
settled in accordance witb the visible and concealed signs des- 
cribed above, by reliance on long former enjoyment and by the 
constant flow of water and that if there bB doubt even after 
observing the signs then the dispute has to be decided on the evi- 
dence of witnesses. Witnesses could either depose to the marks 
of boundaries or to the boundaries themselves. Those who 
could not point out the marks but were to define the boundaries 
themselves were to follow a certain procedure Manu VTTT 253 
states that the witnesses should be asked about the marks 
of boundaries in the presence of the litigating parties and 
groups (or families) of the villagers The witnesses on being 
asked were to trace, point out and settle the boundary unani- 
mously, being clad in red garments, wearing red chaplets and 
being exhorted to depose truly by their spiritual merit 501 and 
carrying clods of earth on their heads, by reference to moundB 
or depressions, coals, bones and chaff ( buried underground, 
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in a vessel ), embankments, anthills, platforms of stones or 
bricks (Mann VUL 255, 256, Yaj II 151, Nar XIV 4-6) 
Vas 16 13, Kauf HI. 9, Yaj EL 150, Manu VEIL 258, 260, 
iNar (XIV 2-3 ) prescribe that on failure of witnesses of the 
adjoining villages, neighbours (samanta ), K1 old men, cowherds 
husbandmen who plough the fields near the one in dispute, 
hunters, fowlers, fishermen, snake catchers and foresters should 
settle the disputed boundary in the presence of the king The 
Mit. on Yaj ** U. 153 quotes Eat ( 743-745, 51 ) to show that 
witnesses were divided into sEmnnia, mania, >,rdrlha and luMhjta, 


each preceding group being superior to the succeeding The 
Mit. further says that the neighbours as witnesses are to be 
arranged m the form of the layers of the petals of a lotus vit 
the nearest ones ( taamUala ) are those most preferred, ( but if 
this group has faults ) then a second but a more removed group 
and then a third group still more remote may be examined 


Sanfcha-Likhita and Vas. 904 16. 13-15 prescribe that in boundary 
disputes the decision depends on neighbours, in the case of 
conflict of witnesses on documents and then on the old men in 
the town or village and the guilds. Yaj. H 152 and Manu pH, 
258 require that the neighbours who are to settle the boundary 
should be four, eight or ten ( even in number) and inhabitants 
of the same village (if possible). Br. (S B B 33 p 35- 
verse 14 ) requires that the witnesses 905 should know the source 
of title ( to the disputed land ), the measurement ( 

./uncTu& &c. ), the length of enjoyment or pos» ion the na 
of persons (in possession) and the ^ractenstic ^ograpby o 
lie of the land The general role was (as stated by Ear JU ^ 
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A. single witness not to settle boundary 


that a single witness however confident he might be ( or how- 
ever reliable ) should not take upon himself to point out and 
settle the boundary, since this ( boundary ) dispute being a very 
important ( difficult ) matter, its decision should rest with many. 
The Mit. ( on Yaj. IL 152) explains that this prohibition holds 
sood only if the single witness is one not accepted by both sides 
as reliable. But Nar. ( XIV. 10 ) and Br. { S. B. E. 906 33 p. 353 
verse 11 ) hold that where a single witness accepted by both 
sides has to settle the boundary (in the absence of more 
witnesses and in the absence of reliable patent or concealed 


signs ) he should do so after placing a clod of earth on his head, 
after being dressed in red robes and wearing red flowers and 
after observing a fast. If it was a sudra who was to trace or 
lay down a boundary Visvarupa 907 on Yaj. H. 156 quotes a prose 
passage of Brhaspati that he was to be decked in red pieces of 
cloth, his face was to be smeared with ashes from a cemetery, a 
mark was to be made on his chest with five fingers dipped in 
the blood of a goat and the entrails of the sacrificed goat were 
to be tied round his neck and he whs to hold a clod of earth 
in the right hand. All this was to impress upon him the gravity 
of the work and the necessity of doing his best impartially. If 
no knowing witness or no patent or concealed signs are available 
the king has himself to settle the boundary between the two 
villages at his own discretion (Yaj. II. 153, Nar. XIV. 11, Manu V TTT 
265). He may divide the land between the two villages equally 
and construct new marks of boundaries, but if the disputed land 
will be of greater benefit to one village than to the other 
the king may assign the whole of the disputed land to the 
former Manu VUL 245 prescribes that when there is a 
boundary dispute between two villages the king should decide 
it in the month of Jyestha when the embankment (marks) become 
quite clear ( owing to water being dried up in summer). The 
decision made by the witnesses or neighbours became final 
only after the lapse of three weeks if no calamity ( from act 
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ot (iotl or ^ng) befell the witnesses l KM ,, 

picscribcs ( VIII. 261 ) tint 51 Manu 

.should be fixed by the kino- , dary Bettled witnesses 
containing tlio names ", ‘ T"* 

the fixing of boundaries by two feudatL eH f 

5 stoue Pil3ar 

pillar^at Amb!oda ail t , Sarvan * fch *. who erected a 

ovidenen ib t fi S ° ' '• V ° 3 ' ^ PP ’ for inscriptional 
evidence about the carrying out of all the details laid down in 

dharmasastoa works on the settlement of boundaries. Manu 
Vin, 263, Yaj II. 153, Nar. XTV 7 prescribe the middle amer- 
conient for each one of the MMcmlus that falsely settle the 
boundaries, while Manu (VIII. 257) and Nar XIV. 8 proscribe 
the first amercement only for other witnesses such as members 
of corporations and elderly villagers. If through friendship, 
greed or fear the witnesses who know the facts do not come 
forward to settle the boundary they are each to be fined in the 
highest amercement ( Kat. 909 750). 


Br. (S. B. E. 33 p. 353 verses 19-21) lays down corhun 
interesting rules about alluvion and diluvion. Where a river 
is the boundary between two villages and the river carries away 
soil from one village and attaches it to another, the accretion 
belongs to the village to which it becomes attached, but this is 
so when the soil carried away has no crops growing on it; if 
however soil with growing crops is separated from a village and 
joined to another by a river in flood, the former owner can reap 
only the crops and the land will belong to the village or field 
to which it has become attached 910 
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HI ] Decision of boundaries of fields &c. 

Manu VIIL 262, Yaj. II. 154, Nar. XIV. 12, Kat ? 49 pres- 
cribe that the decision of disputes about the boundaries of fields, 
wells, tanks, groves and parks, palaces, houses, cottages, temples 
and channels carrying rain water is to be similarly arrived at by 
the testimony of witnesses ( samnvUis and others ) 

Several rules are laid down by Nar., Br. and Kat. about 
easements and water-courses 

Br.(S B. E. 33 p 354 verse 24) prescribes that no 9,1 inter- 
ference should be caused to the manner of the enjoyment of 
houses ( as regards doors, compounds &c.), to the enjoyment of 
wateT and markets in the way in which they had been enjoyed 
from the time the village or house was established or built. 
This means, acc. to the Sm. C. II. p. 234 and V. P. p. 363 that if 
a new mode of enjoyment is started in the case of these after 
the village was established or the house was built then inter- 
ference may be allowed. Br. ( S. B. E 33 p. 354 verse 25 ) 
further says that ancient windows, 912 watercouises, balconies 
(pegs?), raised platforms on the borders of- streets, waterspouts 
carrying rainwater from a square of houses (and cottages) en- 
joyed from former days should not he allowed to be interfered 
with, even if they might cause some inconvenience to the neigh- 
bouring house Kat (752-753) similarly provides ‘one should 
not interfere with the base of the wall, a drain (or waterspout), 
a balcony, window, watercourse and dwelling house of another. 
These are not to he added to one's house after the first building 
of it ( so as to cause obstruction or annoyance to another ), one 
should not open a window 913 (so as to command a view) in the 
interior of another’s house or open a spout (that will drain off 



ntpp 

P 363 These words are taken from the 
912 Compare section IS of the Easements Act (Act V of 1882) for 
the acquisition by prescription of easements of light and air for a bn. Wing 
of support or of right of way &c 


913. ‘One should not open a window Sx .'— This right of privacy is 
recognized even now by the courts as enforceable in Gujerat Vide Nathu 
™ a l i V - z ™ mSa,,lal 2 Com L R «■». UU V Mohanlcl 22 Bom 
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water) on to another’s house. One should construct places 
(pits) for depositing ordure, urine and filthy water, a fireplace 
and a pit at a distance of at least two cubits from the walls 
of other people ( his neighbours ) and should not construct these 
very near to another’s house ’ ( vide also Br S. B. E. vol 33 

p. 354 verses 3-5—26 ). 

Br, ( S. B, E, 33 p. 354 verse 37 ) defines a samaiana 914 as the 
road by which men and beasts pass to and fro without let -or 
hindrance Kat. (755) calls it catuspatha and defines lUja- 
marga as the road by which people are allowed to passat 
certain times ( and not at all timeB ). Several rules are 
prescribed by Kautilya and others for obviating nuisances 
on public roads or near private houses. Br. (S. B. E. 33 p. 354 
verse 38 ) and Kat ( 756 ) provide that roads should not bB 
obstructed by parking 915 carts and the like thereon, that no 
one should plant anything on a public road, that a man who puts 
obstruction on the public road, makes pits or plants trees or 
wilfully voids excrement thereon should be fined a masalca, and 
one who does hot give 9,6 precedence on the road to his guru, 
preceptor or the king should be fined. Manu IX. 282 prescribes 
the fine of two lcaisapanas for voiding or dropping ordure on 
the public road in the absence of distress and requires the 
wrongdoer to clean the road, but Manu (IX. 283) makes an 
exception in the case of persons diseased, very old men, a 
pregnant woman and a child, who are not to be fined b 
only reproved for voiding ordure on the road. VideVy 
227 175-76 for the same two verses Kaut 11. 3b P 1 
cribes the fine of i of a paOa for throwing dust on a jart-ro 
and ) for obstructing it with mu d and a fine double of t 
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till Nuisance on public road or near budding 

for doing the same on a royal road ; prescribes a fine of one, 
two, three or four panas respectively for voiding ordure on or 
near a holy place, or a place whence water is taken, or a temple 
or the king’s buildings and exempts from fine such persons as 
those mentioned in Manu IX. 283. Eat. ( 758-759 ) provides 9 * 8 
that he -who defiles a tank, a garden or holy water ( or ghats ) 
by throwing filthy matter ( ordure &c. ) therein should be made 
to remove the filth and fined the first amercement and also one 
who pollutes by washing soiled clothes in holy and purifying 
sacred places {ghats &c.) established by great or saintly persons. 
Yaj. 1L 155 prescribes the first, the highest and middling 
amercements respectively for making breaches in the boundary 
( between two or more fields ), for ploughing a field beyond the 
boundary of one’s field and for depriving a man of his field 
by intimidation and the like. Vide also Visnu Dh. S. V. 172 
and Sankha-Likhita 919 who prescribe a fine of 1008 panas for 
transgressing ( the whole of ) the boundary ( of a field ). Manu 
VUL 264 ( = Matsya 227. 30 ) provides a fine of 200 panas 
for seizing another's field, garden or house through inadver- 
tence, but 500 for seizing any one of these by intimidation. 
Nar. XIV. 13-14 and Kat. { 760-761 ) state 920 that the fruits and 
flowers of those trees that grow on the boundary between two 
fields should be declared (by the Judge) as joint between the 
owners of the two fields and that if the branches of trees grow- 
ing in one man’s field spread over another man’s field that man 
should be understood to be the owner of the trees and branches 
( together with fruit &c. ) in whose field the trees are born (have 
taken root). The first proposition implies that if one owner 
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A Mu ( watercourse) is said by Nar (XIV. 18) to be of 
two Kinds, viz that which is dug ( Uu-ija ) into the soil m order 
to dram off excessive water and that which is constructed 
( Imwlhijn ) as an embankment to prevent water from flowing 
away. Yaj !L 150 and Nar XIV. 17 provide that a Mu made 
by the owner of one field in the neighbouring field should not 
be forbidden by the owner of that field, if the loss of soil it 
causes ( to the latter ) is small as compared with the great 
benefit that it may confer Nar ( XIV. 20-21 ) and Yaj II. 157 
prescribe that one should make a dike or watercourse on an- 
other’s land with the permission of that man or with the permis- 
sion of the king as otherwise he cannot reap the benefit thereof. 
Kat ( 762-63 ) provides a similar rule about the repairs to a 
house or garden or tank made by a stranger without the owner’s 
or the king’s permission It is stated by Nai ( XIV. 23-25 ) that 
when the owner of a field is unable ( to cultivate it ) or is 
dead or is not heard of, if a stranger cultivates the field 
without objection from any body, the stranger shall enjoy 
the produce of the field, that if the owner (or his son) 
returns while the field is being tilled by a stranger, he can 
get his field back on repayment to the stranger of all the 
money expended on making the land (ready for crops). If 
the owner is unable to return the expenses, the stranger, may 
retain Jth of the produce every year for eight years giving 
Jth to the owner every year and should hand over the field to 
the owner when the 8th year arrives YSj II. 158 and Vyasn 
provide that if a person takes a field from the owner on rent 
foi cultivation, but gives up the cultivation after slightly 
ploughing it and does not employ someone else to complete the 
cultivation, then he should be made to pay the produce that 
would have been recovered from the field if properly cultivate 
and also should be fined and the field may be taken from him 
and given to another tenant 9J1 . 
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CHAPTER XXIII 


VAKPARUSYA AND DANDAPARUSYA 

• • * * 

( Abuse and defamation ; assault) 


Vakparusya, dandaparusya, steya, strisangrahana, aahasa 
are five titles out of 18 that aTe concerned with what may he 
called criminal matters ot crimes in modern nomenclature. 
Vide under sahasa helow. 


Nar. XVUL 1 defines vakparusya as * abusive wordB that 
loudly proclaim censure of another’s country, caste, family and 
the like and that cause mental pain or offence to that man. ’ 
Kafc. (768) defines it as 922 consisting in making the sound ‘hum’ 
(of defiance) before another or coughing before him, of imitating 
or uttering before another whatever is censurable according to 
popular notions. Nar. (XVUL 2-3) says that abuse is of three 
kinds, msthura ( reproachful such as calling a man a fool or a 
rogue), ailHa (obscene or insulting), Kwo (mercilessly severe such 
as charging a man with such grave sins as brahmana-murder or 
drinking liquor) and that the punishment for each later one is 
more severe than for each preceding one. Examples of the 
abuse of country, caste and family are respectively * the Gaudas 
are quarrelsome * brahmanas are extremely greedy ’, 1 persons of 
the Visvamitra gotra commit cruel deeds ’. Br. ( S. B. E. vol, 33 
p.355 verses 2-4) divided vakparusya into three kinds viz, 
lowest (when the country, caste or family of a person is abused 
or sinfulness is ascribed without specifying any definite act), 
middling (speaking that the abuseT will have sexual inter- 
course with the mother or sister qf the abused or ascribing the 
commission of upapatakas 923 or minor sins to the abused )> 
highest ( charging him with taking forbidden food or drink or 

mercilessly exposing or ascribing the grave sins to a person)- 
Various fines are prescribed in the smrfcis that depend upon the 
above distinctions and also on the castes of the abuser and the 
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From the remarks of the Sm. C. and the Madanaratna itappears' 
that these discriminating provisions * based on the caste ’“and 
the ascription of minor or grave sins had become a dead letter 
and were not being enforced by the kings in India by the 
12th century A. IVat least. One or two matters, however, may 
tenoted. Mann Vm. 268-272 and 274 are the same as Mr. 
•AVEI 16-17, 22-24 Even the truth of an imputation* 5 
afforded no complete exemption e g. if a person angrily 
calls a man a thief (who was once convicted of it) or 
speaks of him as blind or cripple, the former would 
be fined at least one kSrsapana ( Manu VUI. 274 - NSr. 
XVnL )• Kaut. ( ID 18 ) provides in this case three panas*’ 
as fine and Visnudharmasfitra ( Y, 27 ) two panas. When the 
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Imputation is false all provide for a fine double of that pro- 
vided in case the imputation is true, iconic praiBe of a man 
(such as describing one who is blind of one eye as one endowed 
with a beautiful eye ) is made punishable by Kaut. ( 331. 18 ). 
To warn 938 a man against associating with a person who is 
guilty of a grave sin or of theft does not entail punishment if 
the truth of the imputation be established (Eat. 776). Acc to 
Kaut and Elat (775) the king was to award only half the fine 
prescribed if the accused said ‘ what I uttered in abuse was done 
through ignorance, carelessness, rivalry or friendship ; 1 shall 
not again do so’ 929 . A person who abuses a king doing his 
duty was to have his tongue out off or forfeited all his property 
(Nar XVTDL 30, Yaj. H. 302 ). Ap. U. 10. 27. 14 prescribed for 
a sudra that abusad any one of the three higher castes leading 
a religious life the punishment of the cutting of the tongue 930 . 


Dandaparusya ( assault ). Kaut HL 19 begins his treatment 
of this topic by saying that it comprises touching, threatening to 
strike and actually striking another 931 . Nar. X VTTT 4 defines it as 
injuring the limbs of another with the hand, foot, weapon or other 
means ( such as stones ) or defiling or causing pain by ( bringing ) 
ashes and similar substances in contact with another. The Mit. 
on Yaj IL 212 explains that even causing injury to animals and 
trees would fall under this title Nar XVHL 5-6 provide that 
assault may be of three kinds viz. mild, middling and highly V v/ 
punishable according as a person merely makes preparations to 
assault or attacks without any qualm or causes a wound and that 
this crime can further be divided into three kinds according as 
the object attacked is low in value or middling or high A verse 
from the Pansista ( quoted by Sm. C. II. p. 327 and V P p 370) 
sutes whoever causes pain or draws blood, wounds, breaks', outs 
off, pierces (the limbs or bodies) of living beings is gui ty of 
dandaparusya According to Br. (S. B. E. vol. 33 p S57 verse 
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1) dam Input !(".iin m consists in striking (a peisuii) with the hand, 
with a stone, a club, ashes, mud, dust or a weapon. The Mit 
on Yaj Ji 212 lollowiug Nar XVJJj 7-12 3 lys do« n cerium 
propositions about both abuse and assault A person who 
does not return abuse or does not assault when abused or 
assaulted, deserves to be commended , if he returns the abuse or 
assaults in return, the person who began the quairel is to be 
dealt with, moie severely than the other When two persons 933 
attack each othei and there are no means for finding who began 
the quanel equal punishment is to be awaided to both, but 
when t\v o quarrel he who bagan the quarrel or he who persists 
longer than the othei is to he fined more than the other party 
and lastly it monol the lowest 934 castes such as siapula, tmk, 
tdnduta, hunters, elephant riders, vratyas and dasas { slaves ) 
assault respectable men and acaryas then they are to be 
punished ( whipped ) by good men then and there, but if such 
punishment is 1 not possible, then the king should award 
corporal punishment ( of various kinds accoiding to the 
nature of the crime ) and should not take fines from them, 
since they are the foulest among men and their wealth also is 
foul. Kat (783) and Br (S. B. E 33 p 359 verse 15 ) are to 
the same effect The several smrtis lay down various pums )- 
Z/'iuents for various kinds of assaults but no Ubcfnl purpose 
v w iU be served by going into details Kat 935 ( 786 ) P r »v> 
that just as in abuse punishments depend on the castes of 
the abuser and the abused so also in assaults higher punm- 
ment Is to be awarded if the attacker is of a lower “JJ *J ed 
ann nH-icked or lower punishment if the person attackeu 
PT Man/™ 286 „d Usanas 936 * 
,.y&at the punishment foi the offence should be commensurate ^ 
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the pain or injury caused by Uie offondci 1,o a man or bea«t. A few 
examples may be set out. Probably the oldest relerence to fines 
for assault In Sanskrit literature is contained in the Taittiriya 
Samhita 937 IJ 6 10. 2 . ‘ He who threatens to stiike a brahmana . 
shall be fined with a hundred (cows or niskas v ), ho who stiikes a 
brahmana shall be fined with a thousand , he who draws blood 
from him shall not behold the pitrs for as many years as there 
are particles ot dust mixed with the blood that falls on them ’• 

This passage is interpreted in Jai HI 938 4 17 as being a rocom- 
mendatary injunction [jpumsaitlut ) to all at all times to desist / 
from assaulting a brahmana. Gaut (21 20-22 ) and Mann XI. W 
206-207 appear to take theTai. S passage diffoiently and refer the 
figures of 100 and 1000 to years Kaut 1H 19 prescribes various 
fines for various kinds of assaults Br (S.B.E 33 p 357 verses 2, 3 
and 7 ) says that if a person throws ashes or the like at another 
or beats him with the hand the fine should be one mi Isa, but it 
he strikes with a brick, stone or stick the fine should be two 
masakas ; this however applies when both aie of the same caste, 
but if he assaults a woman who is another’s wife or a person 
of a higher caste, the fine may be higher and higher For 
one who bruises the skin of another or draws blood by assault 
the fine is one hundred panas, and for him who causes a 
wound by removing some flesh the fine is six masakas and 
he who causes breaking of bones should be banished {Manu VUT 
284 = War XVIII 29 ) Eat prescribes the highest amerce- 
ment for cutting off the ear, the lip, the nose, the foot the 
eye, the tongue, the penis, the hand, and the middle amerce ' 
meat for causing injury (or wounding) Gant XII 1 Kn.» 

of the cutting of that limb with which a sutlra strikes a person 
of the three higher castes And the Mil on Ya, II 315 applies 
by analogy the same rule to a vaisya sinking a k,atriya 
Manu VIIL *80 extends tlie same punn-hmen , to a. bfidrj f nT 
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with one of a higher caste was to be first branded on fch P 
waist and then banished or his hips.were to be gashed ( in such 

onTe b a od^T Sh t I1 ? die) ’ ^ a ' Qdra deLtly 'spiZg 
™J!Z b d - a f tehmMd had hiB lf Pe ent off or a sudra 
aiding urine or faeces on a brahmana had those offending 
limbs cut off, 01 a sudra defiantly seizing a bralimana by 
the hair or the feet or beard or neck or testicles would have 
both his hands cut off If several conspire and strike a 
person who is alone, each one was to be sentenced to twice the 
punishment prescribed for the offence (Yaj jQ. 221, Kaut 5,0 
in 19, Visnu Dh. S. V 73 ) Kaut. HL 19, Manu VUL 287, 
Yaj H. 222, Br., Kat 787, Visnu Dh S. V. 75-76 provide that the 
king should make an offender pay a fine and also the expenses 
of medical treatment and diet till the wound is healed up and 
the person attacked is able to do his usual work ( vide note 613 
above) For mischief to property 941 and for killing or maim- 
ing animals, Xaut., Manu, Yajnavalkya and others provide 
various fines. For example, Kaut. HL 19 prescribes that when 
property of small value is destroyed by a man he should be 
punished with fine equal to the value of the artiole and should 
be made to restore the article or its value to the owner; but m 
the case of articles of substantial value the fine is double of the 
value. Manu VIII 288 is of similar import. Yaj n. 223 provides 
varying fines if a person wrongfully causes damage to a wall by 
knocking it ( with a club ), or pierces it or divides it into two 


or demolishes it and makes the offender pay to the owner the 
cost of restoring it Manu. VffL 296-298, Yaj IE 225-226 
prescribe fines for causing death or injury to animals of 6mall 
value (such as goats) and big animals like elephants, horses 
and cows Yaj II 227-229, Kaut HI 19, and Kat 793 provide 
fines for causing loss by injuring or felling trees, shrubs 3nd 
creepers Yaj H 214 holds 942 that if a person throws mud, 
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jjj ] Right of private defence 

dust 01 saliva or filthy things on another or strikes with his 
feet, he should not be fined if he is under the influence of 
intoxicants at the time or is not in his right mind or does it 
through mistake, while Kaut. HI 19 prescribes half of the usual 
fine in such cases. 

An important question is how far the right of private 
defence of person or property was recognised by the dharma- 
sastra works. This subject has partly been dealt with in H. of 
Dh. vol. II. pp. 148-151 in connection with an atataym (a desperate 
man) who is an incendiary or a poisoner or is armed with a 
weapon, is a robber, one carrying away another's wife or seizing 
by force ( a field). Although there is great diversity of views 
about killing a brahmana atataym, there is no difference of 
opinion as to repelling with force culminating even in death 
an atataym of any other caste. Gaut. "VII. 25 allows even a 
brahmana to arm himself when his life is in danger. 943 , Baud. 
Dh. S. 11 944 2. 80, Manu VUL 348-349 lay down that brahmanas 
and vaisyas may oppose with force when they are prevented 
from doing their religious duties by felons or when there are 
disturbances caused by invasion or the like, for saving their 
own lives, for preventing the seizure of their cows or other 
wealth or for protecting women or brahmanas. The Mit. 945 on 
Ysj. IL 286 remarks that these rules of Manu are applicable 
when there is no time to report to the king or when delay in 
opposing violence will mean loss or ruin. According to Kafc. 946 
( 800 ) no blame attaches to a man who kills wicked men that 
are about to kill another, but when they have desisted from 
their attempt, they should be arrested and not killed. A pai-art-a. 
( on Yaj. HI. 227 ) remarks that persons aTe to be regarded as 
atatayin while they are about to set fire or to kill or they 
are in the act of setting fire or killing and the like, that 
where it is not possible to prevent them from doing what 
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they intend to do except by killing them there only the 
texts allow killing ; but that where it is passible to prevent 
them by merely wounding them with a weapon or stick, killing 
them would be an offence 917 Medhatithi 547 " on Maim Vlll 318 
differs from this and allows the killing of a dosporado even after 
lfp lias carried out his purpose and not only when he is about to 
carry it out or is in the act of carrying it out The view of 
the Mit oil Yaj II 21 is that one has a l iglit to oppose and 
kill another in self-defence, in defence of women and other weak 
people, who cannot defend themselves against a murderous or 
violent attack and that even if a wrongdoer of the bralimana 
caste was killed in the exercise of such right there ib no punish- 
ment at the hands of the king and the prayascitta (for killing 
a bralimana ) is a light one Similarly a man can kill with 
impunity animals having claws, horns or fangs or horses 
or elephants if they attack a person (Kat, 805 q by Stn C 11. 
p 316) 
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CHAPTER XXIV 


STEYA (theft). 

In the Rg. there' is frequent mention of tastora, stem 
and tuyu In Rg. VI. 28 3 the sage 948 says ‘may the cows 
not disappear from us, may a thief not injure them . In Rg. 
VIII 39. 6 it is said ‘Pusan guards the ways and knows of 
concealed treasures as a thief does ’ From Rg X. 4 6 it appears 
that thieves were desperate and bound people with ropes and 
( from Rg L 191 5 ) that thieves ( taskaras ) appeared at night. 
Taya (thief) occuis in Rg X 50 3, IV. 38. 5, VX 12 5 and is an 
Indo-Iranian word. The word ‘ stena ’ occurs in Rg. VI 28. 7 and 
means ‘ one who is a cattle-lifter Rg. VIII. 67 14 indicates 
that a stena was hound with ropes (when caught). In Rg VIX 
55. 3 the dog is asked to run after a stena and a tasfcara, the 
first being probably a thief (who secretly carries away pro- 
perty ) and the second a thief who openly carries it away. In 
the Vaj ,18 “ S XI. 79 (=Tai. S. IV. 1. 10 2) we have the malimlu 
in addition to stena and tastora. Atharvaveda IV. 3 contains 
charms against wolves, tigers and thieves (tastoros). 

Steya is distinguished from sahasa in Manu VIII 332, Kaut 
IIL 17, Nar. XVIL 12 and other works as stated under sahasa 
below Kat 810 defines 918 * it as ‘ depriving a man of his wealth 
either clandestinely or openly and either by night or by 
day Nar XVII 17 defines it as ‘ deprivation of wealth by 
various means from people that are asleep, careless or 
intoxicated’. It may be of three kinds according to the 
value of the thing stolen viz. trifling (w\ien earthen-ware, seats, 
cots, wood, hides, grass, beans in pods or cooked food is stolen) 
or middling (when the theft relates to clothes except silken 
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LnW 5\ 33 p - l 60 Verses 3-4 ) patent thie ™s axe traders who 
p y false weights and balances, gamblers, quacks, bribers of 
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nanufactnre imitation articles, those who subsist byprogno- 
sticatmg good fortune or portents or by magic or palmistry, 
false witnesses &c Manu (IX 261 - 266 ) states that in 
order to find out such thieves the king should employ 
spies m various disguises at various places such as 
meeting halls, refreshment rooms, brothels, wineshops, 
theatres . &c The concealed thieves are those who move 
about with tools for house-breaking without being observed 
and whose residence is not known , they are principally 950 
of nine kinds viz. one who quietly relieves a man of his 
money when the latter is attending to something else, a 
house-breaker, a highway robber ( who robs travellers ), a 
cut-purse, one who steals (or kidnaps) a woman or a 
man, cattle, horses and other animals. Taj II 266-268 
and Nar. ( parisista 9-12 ) indicate the various ways in 
which thieves may he detected and caught viz by the ( police ) 
officers recovering a part of the booty from a man or by 
tracing foot-steps, or by seizing one who has been often 
found to be a thief, or by finding out that the man 
suspected cannot state his place of residence; and they 
recommend that on suspicion others may he caught, if on being 
questioned they attempt to oonceal their caste or name or if they 
are found addicted to gambling, wine and women or if their 
mouth becomes dry or their voice changes or if they spend 
lavishly though they have no ostensible means of earning, or 
those who sell lost or second-hand goods or who move about in 
disguise or who are found making inquiries about others' houses 
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or wealth The Mit, on Ya] 951 II. 268 quotes Nar and gives the 
warning that the king must carefully examine whether the man 
caught is really the thief and should not convict merely on 
suspicion, since even an innocent man may have stolen property 
near him or betray some of the signs noted above. When pro- 
perty alleged to be stolen is found with a man, it may be that 
the articles came to his hands from another’s hand or he may 
have taken it up when it lay unclaimed on the ground or he may 
have taken it as a thief •, liars often have the appearance of 
honest men and uce icisa (Nai I 71) 952 Naiada’s dictum (1.42) 
that one who is not a thief may be held to be a thief as in the 
case of Mandavya has already been quoted above (p 357n 549). 
Vide Manu IX 270 ( — Matsya 227. 166 ) cited on p 355 above 
When a peison is seized on suspicion of being a thief he conld not 
be acquitted on his mere denial Of the offence He had to prove 
innocence by oidinary evidence (such as proof that he was 
elsewheie when the theft was committed) or ordeals (Ya} It. 269) 
The general rule about the punishment of patent thieves was that 
the punishment was to be pioportionate to the lightness or 
gravity of the crime and not to their wealth ( Vyasa ) 953 Br. ( S 
B E 33 p 361 verses 10 ff) quoted in Par. M. HI pp. 439-440 
and V P pp 387-88 prescribes various punishments for parti- 
cular kinds of patent thieves e g. sabhyas giving wrong deci- 
sions ( toi bubes ) oi those who deceive by betraying the trust 
imposed in them are to he banished Manu IX 292 ( = Matsya 
227 184-185) holds that the goldsmith is the worst of all 
deceitful persons (huntakas) and if he is found committing 
fraud his Iftnbs should be cut off bit by bit. 


As regaids the concealed thieves the texts lay down special 

tinned X J U 81 8xtends to theft of the thiee kinds men- 
tioned above tne same punishments that are awarded in the 

three kinds of sahasa ManuVUI 323 prescribes death sentence 
foe kidnapping men of good family and particularly women 
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I™"’* ManU IX 280 P^ribes death for Sole 
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, pi , w}, ° stea l horses, chariots and elephants For him 

id tTsbe w ! rsr <aking s r ht Manu (ix m) 

after cnf+fmr ffi ■ f® j 36I > verse 17 ) provide impalement' 5 ' 

after cutting oft h IS hands, Yaj.IL 274, Manu IX 277, Visuu 

ZtL Z J 36 P^on^ for the cut-purse the punishment of the 
cutting of the thumb and index finger for the first oflence, the 
, r” 1 ® of tlie hutid and foot if it is the second offence and 
death if he repeats the same offence a third time Not only was 
the thief made to undergo punishment but he was also liable 
toniake good the loss of property to the person robbed ( Manu 
vni 320, Yaj.ll 270,Visnu Dh S V. 89, Nar. parisista 21) 
According to Nar (parisista 22-24) for thefts of articles of 
small value the fine was five times their price, while Manu 
( VUI. 326-329 ) said it was twice as much as the price. Gaut 
XU 12-14, 555 Manu VNI. 337-338, Nar. (parisista 51-52) lay 
dowrt that the fine for theft is higher in the case of the higher 
castes i e. if the siidra thief is fined eight times of the value of 
the article stolen, the vaisya, ksatriya and brahmans thieves 
were respectively fined 16, 32 and 64 times the price of the 
article, as each is deemed to know better owing to his higher 
status and culture, Manu VII L 380 lays down the general rule 
that a brahmana offender was not to be killed whatever the 
offence might be hut he was to be banished from the country 
allowing him to take with him all his wealth. But there were 
other provisions and exceptions algo, Kst 956 ( 823 ) states that 
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the school of the Manavas declaTed that thieves caught with 

the stolen things on them should he at once banished hut that 

the school of Gautama disapproved of this mode, since _ it is 
condemned because it entails loss ( reduction ) of people in the 
country The V. E. p. 332 explains this veTse as referring to a 
learned brahmana. Two more verses of Eat. ( 824-825 ) are 
quoted by V. E p. 332 and V. 0. p 92 the first of which provides 
that a brahmana who is not learned whether caught with booty 
or not should be branded (with the appropriate signs) and 
deprived of all his property, provided his guilt is brought home 
with certainty and the second provides that a brahmana thief 
who is neither learned nor rich but is strongly built should be 
kept under guard with fetters on his feet, should be fed on 
meagre food and made to do hard labour for the king till his 
death Gaut. XU 46-48, Ear. ( parisista 13-14 ), Manu IX. 271 
and 278, Kafc ( 827 ) hold that the punishment for those who 
knowingly give food, fire (when they feel cold), water or 
asylum to thieves or who receive or purchase stolen property 
ot who conceal them aTe to be punished like the thieves 
themselves 957 Yaj IL 276 prescribes the highest amercement 
for any one who knowingly gives help to a thief or murderer 
in the above ways or by directions or by supplying tools 
or money wherewith to go to a place for committing the 
offence. 

In certain cases a person could take without being liable 
to be punished as a thief certain things belonging to another 
even if he had not the latter’s permission Gaut XII. 9SS 25, 
Manu VUI 339 ( = Matsya 227. 112-113 ), YSj IL 166 allow a 
person of the three higher castes to take grass, fuel-sticks, 
flowers of trees and plants for feeding cows and for the worship 
of fire from any place as if they belonged to himself and also 
fruits of trees that were not enclosed In such cases he would 
not be liable to a fine nor does he incur sin (Kulluka on 
Manu VUI 339 ). A. srarti passage stating that if a man takes 


957 Compare sec 212 (about harbouring an offender) and 411 (on 
receiving stolen property ) of the I F C 

958. ij'nhupCivsirHni-ti w s'vrfi*! WMtjiqiTrfr «KgTf% wmir- 

rrr XII 25 arorri P 773 remarks that this is so only when there 
is difficulty in getting^h ese VT VT end gsv if! 

Vt $T?t t firar on rtT II 166. 3mi4? P 774 savs 



3*4 


History of Dhm matasti a 


[Vol. 


S""*? “ flowerE or fruits without permission deserves 
to have his hand cut off is explained by the Mit ( on Yai lflfi 1 
Apararka p. 774 and others as meantto appiy^ S 
than dvijas or as meant to refer to a case where they are taken 

wLrJr° n Wh ° f h + a l really 210 Acuity in securing these or 
where these are not taken for the use of cows or for worship. 

ibis matter had been a subject of discussion from ancieht times. 
Ap, Dh S ( I 10 28 1-5 ) contains a discussion from which 
it appears that Kautsa, Harlta, Kanva and Puskarasadi were of 
the opinion that whatever ( however trifling or m whatever 
circumstances ) a man took without the consent of the owner, he 
became a thief , that Varsyayam held that there were exceptions 
to this rule viz. that owners should notforbid the taking (of a small 
quantity of ) grain in pods (such as mudga or masa) or grass for 
bulls yoked to carts, but that if large quantities even of these were 
taken there would bo theft. Santi 165. 11-13, Manu XI 16-18 
and Yaj III. 43 state that when a brahmana or other person has 
fasted for three days because he has had no grain with him, he 
may on the 4th day take grain for one day’s meal from any- 
where he can get, whether from a threshing floor or from a 
field or a house, and that if the owner questioned he should 
declare to him the reason, but a person of a lower caste should 
not in this way take grain belonging to one of a higher caste, 
unless the latter pursues a sinful course or does not perform 
the duties of his caste. Vyasa quoted by Sm. C. L p. 175 allows 
a man to commit even theft, when he is in distress for food, 
first from a person of a lower caste, then from one of the same 
casco and then from one of a higher caste Manu VUI 341 
( = MatBya 227. 110, 114 ), Nar ( praklmaka 39 ), Sankba and 
Kst ( 822A ) state that a traveller whose food has run out may 
take from another's land without being liable to punishment 
two sugarcane stalks, two mulakas (esculent roots), two 
cucumbers or melons, five mangoes or promegranate fruit 
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and a handful of dates and of such corn as rice, wheat, 
gram &c 961 


Sahasa (crimes of violence). Manu VUE 332, Kant HI 17, 
Nar. XVII 1, Yaj 33. 230, Kat. (795-796) define sahasa 961 as 
any act which is done with violence in defiance of or in spite 
of the presence of royal officers or guards or people The word 
sahasa is a derivative from ‘sahas’ meaning ‘force’ (Nar 
XVH 1). Sometimes it is distinguished from theft (as in 
Mann Yin. 332, Kant HL 17 and Nar. XVII 12) by saying 
that theft consists in depriving a person of his wealth stealthily 
(without force), while in sahasa there is the use of force or 
violence 963 . Nar. XVH 2 and Br (SB. E. vol 33 p. 359 verse 
1) state that sahasa 964 is of four kinds viz manslaughter, theft, 
violence to the wives of others, and the two kinds of parusya 
(treated as one head). Although these topics can be compre- 
hended under sahasa, they are generally dealt with separately 
in the smrtis and digests as a matter of convenience and in 
order to provide heavier punishment for crimes of violence 965 , 
since a man guilty of a crime of violence is a worse sinner 
than one guilty of abuse, theft or assault (Manu VTIT 345 ani j 
Mit. on Yaj. H 230 ) and Manu Vffi 244 enjoins upon the king 
not to tolerate for a moment a man guilty of violence The 
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V May. (text p 2) says that in differentiating steya from 
'luhasa the maxim of ‘cows’ and ‘bulls’ ib applicable 565 . 

Sahasa is divided by Nar. XVII 3-6 and Br (S B E 33 
p 363 veise 24 ) into three varieties, viz. the lowest (destruction, 
abuse and trampling of fruits , roots, water, agricultural imple- 
ments), middling (destruction &c of clothes, food and drink, 
household utensils ), highest (killing with weapons or poison, 
violence to others' wives and whatever causes pain to sentient 
beings) These three kinds are respectively punished with the 
three kinds of punishments described above (pp. 393-94) The 
principal crimes included under sahasa in its narrow senBB are 
homicide, rape and robbery Rape will be dealt with under 
sbisanqmham Br. 967 states the general rule that one guilty 
of murder by violence should be punished with death and 
not with fines ( S B. E 33 p. 363 v 29 ) To this the brahmana 
offender was an exception ( Manu IX. 241 ), who was only to 
be banished Manu IX 242 introduces another exception viz. 
persons other than brahmanas when guilty of the great 
sins ( specified in IX 235) through negligence should be only 
deprived of all their pioperty but if they murder a man inten- 
tionally then only are they to be sentenced to death. Manu 
IX. 232 and Visnu Db S V 9-11 provide the punishment 
of death for those who fabricate false royal edicts, or who 
tamper with the loyalty of the elements of the State or who 
kill women, children and brahmanas Baud Dh S I 
20-21 Br and Vyasa prescribe 96 * that if a brahmana is 
killed by a ksatriya, vaisya or sudra, the king should sen nca 

1 OT mnir P 2 When a man says mv amfnmrT suttupw 
mention of (bulls) that can he uclnded l under the 

■ gavali ' is due to the fact that bulls, being more mutable th* ^ 
special attention must be paid to manage them, 3KW P , 

111 230) employs the same maxim in a Similar connection 
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the offender to death in various ways and confiscate all his 
property, but if a man kills another of his own caste or of a 
lower caste then the king may punish the offender with some 
punishment appropriate to the crime and the strength of the 
offender In IV. 11 Kaut. provides sentences of death in various 
ways for murder following ancient sastras, hut remarks that if 
murderers have not been guilty of cruelty they should simply 
be sentenced to death without torture ox the like 9 ®. One 
special rule deserves notice Gaut 22 12, Ap Dh. S. I. 9. 24 
6-9, Manu XI. 87, Vas 20 34, Yaj HI 251 prescribe the same 
prSyascitta for murdering a brahmaua woman who is an atreyi 
as for one who kills a brahmana male. The different meanings 
of ‘atreyi’ given from ancient times are noted below 970 . Texts 


909 »irt)^riia T- avryur 3tr§?grat g mvmT 

at^TcT* ll 3x5*11151 IV 11. last verse. 

970 I "ft 22 12 . 3UWVI ^ H3VU l 3UV U V. I 9 24 9. 

3lHHf is variously explained The word occurs as early as the Sat Br I. 4, 
5. 13 where m explaining why the offerings to Prajapati are made in a low 
tone a legend about the goddess 'Vac' is narrated and it is said that m having 
sexual intercourse with an atreyi. a man incurs sin’ ( iWl^iqi USHT vt romtffl )- 
Here the word appears to mean a woman who is in her monthly illness 
Vas (20 33-36) defines atreyi as a woman who has taken the purificatory 
bath on the 4th day after her monthly illness begins and derives the word 
from sta 1 311^5? vit+'wtuatumiurJvTtiTis. 1 Ugtftfir. ’ 

Vasistba either cites or summarises a Vedtc passage { as stated by Visvarupa) 
which means ' here ( i e in the womb of this woman ) a child is to come ’. 
In SBE vol. 14 p 107 the same is translated as 1 if the husband approaches 
her at that ( time ) he will have offspring ’ But this is not correct ■ Esyat ’ 
qualifies * apatyam' and is not in the masculine. Vas derives the word from 
am and tne root 5 Visnu Dh S 36 1 and 50 9 appear to hold that atreyi means 
a woman of the Atngotra ffaradatta on both Gaut. and Ap explains atreyi 
as Vasistha does and states that others interpreted it as 1 3tf%itfVT *. on VT» 
III 251 ( dUlti explains ausfaft as a woman within 16 days 

from the beginning of the monthly illness and quotes 20 36 and also 
says * stfiHi wrauisr quiqwH 1 a^tq saiSiq i avr ■■ qgn i q i aatfS’: 
a iVT^C'Tni^qT I aafil uiqxsquxqt^ qq 1 1. From Sahara on 

Jai VI 1 7 it appears that some derived the word as ‘ 3t=f gqnqvqt fqqRf 
while Sahara himself preferred the meaning ‘ 3tfSpT)vt > and 
regarded the prohibition to kill an atreyi as simply meant for praising that 
gotra ‘ aor irr^nsrfnu 3 uSwt t a »ai qwuvu su^ift t if)^ 

afar* iu ffc 3X3*r^r^v af^a raq. i aauiar fa a%a tnqwii i a ^ 3xq?rar*q 
UITOrwfi'a I ( on VI. 1. 9) Vtt quoted by qxr at II 1 p 103 gives two 
minings ‘ 3FFHVR i Witl^q'qt 1 afaoft qt« qj q t 

ft * The 3i*it,c^5T gw es as a synonym of 
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hkeAp I 9 24. 1-5, Gaut XXH prescribe different praya- 
scHtas for murder depending upon the castes and sexes of the 
murderer and the murdered These will be briefly dealt with 
undei piayascitta later on In certain cases acc. to Manu TUI 
291 -292, Yaj II 298-299, Kaut IV 13, though death or injury 
to persons or loss of property results, no punishment was pres- 
cubed viz when the nose-string of bulls yoked to a cart snaps, 
when the yoke breaks, when the cart swerves on one side owing 
to the unevenness of the ground, when the axle or wheel breaks 
oi when the leather thongs with which the several parts of the 
cm t are tiod give way, or when the rope cast round the necks 
of hulls or the reins break or when in spite of the driver loudly 
calling upon a person to move aside from the way an accident 
occurs But Manu VUL 293, 294 (=Matsya 227. 95-96 ) pro- 
vide th.it wlieie through the want of Bkill of the driver know- 
ingly engaged by a master the cart is overturned and injury is 
caused, the master should be fined 200 panas, but if the driver 
employed be known to be skilful, then when injury is caused 
the di ivei should be fined ( and not the employei ) Further if 
the driver, though seeing that the road is blocked by cattle or 
other caits, rashly drives and kills men and animals he should 
be punished (Manu VUL 295) It is stated by Nar (parusya 
i 1, S B. E vol 33 p 212 ) that the father is not liable for his 
son’s offence, nor is the owner of a horse, dog or ape liable to 
punishment ( for injury caused by any of these) provided they 
m e not set up ( to do harm ) by the owner. If a drivei kills 
a man by lash or negligent driving he is to be punished like a 


tluef, if he kills any one of the larger animals (such as a cow, 
a hoise, a camel or elephant) the punishment would be half of 
the preceding, if he kills one of the inferior animals, the fine 
would he two hundred Kaut HI 19, Manu (VIII 285), Yaj- 
JL 227-229 and Visnu Dh S, V 55-59 pi escribe graduated fines 
for the destruction of trees, plants and branches,. 
and, fruits according to their .usefulness and sanctity Ihc 
sll u bis made a distinction as regards punishments between 
cnmes of violence and crimes due to negligence or nnstatce 
For example, Manu VIII 264 ( =Matsya 227 30 ) prescribes a 
fine ot 500 panas for depriving a man of his house, gar en or 
Mdby threats Of violence, tat only prescribes ntoof» 
hunted if a man deprives another of his house to y 
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Various rules were laid down about inciters or abettors 
Yaj n. 231 and Kaut 971 UL 1 7 prescribe for the man who 
incites another to crimes of violence double the punishment to 
be inflicted on the perpetrator himself and four times for one 
who incites another by assuring him ‘ I shall give as much 
money as will be required Kat. (798) and Br 972 (S. B E 33 p 363 
veis 31 ) prescribe that if several violently beat a man to death, 
he who gives the fatal blow on a vital part is declared to be the 
murderer and is to suffer the full punishment for murder. Kat 
{ 832-834 ) 973 and Br. (S B E. 33 p. 364 verse 32) provide that he 
who commences a crime of violence, who is a helper, who gives 
advice as to the way ( in which sahasa is to be carried out ), who 
gives refuge ( asylum ) to the offender or supplies weapons, who 
gives food to wrongdoers, who incites ( offenders ) to put up a 
fight, who shows how the person ( killed ) is to be destroyed, who 
connives ( at the commission of an offence), who exposes the 
faults (of the person killed), who gives his approval (to the 
offence ), who though able does not forbid or prevent the com- 
mission of the offence— all these are ( practically ) perpetrators 
of the crime and the king should award punishment accord- 
ing to their ability and tbeir guilt. Vide also Ap Dh. S. 
IL 11 29. 1 971 For those who begin an offence or abet its’ 
commission Br (S B.E.33 p.364 verse 32) prescribes half 
tlie punishment prescribed for the wrongdoer. 975 Yaj ( XL 232- 
242 ) enumerates several kinds of offences as allied ’to ia htm 
and prescribes punishments therefor, such as breaking a house 
that is closed under seal, cau sing harm to neighbours and knitted 
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( one’s agnates ), abandoning one’s parents or sons or brothers or 
sisters even though they be not patita, sexual intercourse with 
a widow, (intentional) defilement of the higher castes by 
candalas, making counter-feit coins or false weights and 
measures, giving quack medicines to royal officers or other men 
These are all passed over here. 



CHAPTER XXV 


STRISAKGRAHAHA (Adultery or unlawful intercourse 
with a woman ). 

The Mit. ( on Yaj. 1L 976 283 ) states that mnqi ahana means 
the unlawful coming together of a man and a woman for sexual 
enjoyment. Br. (S B. E. 33 p 365 verses 1-3) says that sinful 977 
sanqiahana is of three kinds, viz. brought about by force, deceit 
or sensual passion. The first { which is rape ) occurs when 
intercourse is had in a secluded place against the will of a 
woman, or with a woman who is intoxicated or is disordered 
in mind or is under a mistake or when she raises a cry ; the 
second occurs when a woman is brought to one’s house by 
some trick or pretence, an intoxicant (such as Dhatma) is 
administered to her or her mind is brought under control ( by 
chants or otherwise ) and sexual intercourse takes place ; the 
third occurs when intercourse takes place by conveying 
( passion ) to each other by means of the eyes ( glances ) or by 
employing a go-between and when the parties are drawn to 
each other by the temptation of beauty or of wealth This 
last is again of three kinds acc to Vyasa and Br. ( S. B. E. 
33 p. 365-66 verses 6-8 q. by Sm. 0. IL p. 8 ) viz. trifling, 
middling and grave The first is characterised by winking 
at a woman, smiling at her, sending a go-between, touch- 
ing her ornaments or clothes; the second by the sending 
of flowers, unguents, fruits, incense, food, clothes, and 
indulging in private talks; the third is characterised by 
lying on the same bed, dalliance, kissing and embraces. Strt- 
sangrahana by force (that is rape ) is really included under 

976 rft ^ u ^ y 'h K 1 Thin, on VT II. 2S3 ; mraro 4Tt? 

sverev i II p 8 

977. VTOpi fhvwrr Tbvrwr i vBrmnSr ? 5 « srih- 

vrNsvh n^burPurcritT 1 sraovurr ^ nsraiPtfpT 3 5 T 3 1 svrat 
unfiv rreuftiAuiH. 1 <h<i v=? a v tyi hgir ftj 11 e reftwvfgjtpfw 

hT i 5a 5'ip5^Thn frv 3 ?r. q. by enroll p 854, 

II p. 8, nj. Si p 397, ft. p, 379, TO ST m p.462. There are 
many various readings The fgfUs* explains sstwoi as whwr 
Compare section 375 of the I. P. C with the first kind, see. 493 with the 
2nd kind and sections 497, 498 with the 3rd kind. 
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Br (S B. E 979 33 n 3 fi« - for rnpa wwo very heavy. 

was of a lower caste, then half of tins punishment m< 

sentencld to r tt! f f hS T* ° f * Wgl,er Caste - llB *« to be 
St f*4l e u t0g f lher with confiscation of all property 
Ka (830) prescribes that when 9 ® a man has forcibly had 
sexua! intercourse with a woman capital punishment is to bo 
inflicted inasmuch as it is a violation of (proper) conduct 
When sexual intercourse was had by deceit the man was puni- 
blied with confiscation of all property, with branding on (be 
torehead of the sign of the female private parts and banishment 
from the town (Br. in S. B E 33 p. 366 verse™ 11 ) Hero also 
he rule of Br cited above ( about the reduction of sentence 
according to the caste of the woman concerned) applies. In the 
case of rape and sexual intercourse by deceit tho woman was 
not at all punished 982 but she had to undergo a penance (priya- 
scitta ) of krcchra or pai u/m for contact with a male other than 
her husband and till she performed the prfiyascitta sho was In 
be kept well-guarded in the house, was to remain dirty (i. c 


° 78 - hw ai« injur a . w m v fl srg^t gfpant i 

Compare sec 370 of the I P C which prescribes transportation 
for life as the maximum punishment for rape Vide Russell on Crimes (9tb 
cd 1936) vol X. pp 613-614 for the ancient law of England (which prouded 
death sentence and the sentence of castration and loss of eyes) and modem 
law which provides penal servitude for life as the maximum. 
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three works differ as to the circumstances in which this verse applies 
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not to deck herself or apply or use perfumes &c.). to lie on the 
ground (not on abed-stead or couch), was to receive bare main- 
tenance. After performing prayascitta she was restored to her 
former position. Acc. to Yaj. H. 288 and Br (S. B.E.33 
p. 366 verse 12), for adultery (in which there is consent) the 
highest fine is prescribed for the male in the case of a woman 
of the same caste, half of this m the case of a woman lower in 
caste (than the paramour), but when adultery is committed 
with a woman of a higher caste the male shall he put to death 
and the woman shall have her ears and the like cut off. Vide 
Shakespeare’s Othello IV. 1, where Othello exclaims ‘I see that 
nose of yours but not that dog I shall throw it to ’ There were 
other sages who were humane and opposed to the punishment 
of disfigurement by way of the cutting of the ear or the nose. 
Yama ,B2 “ states that in the case of a woman guilty of adultery 
at her will, there was to be no punishment of death or disfigure- 
ment, but only abandonment. Kat ( 487 ) lays down tbe general 
rule that in all offences women should be sentenced to half the 
fine in money which is prescribed for a male and that when the 
punishment is death for a male the punishment for a woman 
would be cutting off a limb ( vide note 626 ). 


Nar. (XV. 73-75) holds 983 that sexual intercourse with the 
step-mother, mother’s sister, mother-in-law, the paternal or 
maternal uncle’s wife, father’s sister, a friend’s or pupil’s wife, 
sister, sister’s friend, daughter-in-law, daughter, the wife of 
one’s vedic teacher, a woman of the same gotra, a woman 
that has sought protection, with the queen or an ascetic woman 
(pravrajtla) or a wet-nurse or a virtuous wife(sodtoi) or a woman of 
a higher caste is incestuous and the punishment to be prescribed 
for this crime is the excision of the penis and no less. Vide 
Manu XL 170-71, Kaut IV. 13, Yaj HL 231-233, Matsya- 


982a 
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pura.na 227 139-141, which latter ( three ) prescribe excision of 
the penis and death by way of punishment ( except for a brah- 
mana) and expiation and for the woman (if she was a consent- 
ing party ) death sentence Brhad-Yama III 7, Ap (inverse) 
IX, 1 ( Jivananda ed. ) and Yama ( Anandasrama) 35 proscribe 
that there is no expiation except that of ontermg fire for incost 
with mother, teacher’s wife, sister or daughter It is remarka- 
ble that Kaut. 985 and Yaj ( II 393 ) prescribe only a fine of 24 
punas for adultery with a femalo ascetic, while Nar XV. 74 
and Matsya 337, 141 deem it a most heinous offence Tim 
explanation probably lies m the fact that Kaut and Yaj refer 
to female ascetics of the lowest castes not following the 
orthodox religion, while Nar. refers to nuns of a higher order 
Vide Manu Vin. 363 also. For forcible intercourse with a 
prostitute against 9sfi her will Kaut. IV. 13 and Yaj II 291 
prescribe a fine of 13 and 34 panes respectively For unnatural 
offences or offences against the order of nature, Kaut IV 13, 
Yaj. II 289, 293, Visnu Dh S V. 44, Nar. XV. 76 provide lines 
of 12, 24, 100, 500 punas 987 


Manu IV. 134 ( = Auusasana 104. 21 - Markandoya-purana 
34. 63-63) forbids a man to have sexual intercourse with an- 
other’s wife and states that there is nothing so detrimental to 
long life as that There are stray indications in the Vedic 
literature about sexual intercourse outside marriage. Vide H. 
of Dh. n pp. 637-639 In Bg- I 92. 4 ( adhi peiUmsi mjxite nrlur- 
iixt ) there appears to be a reference to a dancing girl or M"™ 1 
Wives hating ( or proving false ) to their husbands are behove 
to goto Hell in Bg IV, 5 5 (patinpo m jemayo durewh ) in 
Bg IL 29 1 the sage prays to the Adityas ‘ remove away mm 
me sin as a woman who gives birth to a child in se £ ret * eI ?f fj 
it ’ ( me matkaita rahasur-ivagah ), The gambler ( m B8 • 
states ‘ others have intercourse with his wife U 

mriantyasua ). The word pumicall occurs in Vaj • ^ ^ 
We have already seen ( H. of Dh H. PP_ 576 > J } wjfe of t i 10 
Varunapraghasa ( one of the Caturmasya ) 
sacrificer had to confess if she had a lover and howjw _ _ 

985 1 ^ lV 13 > a0[ sa- 
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she confessed to having had one she was allowed to co-operate in 
the sacrifice on undergoing an expiation After a man perform- 
ed the solemn sacrifice called Agnicayana he was enjoined (Tai. 
S. Y. 6. 8 3) 9SS not to approach a svidra woman and after he 
performed Agnicayana twice he was not to approach another’s 
wife ( H of Dh vol. H p. 1355 ). 


The punishment for sangrahana (rape and adultery) varied 
according to the caste of the man and the woman, according as 
the woman was married or unmarried and according as she was 
guarded ( gupta ) or unguarded. Vide Gaut. XIL 3, Yas XXI, 
1-5, Manu YJ3I. 359, Visnu Dh. S Y. 41, Yfij. U. 386, 394, 
Har. XV 70 (as to higher or lower caste of offender), Gaut. XII. 
3, Manu YIH. 374—378, 383-385, Kaut. IV. 13 ( about offence 
against guarded or unguarded woman ), Manu VUI. 364-370, 
Yaj. U 385, 287, Xaut IV. 12, Nar. XV. 71—72 ( about maidens ). 
Further the ancient sutras and smrtis prescribe more severe 
sentences than later smrtis. Details of these matters are passed 
over here for want of space and as being now of academic 
interest only. But some examples may be noted. Gaut. XXIII. 
14-15 and Manu VIE. 371 prescribe for an adulteress death by 
being devoured by dogs, hut Yaj H 286 softened the rigour of 
this Ap. Dh. S. ( II 10. 26. 20-21 ) prescribed the penalty of 
cutting the penis and testicles for the male if guilty of adultery 
with a married woman, but only confiscation of all property if 
he committed adultery with an unmarried woman. But Yaj. IL 
288, Manu VBL 366, Nar. XV. 72 went so far as to say that if a 
man had sexual intercourse with a maiden ( of the same caste ) 
who encouraged his advances, then there is no offence punishable 
by the king, but he was to bestow ornaments on her, honour her 
and must marry her 


/ ^ r I V h n a foL UrtheT to be noted tbat Ya i- n - 290 and Nar. 
( XV 79 ) 5 ® make it punishable to visit a dasi kept by a man 
m his own house or outside and Yaj prescribes the fine of 
50 panas for so doing. Vide H of Dh. voL IL pp. 637-639 about 
prostitutes. But Manu VUI 362 states that the rules making 
conversation with others’ wives in lonely places punishable 
does not hold good in the case of the wives of actors, singers 
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among men ( while they themselves remain conceldf * 

Slnpmdharma ( duties of husband and wife). Most of 
matters falling under this head have been dealt with in H of Dh 
ti° 1 The liability of the husband or wife for 

The d£ f ? ° f ° th ® r . has been alTead y dealt with under r yadam 

7. rights of partition, inheritance and maintenance will be 
discussed later on under dayabhaga Nar. XV. 1 defines this 
title of law as that in which the rules of the marriage of women 
and men and other related matters are described Under this 
head Nar. speaks of the essential ceremonies of marriage, the 
rules about selecting a bride and a bridegroom, restrictions as 
to the caste of the bride, the guardians for marriage, faults or 
defects in a proposed bride or bridegroom, the forms of marriage, 
women called pwnarbhu and svamnt, the practice of ntyoga, illicit 
sexual intercourse, punishment of women for adultery, re- 
marriage, uimasankara, mixed castes. In IX 1 Manu promises 
that he will dilate upon the obligatory duties of man and wife, 
whether they are staying together or apart. Manu IX. 2 holds 
that the first duty of the husband and the males m his family is 
to keep women dependent and under their control if they become 
attached to a life of pleasure and Nar. XVX 30 states that even 
women of good family come to rum by independence The next 
most important matter acc to Manu IX 5 and Br. ( S B. E. 33 
p 367 verse 2 ) 990 is to guard women against improper attach- 
ments however trifling, since if they go astray they bring sorrow 
to both families ( of the husband and of the father ). Acc to 
Harlta 991 Sankha-Likhita, 992 Manu (IX 7, 9 ) and others the 
husband has to guard the wife from the approaches of other men 
in order to ensure the purity of the issue and by guarding her 
the husband guards his reputation, family, soul and his dharma, 

990 qqjp vT eft i ^Hrrfrft vrasfNr 
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since a woman gives birth to a son similar to the male with 
whom she consorts or on whom she sets her heart during the 
days after the monthly illness. Here there is some anticipa- 
tion of modern Eugenics. Manu IX. 10 was quite clear that 
women could not be completely guarded by confining them 
with force in seclusion, that their minds must be occupied in 
family work as stated by him in IX 11 and by Br. ( S. B. E. 33 
p. 368 993 verse 4 ), that the husband must try to deserve her 
regard and affection and show her honour ( Manu IX. 23-24, 26, 
Yaj. 1 82 ). Divorce has been already dealt with in H. of Dh. 
vol. IL pp 619-623 Vide ‘ Selections from Peshwa’s daftar ' 
vol. 43 p. 112 where the divorce of a woman ( ghatasphota ) is 
ordered because the husband was really a converted Mahomedan 
who had been illegally admitted to caste after an incorrect 
method of expiation 





CHAPTER XXVI 


DYUTASAMAHVAYA 
( Gambling and prize-fighting ) 

Manu IX. 223, War. XIX. 1 and Br. (S B. E. 33 p. 385 Terse 
3) define di/fita (gambling) as that spoit which is carried on 
with inanimate objects such as dice, pieces of leather, ivory and 
the like and m which there is a stake, while sport carried on 
with animate objects such as cocks, pigeons, rams, buffaloes and 
wrestlers is called samalwatja The attitude of Manu towards 
gambling was uncompromising. Manu ( IX 221-222, 221-226 ) 
calls upon the king to suppress gambling and pnze-fighting 
in his country as they cause the destruction of the State; 
he states that gambling is open theft and therefoie the king 
should endeavour to put it down and that the king should punish 
with corporal punishment all those who engage m gambling 
or who induce or help others to gamble, and that he should 
banish gamblers from the city because gamblers residing m 
.the country harass wellconducted subjects by their deceittu 
tricks. Manu IX. 227 ( = Udyogaparva 37. 19) states that 
in ancient times gambling engendered great enmities am 
therefore a wise man should not resort to it even for aml “ e ' nen 
or in jest Kat (934) is to the same effect Yaj D. 203 and 
Kaut. IIL 20 991 allowed gambling in a central place under Ma a 
supervision as it led to the detection of thieves Br l • 
E 33 p. 385 verse 1 ) refers to this divergence of views, 
bling that causes loss of truth, purity and weal 
den by Manu, but others allowed it because 
tion of thieves, provided it was carried on n . the P 
of a master of the gambling hall and P rovjded ^ y f t, ie 
revenue to t he king’ The person who was m c har^__ 
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gambling hall which gamblers made their haunt and who sup- 
plied the dice and other instruments of gambling was called 
sablnka and the stake or money agreed to be paid by the 
defeated gambler to the winning gambler was called paw or 
glaha ( Yaj II 199 ) Nar. XIX. 8 provides an optional method 
viz. instead 995 of gambling in a hall presided over by a 
sabhika, gamblers may give the king his share in the stakes, 
then indulge in gambling openly and if they do so they incur 
no punishment. Acc. to Ya]. H. 199 as interpreted by Par. 
M. HI p. 574 and V. P. p 565 the sabhika was to receive five 
per cent or r? s th part when the stake was 100 panas or more 
and 10 per cent or j S th when the stake was less than 100 
panas. Apararka ( p, 802 ) explains that the sabhika was to 
receive as his fee five per cent from the victorious gambler 
and ten per cent from the losing gambler.- Nar XIX. 2 prescri- 
bes a flat rate of ten per cent on the stake as the fee of the 
sabhika, while Eaut. 997 III 20 lays down the fee as five per 
cent and allows the sabhika to charge hire for supplying gam- 
bling accessories ( such as dice, leather pieces ) and for sup- 
plying water and accommodation The sabhika receiving protec- 
tion from the king was to pay to the king the tax agreed upon 
by him, was to recover from the defeated gambler the stake 
( by means of confinement or restraint order ) and pay it over 
to the victor and was to be honest and forbearing 998 (Yaj. II 
200, Eat 940, Nar. XIX 2) Eat (937) Btates that the sabhika 999 
may give to the winner the money won out of his own pocket 
and may recover from the losing gambler within three fort- 
nights or at once if there is fear of losing the money. Eat (935) 1000 
holds that if gambling was to be allowed it must be carried on 
openly with an arch constructed near the door in order that 
respectable people might not be misled ( about its real nature ) 
and it should yield revenue to the king If the sabhika is 
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unable to make the defeated gambler pay the stake to the victor, 
the king would make the former pay to the latter provided the 
gambling was done openly in the presence of the sabhika and a 
group of gamblers and the king's dues were paid by the sabhika, 
but not otherwise ( Yaj 11 201 ). Nar. XIX 6-7 and Yaj 11 202 
provide that when gambling is carried on secretly and without 
the king’s permission or with false dice or other deceitful tricks, 
the gamblers and the sabhika would not be able to gain their 


object ( i e. recovering bets won or the fee ) and would be liable 
to punishment, viz. branding on the head ( with dog’s foot and 
the like ) and banishment Nar. XIX. 6 adds that the banished 
gamblers would have wreaths of dice tied round their necks. 
Kat. (941) and Br. (S B. E. 33 p. 386 verse 7) state that a person 
ignorant of gambling should, if defeated in gambling m private, 
be released from his liability, but one who is an adept in 
gambling should not ha relieved when defeated , but even an 
adept in gambling if he has lost the whole of his wealth as a 
stake should not be made to pay the whole. 1001 In disputes 
amo ng gamblers, in deciding on victory or m the matter of 
gain to the winner, and as regards the question of fatee dice 
the keeper of the gaming house, if honeBt, is the final authority 
(Kat. 942). NSr. XIX. 4, YSj. H. 202, Br (S B. E 33 p. 386 
verse 6 ), Kat. ( 943 ) provide that when there is a dispute as to 
success or defeat the king should appoint gamblers to decide the 
dispute and gamblers will also be the witnesses in such a dispute 
( in spite of the rule stated above on p. 335 that gamblers are no 
competent witnesses), hut if the gamblers ^ lleged ® 

inimical to the disputants the king may then himself decide 

the matter. Yaj. II 203 extends all the rules about 
to samahvwja Br. ( S. B. E. 33 p 336 v^se 4 ) notes that tte 
stake is to be paid by the owner of the animal that >s defeated. 
The S. V. (p. 487) quotes a text of Yisnu and a ( Bharuci s ) g 
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thereon that the king gets one-fourth of the stake from each of 
the owners of the fighting animals and that the animal that 
is defeated ( except a wrestler ot a buffalo ) is to he made over, 
whether living or dead, to the owner of the winner. The 
Manasollasa (vol. HI. p 229) contains an elaborate description 
of a king’s amusements hy way of wrestling matches, cock- 
fights &c. The Dassakumaracarita makeB frequent reference to 
gambling In Ucchvasa H. (p. 47 ) we are told that there are 
25 kalas on which gambling depends, that legal proceedings 
between gamblers were decided by reliance on the sahhika and 
that out of a stake of 16000 dinai as, the successful gambler took 
half and distributed the other half among the sablnka and the 
deniaens of the gambling hall 


Gambling is one of the most ancient vices. Hg. X. 34 is 
a hymn which contains the lament of a gambler. Elsewhere 
also in the Hg. gambling is referred to Vide Hg. I. 41. 9 ( ex- 
plained in Nirukta HI. 16 ), VH. 86 6 ( where it is said that dice 
made of Vibtedaka tree are one of the sources of sin), Bg X. 
42. 9, X. 43 5. In the Atharvaveda also dice and glaha 
occur frequently. Vide Atharva IV. 16 5, IV. 38 { a hymn 
for good luck in gambling) In V&j. S. 30. 18 we have the 
words ‘ aksarajaya kitavam ’. In certain solemn sacrifices 
like the Raiasuya dice play was an important item. Vide 
H. of Dh vol H. p 1219. Panini teaches the formation of 
many words relating to gambling In H.™ 1. 10 he teaches the 
formation of Amjaylbham compounds like ‘aksapari’ or 
salakapan in the sense ‘that loss was caused by one dice being 
cast m a way different from the way in which it was cast 
m a pnor game *. In IV. 4. 2 he teaches that « aksika ’ means 
one who uses dice in gambling or wins by using™ dice and 
19 ^states that ' aksadyutika ,Me » means ‘(enmity) 
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midst of tho sablu (liall) having raised a table for playing 
dico one should place thereon dice even In number and made 
from tho \ ihliltaka wood and that players should be men of the 
throo higher castes, pure and devoted to truth. In the Maha- 
bliaratn Yudhisthira ,ow is made to say that it was his vow not 
lo refuse dico play when ho was challenged to it. It was well- 
known that gambling affects the minds even of the good, while 
in tho ease of those who were not ordinarily good it led to dis- 
sensions and calamities Many modern people justify the action 
or Yndhislhira on tho ground that tho code of ksatriya chivalry 
and moiality of those ancient days required that he should not 
be afi aid (o play with dico when challenged by an adversary 
Conceding for the sake of argument that indulgence in gambling 
o' on on the part of such a virtuous, noble and philosophic 
u arrior as Yudhisthira was justified or at least excusable, there 
is nothing to show that tlio code of ksatriya chivalry permitted 
him to gamble away bis own spirited, devoted and virtuous 
queen and his four valiant brothers It appears that the real 
aim of the great author of the Mahabharata is to emphasize 
that gambling is such a reprohonsible pastime and so ruinous 
and degrading that even the greatest and the best, when once 
(hoy indulge in it, lose all sense of duty, morality and of ie 
claims of Iovo and affection. It has already been seen how 
gambling was looked upon as a great vice in tho king y 
writers on politics and also on dharmasastra Even the Puranas 
hero and there condemn gambling For example, the ra a 
purana (171. 29-38) condemns it in stiong language It say 
that the gambler’s wife is always m distress and the g® 
on seeing tho condition of his wife is also won »d( toKm 

almost the samo words as Hg X. 34 10-11), tbat t 

condemns gambling and that there is no sin comparable 

gambling 
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CHAPTER XXVII 


DAYABHAGA 
( Partition o£ wealth ) 

The word daya has been used even in the oldest period of 
the Vedic Literature ftg. II. 32 4 ( cladatn Diram intadaynm- 
iikthyam ) has alieady been quoted above ( on p. 388 ) In ftg X. 
114 10 ( siamasm dayam wbhajanti/ebhyah ) the meaning of the 
word seems to be ‘ a shaie * or ‘ reward In the Tai S and the 
Brahmanas the word daya appears to be employed in the 
sense of ‘ paternal wealth ’ or simply ‘ wealth ’ In the story 
of Nablianedistha 1010 it is stated that Manu divided his daya 
among (for) his sons’ (Tai S HI 19 4) That* daya’ here 
stands tor * dhana ’ follows from another passage of the Tai S. 
(U. 5 2 7) ‘Therefore they distinguish (or establish) the eldest 
son by wealth’. In the Tandya Biahmana 1oU 16. 4 3-5 also it is 
said ‘Therefore whoever among (a man’s) sous secures the 
best or major portion of wealth as daya, him th B y regard as the 
son who would be the lord of all’. Another word viz. nkl/ta 
occurring in the sutra and smiti literature is also employed in 
the Rgveda 1012 III 31 2 ‘ the sou of the body does not give to his 
sister the ancestral wealth, but makes her the leceptacle for 
tl.e son of her husband' The word dayada. (meaning a co- 
sharer, one who takes a share ) occurs frequently in the Vedic 
Literature In the Tai. S VI. 5 8 . 2 ® ifc is said « Therefore 
women being destitute of str ength take no portion (of Soma) 

~ 1010 ft * in l. 9 4. ^ ^ 
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and speak more weekly than even a wretched ( low ) man In 
the Athaivaveda V 18 6 Soma is said 1 ® 14 to be the dayada of the 
brahmanas Visvamitra invites Sunahsepa to Bhare in the 
spiritual wealth ( daya ) belonging to him ( Ait Br 33 5 ), calls 
upon his sons to follow him and states that he ( Sunahsepa ) 
would accept them, his wealth (daya) and his learning 1015 
The Nir III 4 quotes or summarizes other Vedic passages m 
which the words daya and dayada occur. In Pamni IL 3 39 and 
VI. 2. 5 the word dayada occurs. 


The principal heads discussed under the vyavaharapada called 
dayabhaga are two, viz partition and inheritance. For at 
least a thousand years there have been two schools that widely 
differ on these two heads , they are respectively known as the 
school of the Mitaksara and that of the Dayabhaga on account 
of the pre-eminent position of these works in the respective 
schools The latter school is predominant in Bengal while the 
former prevails in the whole of India excepting Bengal. But 
even in Bengal there are in modern times families governed by 
the law of the Mitaksara This work in intention and scope 
.does not profess to be a treatise on modern Hindu Law. It 
concerns itself with pointing out what the law of the Smrtis 
and writers of medieval digests was and has to eschew an 
exhaustive discussion of the modern case-law and legislative 
enactments that have made the Hindu Law appear in many 
respects to be entiiely different from the law of the commen- 
taries and digests Generally speaking, only very important 
divergences made by legislation and case law m the ancient 
and medieval Hindu Law can and may be pointed out here 


The principal Sanskrit works of the Dayabhaga school are 
three viz. the Dayabhaga of JImutavahana, the Dayatattya ot 
Raghnnandana and the Dayakramasangraha of Srltana 
Taxkalankara The Mitaksara school is subdivided into four 
sub-schools in which besides the Mitaksara, the > 
authority other works are referred to as supplementary to 
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Mithila school ( which relies on the Vivadaratnakara, the Vivada- 
candra and the Vivadacintamani ), the MaMrastra or Bombay 
school ( where the VyavahaTamayukha is of the highest 
authority in Gujerat, Bombay Island and Northern Konkan 
even superseding the Mitaksara in some matters and the Vira- 
mitrodaya and the Nirnayasindhu are also relied upon ), the 
Dravida or Madras school (where the Srartieandrika, the Vyava- 
haranirnaya of Varadaraja, the Paratara-mSdhavIya and the 
Sarasvativilasa are also works of authority ) In spite of some 
differences in the Tules accepted in different provinces in all 
of which the Mitaksara is of high authority, all the provinces 
except Bengal are held to be governed by one school. Vide 
Ambabai v. Keshav L L. R, ( 1941 ) Bom. 250. 

The words daya and uibhaga have been variously defined 
in the digests Nar. ( dayabhaga, verse 1 ) defines the vyavahara- 
pada dayabhaga as one in which sons arrange for the partition 
of their father’s wealth. The Madanaratna as noted by the 
V. Mayukha ( text p. 94 ) reads ‘ arthasya pitryadeh ’ ( wealth of 
the father and others ) for ‘ pitryasya ’ in Narada’s verse The 
Smrtisangraha quoted in the Sm. C. and other works states that 
the word daya applies to wealth that comes to a man through 
the father or the mother and the Nighantu defines daya as the 
paternal wealth that is to be divided. 1 '"' The Dayabhaga the 
Mit. and others explain that the words * pitryasya ’ ( father’s ) 
and putraih ’ ( by the sons ) in Nar. are only illustrative the 
real meaning being that the word ‘dayabhaga’ applies wherever 
the wealth of a relative (father, grand-father &c ) is distributed 
among his relatives ( sons, grandsons &c ) simply on account 

theSct tSf m t0 the ,t C8aSBd1017 TMs is borne out by 

he feet that Manu and Narada both speak of the distribution 

of the mother s wealth also under dayabhaga The Mit whilt. 
mtroducingyaj B. in ^ that ^ wor ? 

wealth which becomes another’s property simply by reSm o? 
tbofact of his relation to the owner. The V. Mayukha ( n 93 > 
defines daya as that wealth which is to be divider! snri i • , . 

not the wealth of re -united members d Wh “ h 18 

1016 . STWTglfe'fiw I q by bXT 

11 q II p 255, sy sr p 93 * urguungsjr- 

jsr a 

63 
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0f /*' n ««at thing-. But in the case of daya the 

the uw ‘r 0 ^ ”r 0i b ” °" n aCCOrd abaudon hls ownership with 
he idea of creating ownership in another The two ( d5na and 

ayaj me analogous in this that m both there is cessation of 
the ownership of a man m a thing. 


i lie Mit" the Par. M„ the Madanaratna, the V. Mayiikha, 
10 ' ■ an< i other works that follow the doctrines of the Mit. 
divide daya into two varieties viz. ajjr«/i/W/ia(unobstractible) 10, » 
and ‘ saiHahbcmtha ' ( obslructible ). The first occurs m the 
case of sons, grandsons and gieat-grandsons, who, by the very 
fact of their being the sons or grandsons, obtain ownership 
in the ( ancestral ) wealth held by the father or the grand- 
father, In this case the existence of the father or grandfather 
presents no obstacle ( p> atthaiulha ) to the son’s or grandson’s 
taking an interest by the very fact of his birth in the family 
property that is m the hands of the father or grandfather. 
Therefore this is called apiulibandhu daya. But when a man 
takes the wealth of his paternal uncle or a father succeeds to 
tho wealth of his son because the uncle or the son dies issueless, 
it is sapmhbandha daya, as in these cases the nephew or the 
father has no right m the uncle’s or son’s property as long as 
the uncle or tho son is alive or as long as the uncle ot son has a 
son or grandson That is, the life of the owner or the existence 
of a son presents an obstacle to the nephew’s or father's succes- 
sion. Hence it is sapratibandha daya. 


It is to be noted that the Diyabhaga, the Dayatattva and 
a few' other works do not divide daya into two kinds According 


1018 gm sH wq r ittct, 

i w g fsnfrrer i trs*r£&rr#- 
^Krunfpr (P^?iwiiq*3r ire fstesr ifi'rsw? ' I 4-5 • 

Vifle^nW55tPP 161,163 for almost identical words The rq q (pp. 411-12) 
quotes these words and criticizes them 

1019 3id s* fnft rgiw i ^ ^ 

nrarioannt tr ' wr r%mfrwT s^rf^nr i va&miU 

wrc«f ^ wnlt i ms 

i fol, ° 89 > 
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The meaning of tlSya 


to them, all daya is sapratibandha i e. 


ownership arises in 

another only on“tbe dlathof the previous owner ^ at on the 
cessation of the latter’s ownership owing to his becoming patda 
or a sannyasm (ascetic). 1021 The doctrine of this school is 
called uparamnsMtvamda ( ownership arising on death ), while 
the school of the Mit. -holds the view of jamnasmlmmda. This 
is the great difference between the school of the Dayabhaga 
and that of the Mitaksara. The former does not recognise that 
the son, grandson or great-grandson acquires by birth any 
right of ownership in the ancestral property held by the father 
or other ancestor. 


The two words * sm ' and ‘ sucirnm ’ are correlative, the idea 
underlying both is the same and they are two aspects of the. 
same question. ‘ Sva ’ means ‘ what belongs to a person ’ i. e. 
‘property’. It has direct reference to a thing and indirect 
reference to the owner of the thing. * Svamin ’ means ‘ master 
or owneT * and directly refers to the person owning and 
indirectly to the thing. Vide Salmond's Jurisprudence, chap. 
XIL pp. 339-340 ( 9th ed. of 1937 ) for the idea of ownership. 
According to Siromanibhattacarya svatoa is a separate padartka 
( category) by itself, while others Bay that it is a capacity. 1022 


1020. awt fkvhb? Ftnv mfib quuremra stumni 

i ws: vfrsfrOTTsud i Tvsfw vifetisrwra- 

1 I. 30-31. p is. the f^. at (foho 

99) says ' ff HVTTH fNwmtnrn- 

’frfuqrurrct vu >. 

1021, It is to be noted that becoming patita entailed loss of the ownership 
of wealth, even according to Indian writers, only if the proper prayascittas 
were not performed For example, theV P. (p 429) states ‘ttriihvarsTPlf anHW l- 

vr FtvruRxt w i ^ivhtw vnjffeRtrrf^ fowl: vr 

' Ancient and medieval Hindu jnnsts were very considerate if one 
compares their prescriptions with the harsh laws against Non-conformists and 
Roman Catholics prevalent only about a hundred years ago in England and 
Ireland as briefly disclosed m Pollard's wort ■ Conscience and Liberty 1 
pp 46-48 The Caste Disabilities Removal Act {XXI of 1850) provides 
that so much of any law or usage in force in British India, which inflicts on 
any person forfeiture of rights of property or may be held to impair or affect 
any right of inheritance by reason of his renouncing or having been excluded 
from the communion of any religion or being deprived of caste, shall cease 
to be enforced as law in British India This act, therefore, did away with the 
effects of btiagpatita without undergoing or of being excommu- 
nicated by a caste for some grave lapse. 

10 ^ 2 , **** ftKi«P»in<si-wiu?: i stt%t 

fsRbrt tuny i tm wmrf^flr i f%. m. ( ms. ) foho 96. 
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s . . fVol. 

brought f owner ship) was 

hon on the question whether smlixi ? L dfegu,si * 

from the iasha a! one or is a matter nf ? be unt3er stood 
There is also an ulterior purpte m th 2? 

^’^^TsrtsriSsS 

rahmanas acceptance of gifts is an additional source of owner 

service 0 ? tf “ *“ of ksatr3yas - * ain V agriculture and 
service m the cases of vaisyas and sudras respectively if 

f 11 ! TO^nded from means other than 

own?; 1 1 rf Gautama 3 W down sources of 

ownership that are common to a]] varnas and that are peculiar 

° 0! ? of the E0veraI Yarnas would serve no useful puipose and 
would be superfluous. Further Mann (VHL 340) states that if 
a brahmana seeks wealth even by teaching or officiating as a 
priest for a man whom he knows to be a thief, he would be 
punishable like a, thief. If svatva is a matter of popular under- 
standing then this is not proper, since the priest or teacher who 
obtains the wealth from one who is in possession of stolen things 
would have to he regarded as guilty of no offence as be merely 
pursues the methods of earning wealth specially prescribed for 
him by the smrti texts Further, if svatva is not to be appre- 
hended from sastra, such complaints as ‘ a thing that belongs to 
me lias been stolen by this man’ would not be possible, as svatva 
being a purely secular matter the thief would himself be ( or 
would have to be deemed to be ) the owner of the thing, because 
the latter is in possession of it. Thieving is forbidden by sastra 
and so on the view of svatva being apprehended from sastra 
alone, such a complaint is understandable 103 . Besides eminent 

1022a smffir m» r f ^ m i% uvc ' iRiiiri rwfg i wigwrenffr e 
JwfwirT furro fjprggwt i iff X 39-42 The Mit explains quiff 

#fsiKi m> sms; 1 unrmu- qrv 1 sragireireit 

1023 wsk w# ww u gv vt 1 atstrwweqTtl g rar *r 

t q? tv m r wr sva ' ttr tqfft 1 w gw ewssamr 1 

wftmvhs sntWfofsv^ausi <wrc #Etrw ^ 33 *' 

Rfltq to re sw wiwe 1 usq <1 b r a pp 236-237, squ- 

rur(£ohoS9),srr sf p. 416 The last notes that USIRtW SUI5 $TU3i is the 
reading of the wqwrcS, but in my ms of the uqtirut the reading is as 
in the rqfirw. 
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works and writers like the Smrtisangraha and Dharesvara 1024 
support the view Those who hold that svatva is known only 
from sastra explain that riktha in Gautama s sutra means 
simply daya and samvibhaga means partition of daya which 
establishes the separate ownership of a person on a portion of 
daya ( vide V. P. p. 415 ) 1025 They further urge that Gautama s 
text does not specifically mention birth as a source of ownership. 

Others headed by the hfit. hold that svalvci is apprehended 
from worldly usage and not from tastra Their reasoning is ; 
(1) just as rice effects an ordinary worldly purpose, so svatva 
brings about worldly transactions such as sale. What is not 
owned by a man does not enable him to effect such worldly 
objects and transactions as sale or mortgage. Such matters as 
the Ahavanlya fire that are prescribed by the sastras are not 
useful in effecting secular purposes, hut only sastaic oneB. The 
Ahavanlya fire may he used in cooking rice, hut that is in 
virtue of its ordinary nature as fire and not in its sastric nature 
of being the Ahavanlya fire. 1026 (2) Even among Mlecchas and 
lowest peoples who axe quite innocent of the knowledge of sas- 
tras, the ideas of ownership arising from transactions of sale 
and the like do exist. Further (3) learned men well-versed in 


1024 gaureiife m wv i (fobo 90). uufsm 

! ^513^9 n, p 257 It is somewhat strange that Dharesvara 
who is no other than the celebrated king Bhoja tj£ Dhara should be sty- 
led bhatta by the Madanaratua and acarya by the Mit (on Yaj. Ill 24 ) 
and theV Mayubba (p. 89) 

1025 When a man dies his wealth is the daya which several persons 
may inherit In their case, it becomes their joint property. So their 
ownership, being joint, is denoted by the word 'riktha* The joint owners 
become exclusive owners of definite parts of the daya hy partition , thus 
partition is a source of ownership (in this case exclusive ownership of dis- 
tinct parts by several ) But if there is a single hen then there can be no 
samvibhaga (partition) and so the source of hts ownership is riktha and not 
sams ibhaga. "When there are seieral heirs nktha is on this view a source 
of joint ownership only It must be said that on the hypothesis of Jlmula- 
vahana, riktha and samvibhaga rather coalesce with one another and cannot 
be distinguished so well as on the theory of the Mtt 

1026, Vide the Mit ( on Yaj II 114), V P pp 419-422, V. Mayukha 
pp S9-90, Par M. III. pp 482-483 for elaboration of this view. The S, V. 
P 39S ff while accepting the lieu- that svatva is laukika does not accept 
the reasoning of the Mit , particularly with regard to the Ahavanlya fire. 
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the Mlmarnsa such as Prabhakara 1 ® 7 f on Jaiminl IV. 1. 2} and 

1027. The Mil (cnYaj, U Jit) quotes a passage of Prabitaiara on 
the hpsistHrss and explains it. Jaimini's Sutra (IV. I. 2) is 

A>hl In this sitra ibe word hpsa occurs 
Therefore this Is calied hpsosufra. Tbs -words J n t tr juaflS fiq- 

occur in the Dzyabhaga also (0. 67 p -49 ) aad in Medhatithi on 
fjaan VIA 417. These words are quoted in the MiL as faien from Frabha- 
iara (called Guru) aad so it follows that even Uedfcatiihi quotes from 
PrabhaLara. The earliest extant commentary of Sahara offers three expla- 
nations of Ibis setra, vh-ch deals with the qrestion of wnat is hrotvortha 
and what is purusarir.es The third explanation concerns itself with tie 
rules abort aeqainng wealth (which is necessary for performing every 
sacrifice) snch as acceptance of gifts in the case of brabmaaas Theqnes- 
tlon is whether these roles about the means of aeqninng wraith are hrat- 
varlha or purcsartha If they are the former (L e , if they are meant to be 
d.reclly connected with the sacrifice) tnen a sacrifice performed with wealth 
sot aeqaired according to the rales of &£ra will be defective or a nullity. 
8ot if the rales arc pnrnsartha (i e addressed to the sacnficer only or to 
his consc.escs and sense of dis r ca) men e-en if the sacrifice is performed 
with wealth not acquired in accordance with &!ra there will be no defect 
in the sacrifice itself, only the acquirer will be at fault and may have to 
perform prayaieitts. Says Sahara. 

Xbellrf, points oat that in the plausible view (pnjapaisa) and lh B 
established conclusion (siddhanta) It is assumed that acquisition of wealth by 
acceptance of gift is a natter Imown from worldly usage (Zo&rs.ddhu). E 
comment of Prabhacsra (called Gam) on this setra is not yet available in pn 

TheSn.C. IX p? 257-258. the Madanarataa. and V.P.p 420 quote a passage 
loesn.u.u rr enhrect and explain it. 


. - jirf. , i ,--ff?Trf Tifrrtrwpw > ,scm ~ 

V.P. ? *20 (35=rU*n^ v M S5a}E simply refers to 

rapt and hardly reaies ^ aE * ~ ^ (folio 9S) remarks 'arwtw^gw 

Bhavanatba without ^ ,, 

Vide H. o. Dh ,0 ' 1 . x ManuX 115 enumerates seven sources of 

down various means of hsehkoo • treasure), dfiyw {inheritance), 

wealth as sanctioned by «stra vra. ^J.^TT^ullure and trade), 
purchase, conquest lending or ^ i0 x. 116 mentions fen 

acceptance of a gift from a ‘ j The JIahabhagfa ('° 5 L ** 

means of maintaining oneS61 . ! “a ^f^mes one's own in lour ^ys 
x S 3)onrS= D 3 or by exchange 

vix fcv purchase, by seiz ure, by , It nc st be remember- 

of rcouWng property m the dbanna- 

rnSaurihehutoalyillcstrative. 
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, >-> n £ tun '.vvtwivek.3., lioLd that ownership 

Which springs ftorh certain fixed sources only (such as purchase) 
is a matter of worldly usage or experience. Bhavanatha Bays:th 
sources of acquisition such as birth and purchase &c aie known 
from the world. ' The conception about the sources of ownership 
was not started for the first time hy the sastea, ^ snchwnrMS 
have been known- from times immemorial ( long before the 
smrtis). That is, the recognition of the sources of ownBisb p 
is prior and tastra only systematises them subsequently. There- 
fore the smrti of Gautama (X.39) only assigns than proper 
spheres to the several sources of ownership that are alma y 

well-known (viz. five are common to all,_ acceptance of gifts is 

peculiar to bvahmanas and so on). In this respect it is like the 
grammar of Panini. Panini does not create or lay down new 
words but he takes the words already current in the language 
and introduces a system about their formation. Similarly 
Gautama only voices a certain fixed system among the several 
sources of ownership. The Mb. and its followers say that 
Gautama simply repeats the several sources of ownership known 
in ordinary worldly life (as the Y. Mayukha says ‘lokasiddha- 
karananuvadakam ) The Mit , Par. M. IH p. 481, S Y. p 402 
and others hold that riktha and samvibhaga in Gautama’s sutra 
stand for apratibandha day a and sapratibandha daya respec- 
tively. 1028 The Mit. meets the otheT arguments of its opponents 
by replying that in the first place that even ordinary popular 
usage doBB not recognise that the thief becomes the rightful 
owner by simply possessing the thing stolen and that in the 
case where a person says ‘this man has stolen my property’ 
thexe is doubt and dispute whether the man charged has got 
ownership by purchase or the like. 


The purpose of this discussion of the topic whether owner- 
ship iB only known from sastra or is a secular matter is, accord- 
ing to the Mit., as follows t-^Manu XI, 193 ( = Yisnu Dh. S 54. 
28) states that when brahmanas acquire wealth by reprehensi- 
ble actions (such as accepting a gift from an unworthy person 
or engaging in the sale of articles Which he should not sell; 


1028. The word nktha is oftea used in She sense of sapratibandha daya 
also as la Gaut XII. 37 (nkthabhaja rnam pratikuryuh) and Yij II. 51 {nktha- 
graba rnata dapyah), Baud (rlkthata rartsyah kanylySh) q. by the Mit. on 
yjj II. HO. Vide Bat Parson v Bat Somlt 30 Bom 524 at pp, 428-434 
for an exhaustive exposition of the basic principles underlying the two kinds 
ol daya la the Mit. aad the Vyavabara-mayutba). 
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they are purified from the sin by abandoning that wealth, by 
repeating the sacred texts (like the Gayatrl) and by austerities 
If ownership springs from sastra alone, what is earned by a 
person in ways condemned by sastra cannot become the pro- 
perty of that man and so his sons cannot divide, what is not his 
property. But if ownership is deemed to be a secular matter 
( lauktka ) then even what is obtained by condemned means 
becomes the property of that man, hiB sons incur no blame 
( though the acquirer may have to perform penance ) and can 
divide that wealth (which is daya), since Mauu X 115 enume- 
rates daya among the seven approved sources of wealth. The 
Madanaratna does not approve of this. Its reason briefly is 
that Manu XL 193 simply lays down a penance, but does not 
say that wealth so obtained does not become the acquirer’s pro- 
perty, that it is on account of this that Manu does not prescribe 
any special fine or punishment for one who acquires wealth by 
means of a bad gift, as he prescribes for a thief and that what 
is acquired by theft does not become the property of the thief 
and his sons cannot divide it and would incur punishment if 
they do so. V. P. (pp. 423-424) refers to the views of the Mit. 
and the Madanaratna and approves of the views of the former. 


This discussion leads on to the next question, viz. whether 
ownership arises from partition or whether partition takes 
place of what already belongs to oneself (by birth) this 
subject has exeicised the minds of writers on Dbarmasastro 
from very ancient times. It should be noted that the difference 
of opinion relates only to the case of sons, grandsons and great- 
grandsons All writers are agreed that persons other than 
these Eve no rights by birth in the wealth of their relatives 
Those who oppose the view that sons acquue right by birth 


argue as follows : 

If sons have ownership by birth in ancestral property, then, 
on the birth of a son, the father cannot enter upon such i 1 
eious duties as 'consecrating Vedic fires ( which entail ^ 
expenditure of ancestral wealth ) without the .consen 
This would be opposed to the Vedic in ^ n ^ oonse crate the 

— r- 

sacred Vedic nres R ons as a favour 

gift made by the father to one 0 , , t hls w jf e 0 ufc of affec- 

( Sfar. dayabhaga 6 ) or by ® ^ meaningless, since such 
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theory that sons acquire property by birth ). BesideB, there are 
smrti texts like those of Devala 1029 which expressly negative 
the son's ownership during the father’s lifetime. Manu IX. 104 
and Nar. ( dayabhaga 3) enjoining that sons should divide 
wealth after the father goes to heaven (because the sons are 
not masters when the parents are alive, as Manu says ) indicate 
that sons have no ownership by birth Moreover suattxi is 
apprehended only from sastras (like Gautama), which do not 
expressly enumerate birth as a source of ownership along with 
purchase and the like. Therefore the ownership of the son or sons 
arises on the cessation of the ownership of the previous owner 
(by his death or by his becoming pahla or becoming an ascetic). 
When there is a single son, he inherits on the death of the 
lather and there is no necessity of a partition But when 
there are several sonB, they jointly inherit paternal wealth and 
can become exclusive owners of separate parts of the paternal 
wealth by partition alone As this last is the most usual case, 
it is said that soataa arises from partition ( mbhogat soaloam )• 
If this doctrine that ownership arises by partition alone were 
literally interpreted, then an only son inheriting his father's 
property will have no ownership as urged by the Vyavahara- 
nirnaya, since there can be no partition in his case 1030 . 

The arguments advanced by those who hold that owner- 
ship in ancestral wealth arises by birth are as follows . — 

It has been established that ownership is a matter of ordi- 
nary worldly usage. It cannot be denied that it is quite well- 
known to all ordinary people that sons acquire ownership by 
birth. Besides there is the text of Gautama 1031 " the acaryas 
hold that one acquires ownership by birth itself ” Moreover 
there are numerous smrti passages like those of Yaj. II 131, 


1029 • nfog rck ftg-. \ t% rtuii n 

q by qmUPt I 18, p 13, ^iqqirBqiT ( on qt II 114), ft q p 456, 
VTT UT HI. P 480 


14-i ft*r u vvuj 

qu 3)F5sra5TTqq W’^STOg^^ft sqeq I sqq ft p. 412 

» gnr ■ fe s ronq t ftm on 
Vt II 114 This is variously read by the digests and commentaries. The 
Madanaratna, Sm C. II. p. 258 and bSyataltva p 162 read 
Wl^i dtoiqu if ^The^q- „ p 89 reads gnrrq.V.: , while * ft 

reads IWSm wma gtvrmvi. ’ (p 402) Both Sm C. and 

j p a ;° ^ ^ fHWftnru . , wh.le the gqtnnft and the 

Vtgrvr# on the fhniyrr c\plam as stwftfq. 

70 
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Br (S B E. 33 p 370 verse 3), Kat. (839), Vyasa and Visnu 
Dh. 1032 S. XV3L2 which expressly state that in the paternal 
grandfather’s wealth, the father and the son have equal 
ownership (and so the right of the son must be by birth). 
Those who uphold the son's ownership by birth repel the 
arguments advanced in favour of the opposite theory as 
follows:— The Vedic text enjoining consecration of Vedic 
fires at a certain age indicates that the father has the power to 
spend for religious rites from ancestral wealth even after the 
birth of a son. Similarly as head of the family and its manager, 
the father has independent authority to spend ancestral wealth 
( except immovable property ) for indispensable acts of religious 
duty expressly enjoined by Vedic and Smrti texts and for 
making gifts of affection, for maintenance of the family and 
for ridding the family of distress. Further the father or the 
manager. of the family can dispose of even immovable property 
by mortgage or sale in a season of distress or for the benefit of 
the family and for necessary religious purposes (such as 
eiraddhas 1033 etc.) 


Ownership has to be distinguished from possession and 
custody. Further ownership is of various kinds, such as 
corporeal and incorporeal, sole ownership and joint ownership! 
ownership as trustee and beneficial ownership, vested and 
contingent. Even Western writers on Jurisprudence like 
Austin, Pollock and Salmond, find it difficult to define the exact 
meaning o f ownership. Austin (Lecture XLVB) defines 

1032. ^ ' unfifiwmtjvw fift. && 

©-naff a bymvrnull. SO p 46, p 728, «re.wr. P 

q. by m«k P . ^ l ■ W 

17, 2l ' ‘ 


SU’TtTSrlSn •> « ®‘ 0 “ ft 

fjRt, on VT n. m. [B lbe , aw reports, one of Wc 

51 X. A 129 qnowd 00 P- 448 ab0ve 
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, . as the right to -use or deal with some 

given pectin a maimer or to an extent, which though not 
E v m in indefinite Pollock defines ownership as the 
entirety of the powers of use and disposal allowed by law. But 
the idea of ownership does not require, according to Sanstai 
works on Dharmatastra, that the owner should always he able 
to do with his property as he pleases. On the contrary the 
sastras laydown restrictions on the owner, enjoining! upon him 
not to make gifts to the detriment of his family (vide Yaj. XL 175 
“ sixim kuiumbUvn odhem deyam’’ and the verse of the Smrti- 
sangraha “ na ca svamucyate ” quoted in note 963 above ). 
Therefore property does not comprise only what one can dispose 
of at one’s sweet will, but what is oapable ( in appropriate 
circumstances only ) of being disposed of as one lte * likes. A 
person may he prevented from dealing with his property as he 
likes by the k in g or by the rules of sastxa, by public opinion, 
by his own inclinations and by the pressure of those around 
him. But what he owns is theoretically capable of being dis- 
posed off by him as he likes. The Madanaratna puts forth the 
illustration that seeds Kept dry in a granary do not sprout, 
yet they have the capacity of sprouting and so are as well 
denominated seeds as others that sprout. There are various 
grades of the limitations on property, such as the father’s 
power, the widow’s power and so on. What a person earns should 
belong to him, should he his property. But there are passages 
like Manu VIII 416 and Nar. ( abhyupetyasusrusa, verse 41 ) 
that state 1035 “ three are declared to he without wealth viz. the 
wife, the son and the slave ; whatever they earn is for him to 
whom they ( wife, son and slave ) belong ’’. It has been stated 



1034. 


u vi vbefiihvlTqr* «wihiir uv am 

^ ^ wfiS® s aw sqf k^rnSramrS t aqf 
i ngpffngqritfii i varefuMiwsi it %n?i- 

’) urn i 

( sdf 1 airwftwrwnn i uqwwv. 1 

i is <niwfk III 3.169. The passage v S g Rrk ... occurs In 

the arsfTW (UTWtfivtw series) part 1 p. 19. Vide w. a p. 416 for a similar 
statement and p, 422 for the illustration of seed in the granary 


103S wral qwsryi itWRt. wen t yrrf for-mfa vw ii srtv 
rn^minngvni. 4i6.swhnif 33 64 reads w nv m^ i rrsumvl qrn im rT 
i v% &c., mrq (3i»3 4i ) is 3wmw vfhsr »rniT epswur ss: i &c 
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by such an ancient writer as Sabara-svamin 1036 that this passage 
does not deny the ownership of the wife or son in what she or 
he earns, but is only intended to lay down that the wife or son 
cannot independently ( without the consent of the husband or 
father ) dispose of what she or he earns. This view of the text 
of Mann is accepted by the Dayabhaga as well as by the Mitak- 
sara School. The latter holds on the analogy of the interpreta- 
tion of Manu VilL 416 that the tests of Devala, Nar and Manu 
IX. 104 which apparently deny ownership ( siamya ) 1037 to the 
son during the father s lifetime over property in the hands of 
the father are to be interpreted only as denying the son’s power 
of independent dealing with such property during the father’s 
lifetime or as referring to the self-acquisitions of the father 
On the other hand the Dayabhaga and the Dayatattva try to 
explain away such passages as those of Ysj IL 121, Visnu and 
others (quoted above) that speak of the son’s ownership by 
birth The Dayabhaga offers two explanations of Yaj H121. ,03S 
The first explanation offered by it and taken from Udyot-a is*— 
If A has two sons B and G of whom C dies first, leaving a son D 
and then A dies, then Yaj says that both B ( son of A ) and D 
( grandson of A ) will he equally entitled to the wealth left by A 
and not B alone, though be is nearer to A than D, because 
both B and D offer pindas of the same efficacy to A in the 
parvana-sraddha and so there should be no difference between 
the two. The words “ sadrsam svamyam ” refer to this equality 
of the son and grandson. The 2nd explanation is that o 
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Dharesvaia viz. that when the father desires to make a parti- 
tion, he may distribute his self-acquired property as he likes 
among his sons, but as to the property he got from his own 
father ( i. e the grandfather of his sons ) he has the same 
ownership that sons have and he cannot make an unequal 
division at his sweet will. The Dayabhaga 1039 rejects the view 
that Yap H. 121 enables the son to demand partition of the 
grand-father’s property from the father even against the will 
of the latter or that father and son have equal shares in the 
grandfather’s property The same remarks apply to the texts 
of Visnu and others viz. that in the grandfather’s property 
father and son are equally owners and that the words “ tulyam 
svamyam " or “ samamamsitvam ” do not mean that father and 
son take the same share therein 


From the above discussion it will be clear that the two 
schools of the Dayabhaga and of the Mitaksara. weie not started 
by them for the first time, but each had respectable antiquity 
behind it. Smrtis like those of Manu, Narada and Devala and 
eminent authors like Udyota and Dharesvara had put forward 
the doctrine of upamma-soatuavada, while the Smrtis of Yaj., 
Visnu, Br. espoused the doctrine of janmasvaluavada Visvarupa 
who commented on Yaj ( in the first half of the 9th century ) 
holds that ownership atises by birth 1040 . The Mitaksara further 
supports that theory by citing a sutra of Gautama ( utpaUyawa 
etc.) which is not found in the extant Gautama-dharma-sutra. 
This sutra does not occur in Apararka and several other works 
and is stated by Srlkrsna Tarkalankara ( on Dayabhaga L 21 
p 14 ) to be not authoritative ( amula ). These facts emboldened 

J' fflif ^ = t0 make the facile suggestion that it 

was fabricated by Vijnanesvara or his predecessors (Tagore 
Law Lectures p. 110 ). We have seen that so early a writer as 
Visvarupa was excited over the question whether ownership 

01 by birt1 ’ The learned D^or has failed 
to note that the ancient commentator Medhatithi ( about 900 

(wifhVr° Ure t 18 V1B " ° f 0Wnershi P h r birth and quotes 
(without name) the sutra in a slightly different form (on Manu 
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IX. 156 ) So it was not necessary for Vijnanesvara to fabr 

Pn»tnm U * ra ”*° r S“ ari ° ne elBe * for even in tbe absence ol 

Gautama s sutra the texts of Yaj and others were quite capablt 
of the interpretation put on them by the Mitaksara. It haste 
bo noted that the Dayabhaga 10,2 does admit that in some (texts?' 
ownership is stated to arise by birth itself (Lmal janmamweh] 
and it explains that the words are not to be taken literally 
but that birth is said to be the source in an indirect way, as 
the relation of father and son is based upon birth and on the 
death of the father the Bon’s ownership arises ( therefore though 
ownership directly arises on death, birth may be said to be the 
source of it as the son is the first heir because of his being born 
as a son to the father ), The Dayatattva does not say that the 
sutra of Gautama is not authoritative, but explains it away on 
lines similar to those of the Dayabhaga. It may be stated 
hero briefly that the Dayabhaga differs from the Mitaksara 
in four mam points: — (1) The Dayabhaga denies the theory 
that property is by birth, while the Mit. accepts it; (2) the 
Dayabhaga lays down that the right to inherit and the order 
of heirs is c etermined by the principle of religious efficacy, 
while the Mit. school holds that blood relationship is the gover- 
ning factor in this matter; (3) the Dayabhaga holds that 
members of a joint family (such as brothers or cousins) hold 
their shares in quasi-severalty and can dispose of them even 
when there is no partition by metes and bounds ; (4) the Daya- 
bhaga holds that even in an undivided family the widow succeeds 
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to her husband's share on his death without male iesuo, while 
the Mit school holds that she does not do so. 

Various attempts have heon made to explain why in Bengal 
alone the laws of succession and inheritance should diverge 
materially from the laws prevailing in the rest of India. In 
two learned papers ‘on the origin and development of the 
Bengal school of Hindu Law ' contributed to the Law Quarterly 
Review ( vol. XXI for 1905 pp. 380-392 and vol. XXII for 1906 
pp 50-63 ) Mr. Justice Saradacharan Mitra tries at some length 
to advance a theory of his own : * The commercial spirit of the 
newly formed nation in the eastern corner of the Indian 
peninsula with its deltaic character and nearness to the sea, 
the new ideas which other nations trading with it were bringing 
xti every day, the necessary admixture of races in some parts 
of the country, the religion of Buddha which for centuries was 
here the religion of the sovereign as well as of the people and the 
influence of the Buddhistic tanhtts combined to bring about a 
law of property dissimilar in material respects from the rules 
propounded by Brahmanical sages of old and explained and 
commented upon in the Mitaksara and the books based on the 
same His idea is that, as Buddhism profoundly affected the 
position of women and as tantras like the Mahanirvana sub- 
scribed to the exaltation of the feminine element in nature, 
the ancient law of property, particularly in relation to women, 
came to be affected and conceptions of individual ownership, 
of freedom from restrictions on alienation and of the rights 
of females arose in Bengal which were incorporated by Jlmuta- 
vahana in his _ DayabhSga. With the greatest respect to the 
learned writer, it must be said that the grounds he urges are 
far from convincing, A thorough examination of his thesis 
cannot be undertaken here for want of space. But a few 
remarks must be made. As regards maritime activity the West 
coast of India was far more in touch with seafaring and com- 
merce with the West than even Bengal, as the mention of the 
ports of Barugaza (Broach) and Kalliene (modern Kalyan) 
by Greek writers, the finding of hoards of Roman coins and the 
existence of Syrians on the West Coast clearly establish. Bud- 
dhism had spread to central and western India as early ( if not 
earlier than) the period when it could have spread to Eastern 
Bengal and Assam. Sanchi, Bhilsa, Bharhut, the Nasik and 
Karla caves bear eloquent testimony to the influence of Bud- 
dhism in central and western India for centuries before and 
after the Christian era. Besides as Mr. Justice Mitra himself 
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admits ‘Buddhism had not its own law of property’ (Law 
Quarterly Review vol. XXI p. 388) Buddhist countries like 
Burma themselves borrowed their laws of succession and inheri- 
tance from the Manusmrfci. VijSSnesvara is far more liberal to 
women than Jimutavahana, who does not allow any woman to 
succeed as heir unless she is expressly mentioned as an heir in 
the smrti texts. The Mahanirvana-tantra treats a sister and 
stepmother as near heirs and allows even a paternal uncle’s 
widow and son’s daugther to succeed, but under the Dayabhaga 
these are not at all heirs. One branch of the Mitsksara school, 
viz that of the V. Mayukha in Western India is far more liberal 
about the claims of women than any school. The Marumak- 
katayam and Aliyasantan law in force in some districts of 
South India and among certain communities like the Nambudri 
brahmanas and Nairs go to the other extreme in their regard for 
women but no one has so far traced that law to Buddhist or 
Tantric influence. The peculiarity of the Dayabhaga, viz the 
principle of religious efficacy is far more remote from rules 
of affinity given in the Mab&nirvana‘tantra than the principle 
of consanguinity espoused by the Mitaksara school. Mr, Justice 
Mitra is wrong in his estimate of the age of Jimutavahana. 
As stated above ( on p. 557 ) Jimutavahana relies on authors like 
TJdyota and the smrtis of Davala and others It is best to admit 
that no satisfactory explanation can he given of the peculiar 
doctrines of the Dayabhaga. They have an indigenous and 
independent origin and growth, 


Vtbhaga (partition) is defined by the Mit. 10,3 as the allot- 
ment to individuals of definite portions of aggregates of wealth 
over which many persons have joint ownership The BSyabh&ga 
found several faults with this definition, the principal oribcim 
being that it is cumbrous and farfetched to assume that the 
(mint) ownership of several (sons and belike) istotp 
id in the entire wealth of the father and then to hold that 

this mint ownership is subsequently destroyed Its own 
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reference to a portion only ( of the heritage of land and cash ), 
hut which is indefinite because it is not possible (for one 
man) to deal specifically with a particular portion (of the 
heritage) since there is nothing to show for certain what 
portion belongs to whom The Dayabhaga denies that owner- 
ship jointly arises in all co-sharers (before partition) oyer 
every portion of the heritage and states that it arises in portions 
of it hut there is no certain indication to show which part be- 
Idngs to whom and that the portion of each is made definite and 
ascertained by partition effected by casting a ball or pebble 
on a portion (saying ‘this is A’s exclusive portion’ etc.). 
The Dayatattva 1014 ( p. 163 ) criticises this definition. If before 
partition each of the- co-heirs has ownership in part only of the 
entire heritage, what assurance is there that the allotment of a 
part to one co-heir by means of casting a ball will be as to the 
same portion over which his ownership arose before the parti- 
tion? The Dayatattva, though differing 1045 from the Mit. as to the 
doctrine of ownership by birth, agrees with it as to the definition 
of vibhaga. The differing definitions of vibhaga given by the 
Mit. and the Dayabhaga lead to different results. Under the 
Mit when there is a joint family of father and sons or grand- 
sons, all these are coparceners and the ownership of the 
coparcenary property is in the whole body of coparceners i. e. 
there is unity of ownership while the family remains joint, no 
coparcener can say that he is owner of a definite share, .one 
fourth or one fifth etc. A coparcener’s interest is fluctuating, 
“ 0 ? p . abl ° , of being enlarged by deaths and is liable to be 
diminished by births. It is only on partition that a coparcener 
becomes entitled to a definite share. On the other hand accord- 
ing to the Dayabhaga there is no , ownership by birth, the sons 
°v- th f fatbers deatb constitute a coparcenary buttheowner- 
ship of the family property is not in all the sons as a body. 
Every son takes a defined share, the moment the ownership of 
the father ceases (owing to death etc ). The share so taken 
does not fluctuate with births and deaths. The sons are 
coparceners m the sense that their possession of the property 
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inherited from the father is joint j e. there is unity of possession, 
though there is no nmty of ownership. 


According to the Mitaksara, sons take by birth an interest 
in ancestral estate, Suppose A is sole owner of an ancestral 
estate and has no issue, In that case there is no coparcenary. 
But the moment a son is born to him, a coparcenary is started. 
That is, under the Mitaksara the birth of a son starts a 
coparcenary. Under the Dayobhaga there is no coparcenary 
between father and sons as the latter acquire no rights by birth 
even in ancestral property but it may subsist between brothers 
or uncles and nephews Under the Dayabhaga, the death of a 
man may start a coparcenary among his sons ( who will be 
brothers ). 


Partition has two senses, (1) division by metes and hounds 
and (2) separation or severance in interest. Under the Mitaksara, 
it is possible to have partition in both these senses The 
members of a coparcenary may define, at a particular moment, 
the shares that each would he entitled to; hut the actual 
division of property by metes and bounds may be postponed 

to a future date and in the intervening period they may enjoy 

the property in common as before. This is clearly brought ou 
by the Vyavaharamayukha lDK when it says even m e 
absence of joint (family ) property severance ( of interest ) tates 
place also by a mere declaration in the form I am Bep ®* . 
from thee ’ ; for severance is merely a particular mode (or state) 
of the mind and this declaration merely manifests that i state 
2 moTe of the mind)”. The S. V. (p. VS)'. 
passage. It is here stated that an unequivocal declaration of 
intention to separate effects the severance of a member JjteJ 
oint family and that it is not absolutely necessary that there 
Lmild be any joint property or that the property be divided by 
JSfaS bids This^ last follows as a matter of course when 
Zm is a severance of interest This proposition has been accept- 
eXtheSSy CounoiP^andtois^passage oTthAVyavahtta* 
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mayukha has been quoted in several oaseB. What constitutes 
an unequivocal declaration of intention to separate has as usual 
given rise to a good deal of case law which has to be passed 
over here. Under the Dayabhaga heirs succeed on the death of 
the previous owner in certain definite shares and therefore parti- 
tion has ordinarily only the first sense viz. assigning to the 
coparceners specific portions of the property inherited. Another 
way of separating a member 1018 is also mentioned by Menu IX. 
207 and Yaj H. 116, viz. that whan a member of the family is 
able to fare for himself and does not desire to have a share in 
the family property, he should be separated by giving him some 
trifle ( as a token ). The Mit. adds that the trifle is given as a 
piece of evidence to prevent his sons claiming a share later on. 

The principal matters to be discussed under Dayabhaga or 
Dayavibhaga are, as stated by the Sangraha and the Mit, four, 
viz. the time of partition, the property liable to partition, the 
mode of partition and the persons entitled to partition ,0i9 . 


Time for partition. The evolution of the son’s right to 
demand a partition has been a process of ages. It would not be 
out of place to say a few words on this topic here. In most 
primitive societies where the patriarchal family system prevail- 
ed, the father had absolute power over the son, it was the son’s 
duty to obey the father, alienation of family property was not 
allowed, the father had power over the acquisitions of all 
persons including the son and women were incompetent to hold 
property. Faint traces of these can be detected in the Vedic 
literature. The legend of Sunahsepa narrated in the Ait. Br 
(33 Iff), where we are told that Ajlgarta sold his son for being 
offered as a victim to Varuna , that Y it vamitra adopted Sunahsepa 
as his son, though he had already a hundred and one sons, and that 
he cursed and disinherited his fifty sons for their disobedience to 
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his order, indicates that in the days of the Ait Br. it was believed 
that in hoary ages long before it, the father's power over his sons 
was absolute. But a caution is necessary. It is possible to 
over-emphasize the legend of Sunahtepa ; it has to be remember- 
ed that it is a mere legend and that the Ait Br. itself Bhows 
that the conduct 'of Ajigarta was condemned as most unworthy 
of a decent man even according to the legend, 1 ® 3 In modern 
times there are rare instances where parents insure their 
children and then poison them or maim them for earning the 
insurance money. But no one says that this is usual or that 
modem law allows it. In Rg, 1 117. 17 it iB stated that the eyes 
of Rjrasva were put out by his father because the former gave 
a hundred rams to a she-wolf. This is a solitary instance and 
it is probable that the verse has some esoteric meaning or 
refers to some terrestrial or celestial phenomenon. In the 
Kathaka Samhita XL 4 it is said “ the father rules over the 
Bon’’ {pita putrasyese ). But it must be said that ideas about 
the father’s absolute power over the sons lingered on in historic 
times. The Nir. { in HI 4 ) puts forward the argument of some 
predecessors that daughters did not succeed to the father’s 
wealth because women could be donated, sold or abandoned and 
not men, while others said that males also were liable to the 
same treatmeht as evidenced by the story ofSunahsepa. 
Vasistha (XV. 2) states that 1052 father and mother have power 
to make a gift or sale of the son or to abandon him We saw 
above ( n 1035 ) that Manu stated that a sons earmngB belongs 
to his /her. The JLp. Dh. S. ( IL 6. 13. 10-11) emphatically 
Bays that the right to give away or sail ones child is no 
Sated and that the word - sal. ” need in -*•? * 
S is mod only metaphorically. About the «*d sate b> 
relation to’marriage wide H. of Dh. 
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( Rk L 70 5 ).m» In the Ait Br. ( M. ® > the story of Nabhane- 
dfetha 1 ^, the youngest son of Maun, shows that the eld« 
brothers divided all the father’s property among themselves, 
and excluded NabhSnedistha during the father s ^ lifetime appa- 
rently without any protest from him or m spite of it _ I 
Tai S HI 1. 9. 4-5 wss the version of the same story is different, 
since it is there said that Manu himself divided his wealth 
among his sons and did n6t give any share of the paternal 
wealth to Hahhanedistha who was away at a teacher s house t as 
a vedic student In the Gopatha Brahmana (IV. 17 ) it is said 
“therefore in their childhood sons subsist on their father, while 
in his advancing years the father subsists on the son . In the 
Sat. 1056 Br < S. B. E. vol. 44, p. 157 ) we read “ whence in early 
life the sons subsist on the father.. .whence in later life, the 
father subsists on his sons ", In the Kausitaki Br. Upanisad 
(IL 15) after describing the symbolical handing over to the 
son of all bis physical and mental powers by a father who is 
expecting death it is said that if after this rite the father 
recovers he has either to remain under the son’s dominion or go 
out as a wanderer ( a sannyasin ) 1057 From some of the above 


passages, it appears that in rare cases sons divided paternal 
wealth even during the lifetime of the father and against his 
will. The remark of Dr Jolly that “ it may he unhesitatingly 
set down as a fact that in the earliest period of Indian Law, 
partition of property was an entirely unknown proceeding” 
( Tagore Law Lectures p. 90 ) goes too far and is not fully 
warranted by Vedic texts Just as the Tai. S. (III. 1. 9. 4) 10Sa 
narrates that Manu distributed his wealth among his sons, it 
also speaks of the eldest son being established with ancestral 
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wealth. The Ap. Dh. S. (U. 6. 14. 6 and 10-12) refers to both 
these passages of the Tai. S. hut concludes that equal division 
among sons is the proper mode and that giving a major part of 
the estate to ,the eldest alone is forbidden by the Astras 1059 . 
These lead to the conclusion that equal distribution among all sons 
was believed to be the rule and giving the major portion to the 
eldest son was an exception ( and a rare case ) even, in the Vedio 
age. The Ait. Br. ( 19. 3 ) speaks of the right 1060 of Indra to 
primogeniture ( jyaistbya ) and pre-eminence ( sraisthya ) This 
right of the eldest son to Bpeoial treatment at the time of partition 
persisted in the times of Manu (IX. 112 ff) and Yaj (U.114) 
also and even in modern times it is recognized to some extent 
in the case of impartible estates and even in ordinary families 
on the ground of custom or from the nature of the grants made 
by the former Governments or the British Government (such as 
Jaghirs and SaranjamB). Both Kaut. and Kat. declare that 
customs of countries, castes, villages and groups varying rules of 
partition and inheritance should be enforced by the king 1061 . Dr 
Jolly (ibid. p. 98) further relies on the fact that the Apastamba- 
dharmasutra mentions no other kind of partition tban^that 
made by the father. But this is far from conclusive. Apas- 
tamba was a great purist and idealist. Be ignores several 
matters which, are wellknown to have existed long before his 
time. For example, he takes no notice of the several kinds of 
secondary sons and he does not allow a brahmana to take up a 
weapon even for examining it except when he is murderously 
attacked ( 1. 10. 29 7-8 ), while Manu ( VUL 345-349 ), Gautama 
VJ1 6 and 25 and others allow a brShmana much greater 
latitude. Therefore Apastamba’s silence cannot lead to the positive 
conclusion of the absence of any other method of partition. As 
a matter of fact, Gautama (15.19) who is generally regarded 
as prior to Apastamba states that brabmanas that had separate 
from their fathers against the latter’s will wer e not fit to 
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invited for dinner at a traddha 1063 That shows that partition of 
eons from the father against the father e will was wellknown 
long before Gantama. Dr. Jolly also ( ibid p. 90 ) relies on an 
anonymous smrti text ( quoted by the- Mit in its introduction 
to Yaj. H 114 ) which absolutely prohibits the sale of land. 
But this is irrelevant The text could not be taken literally 
when we have seen that sales of land have been taking place 
for at least two thousand years. All that the text means is 
that a sale should be olothed in the form of a gift 1063 .. Similarly 
the few smrti passages that include lands and houses among 
indivisible properties are to be explained as having in view the 
fragmentation of a field into small uneconomic plots or holdings 
or the division of a Gingle small house among numerous co- 
sharers. It is impossible to believe that the texts meant that 
houses could never be partitioned among co-heirs. All that we 
can reasonably infer is that as a general rule such partitions 
were looked upon with disfavour by society. One may concede 
that this sentiment continued long after even Gautama and 
Apastamba and even in the 20th century a Hindu son suing 
his father for partition incurs great opprobrium. 


Apart from the inference to he drawn from some of the 
Vedic passages quoted above, it follows that partition did take 
place, though probably rarely, during the fathers lifetime and 
even against his will, as indicated by Gautama’s dictum. It is 
now to be seen what the smrtis and the medieval writers say 
about the time of partition. One time was when the father 
divided the property among his sons during his lifetime as 
evidenced by the Tai. S. EX 1 9. 4 , Ap Dh. S. H. 6. 14. 1, Gaut. 
28 2, Baud Dh,S. H 2.8, Yaj XL 114, Nar. dayabhaga 4. Another 
tune was after the death of the father ( Gaut 28. l r Manu IX 104, 
Y5] II 117, Nar. dayabhaga 2 ). The Dayabhaga 1064 admits only 
these two times for partition viz. on the cessation of the father’s 
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ownership (by death or renunciation of, the world as an ascetic 
or because he has lost all desires ) and during the father's life- 
time at his own desire. The V. P. (pp. 429 and 434,435) 
strongly criticizes the Dayabhaga as to these two. Some 
writers like Jimutavahana went so far as to hold that even 
though the father be dead ■ there should be no partition among 
the sons during their mother’s life 1065 . The Mit ( following 
Gaut. 28. 1-2) indicates three principal times for partition, 1 , 06 *’ 
viz (1) at the father’s desire during his lifetime, (2) when the 
father has lost all desire for worldly goods, desiBta from sexual 
intercourse and the mother is past the age of child-bearing, 
partition may take place at the desire • of the sons even against 
the wish of the father ( Gaut. 28. 2, Nar. dayabhaga 3, Br SB E. 
33 p 369 verse 1); (3) after the death of the father. The Mit 
relying on Sankha’s 1067 text adds that even though the mother 
may not be past child-bearing, yet tbe sonB can partition at 


l II. 5, p 27 *?P£no[ was constrained to explain grrv asvftra- 

thereby showing that this was only recommendatory V P (p 436) strongly 

criticizes this view of the Dayabhaga pointing out that Manu IX. 104 
mentions the father and mother separately and indicates that partition 
of mother's wealth takes place after her death Vide gpnTPT HI P 6 
also ‘ 3R tjsfforerffi Sftafh wwrt * UW? fipg sPFfkmS • '■ Tbe 
(p 170) says VJcili WfcfUWT Ewnft * 1 ™ 

ftgsma ft a&Hh-bU pgT: i 

1066 ftgfr I ^ 28. 2 Jthis^r efers to tno 

times ) : vms wPtfig W I Wlft 

{ HTVUnr 3). This verse is variously read and explained bythe co mment s! 

V rT(p 462) notes that Prakasa read either or ^ 

The Dayabhaga (I 32-33 p 18) reads R*lt WPWgg Md 

on 



r.* ' (q - “-i ^ s. .« ««■ 
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their desire, ©Ten against the father’s will if the father pursues 
an immoral or irreligious mode of life or is afflicted with a 
chronic disease or iB very old. Har. ( dayabhaga 16 ) is similar. 
It should not be supposed that the Mit. holds that there are only- 
three times for partition ; according to it there are other times 
also (as in the text of Sankha quoted by it). This iBmade 
cleaT by the V. P. p 434. The Dayabhaga reads the text of 
Sankha-Likhita differently and takes it to mean, that as long 
as the father is alive there can be no partition against his will 
even if he be very old or suffering from a chronic disease or 
has not all his wits about him, and that in such a contingency 
the eldest son or with his consent the next younger brother 
who is capable may manage the family affairs. The Daya- 
bhaga quotes a similar passage of H&rita (which iB also 
quoted by the Madanaratna, the Vyavaharamayukha and other 
digests ). On account of the remarks of the Mit. some works 
like the Madanaparijata (pp. 645 ff) speak of four times for 
partition, viz. during the father’s lifetime at his choice ( Yaj. II. 
114), even against his will when the mother is past child-bear- 
ing and the father is free from all sexual desires and does not 
care for wealth ( Nar. dayahhSga 3 ), when the father is old or 
follows the path of adhartm or suffers from an incurable disease 
then even again B t his will (relying ,on Sankha as quoted in the 
Mit.), and after the father’s death. The V. Uir. (p, 408) is 
almost of the same view. 


The Mitaksara is quite clear on the point that the son has 
an absoiute right of partition of ancestral property during his 

™ 8 J.f^ lme . OTen against the wish. The discussion 

in the Mitaksara may be briefly set out here In Ysi D 1 20 
atter half I it is stated that in the case of grandson! t*V2 
tion is according to (or through) the fathers i. e it is 
and not per carnta The text of Yaj { anekapitrkavam^^fu 
mna ] “ esplained b y the Mitaksara in .this way 
Sh in the f aDds0I1S ha ™ eights of ownership by 

- jyfs. !l° ay bC r n °l ed that the BiJawbKttHp 150} and V. P. (p 449) 
open ginsiead of s * n '^ 9) 
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fi?‘ n ° ne the «lf Ives the share which their deceased father 

Jf n l ha r n 0t l! l JV i DS 1 a ffrandsons appear to get partition 
pr per y through the son (their father) and not directly by 
themselves On this a doubt arises as follows.— If the father 
of several sons is separated from his brothers as to the grand- 

P fn rt V r if * he father haB n ° Mother and is joint 
with his father (u. the grandfather of the grandson) the 
grandson cannot demand a share in the grandfather’s wealth 
(since Yaj H 120 has been explained as meaning that when the 
father is dead then the assignment of shares among grandsons 
is according to the share of the father ) Another doubt is — 
even if a partition can be had by the grandsons in these cases 
it will be only if the father so desires To this the Mit replies 
emphatically 1069 that in the grandfather’s property the owner- 
ship of father and son is wellknown in the world and therefore 
partition (in the above two cases of doubt ) does take place. 
The Mit. further on expressly says that even when the mother 
is not past child-hearing and the father still cares for wealth 
and worldly affairs, partition of grandfather’s wealth does take 
place at the desire of the son even if the father is unwilling. 
The Mit. makes it clear that the rule of division per stupes is a 
special rule laid down by the texts ( vacamki vtjavastha ) for a 
special case and that in other cases the primary rule of owner- 
ship by birth applies. From Manu IX. 209 the Mitaksara 
further draws the inference that even against the father’s wish 
a son can demand partition of property acquired by the grand- 
father. This is the modern Hindu Law in the Mitaksara school 
generally recognised by the Courts in British India, In Apaji 
Narhar iW v. Rmnchandra a maj'ority of the Full Bench of the 

1069. uuTwpm} fljiiO’iStvhsifppwu wfii wwu 1 3iysrr 

vi wNrcv 5*3 fwm nu% sfHvuwt fkait ftgai um- 
1 ^ vt vurSmea; ans > 

ii 122)... ww ftg: gsRir =? *snw 

wctvt muh mrk ' fr*TT mttft 

<7 fufri? ' ft”- rbe 

(pp, 151-152, of Gharpure’s edition) very clearly ex plains ib is passage. 
The sv. s? (p 460) also says 3 T 3 ^ gv'sjrn vt afWtvPTt VOTjRvJhUT! VJR" 

csvii 3 I • 31V ^ a?TWT f3*mr 

• swnfftr vviwwfe vrfr rM^iwn^im?'. 

^rj=^ IX, p 279 lor a similar passage 

1070. Vide 16 Bom 29, where Telang J , who was great as a Sanslnt 
,, eI) M a ,adgt, differed from three learned judges On pp. 43-51 

oi -* 01 
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Bombay High Court held that a son cannot in the lifetime of his 
father sue his father and uncles for a partition of the family 
property and for possession of his share therein, when the father 
does not assent to such a suit, although the son has a right 
by birth in ancestral property. The other High CourtB have 
dissented from this view of the majority of the Bombay 
Full Bench and have followed the dissenting judgment of 
Telang 


When the son’s right of ownership by birth in ancestral 
property came to be recognised by such smrtis as that of Y&j., 
it followed as a logical consequence that any person who 
acquires a right by birth can demand partition and separate 
possession of his share at any time It has been already seen 
that even before' Gautama sons separated from their father 
against his will, but this was condemned by the sages and 
obloquy and infamy attached to such conduct. Some of the 
smrtis recognised the son’s right to partition even in the father’s 
lifetime under great restrictions More than fifteen centuries 
passed (from Gautama to the MitaksaTa ) before the son’s 
right to separate from his father during the latter’s lifetime and 
against his desire was clearly, ungrudgingly and emphatically 
recognized The Vlramitrodaya also clearly recognizes this 
Tight of the son. But even among writers that generally follow 
the Mit. there were some that could not bring themselves to 
admit this right of the son. For example, the Madanaparijata 
(p. 662) asserts tUat merely at the will of the son there can be 
no . partlfcKm ' Under tte Bayabhaga, these questions cannot 
arise, as the son has no right by birth in ancestral property. 1 


This evolution of the son’s right to demand partition even 
during the father’s lifetime received^ fillip from certain reli- 
gious sentiments entertained in ancient times. Gaut. ( 28 4 ) 
remarks that if, instead of remaining united, brothers separate 

M (l * dharmavrddhih ). 

nu IX. Ill states they (the brothers) may stay united or may 
stay separate if they desire an increase of dhnrma\ by living 
separate dhanm incr eases; therefore separation is meritorious”. 1072 

6 5A,i 

v. Dhanroj 1 Palna 36l! ’ * ’ GO ”‘ S ’ 18 Mad ’ I79 ' 

107 2, ** lx - 111 18 quoted as vsmtfk's by a c 40S Tk. 
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This shows that there was an option either to remain joint after the 
father’s death or to become separate, Sankha-Likhita say that 
brothers may stay together since being united they will prosper 
( materially ). 1073 Br. provides that in the case of members of a 
joint family that live together and have a common kitchen the 
worship of gods, Manes and brahmanas is single for all, 
while when they become separate such worship will be separately 
carried on in each house. 1074 Nar. ( dayabhaga 37 ) lays down 
that when brothers are undivided the performance of religious 
acts is single for all of them but when there is a partition, the 
religious acts are separately performed by each Dh'arma 
means here mainly such religious acts as the performance 1075 
of the five great daily sacrifices (panca makayajiias). When 
the family is joint, worship of gods, Vaisvadeva, honouring of 
family guests are only single for the whole family and all 
participate in the spiritual benefits derived from such acts, but 
when the members become separate, each performs these reli- 
gious acts separately. Manu IH, 67 lays down that each house- 
holder has to perform with the grhya fire kindled at the time of 
marriage all grhya rites such as morning and evening offerings, 
the five great sacrifices and' the daily cooking of food. The 
Sangraha seems to have held that dharma refers to the perfor- 
mance of agnihotra, but the Sm. 0. JL p. 259 and Y. P. ( 437-438 } 
do not accept this and hold that even when pint any coparcener 
can perform all srauta and smarta rites like agnihotra with tne 
help of the undivided joint estate and so dhaima means only the 
worship of gods and Manes and the honouring of guests. Vyasa 
also has a verse similar to Nar. and Br. 

J " 


1073. EfiTH vfcgbftt- a&n i 10 * p 45 S ‘ 

The reads 31111 W'lSw 

1074. 

w . q. by am* P 719. fr P &Z& on ns IK. 1U. *’ 

28 4,$ r P. 45 9 , , _ 

^ wr 'Fswmra : 1 fivers p , ■ 

1076 *"*? tZ Ins ZTS P «». ni. s. 

to ® « «. »y p- n9t w ** P 
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Partition was generally made when all the coparceners 
were major, 1977 but from Eaut (111 5), Baud Dh. S. (n. 2 42) and 
Eat. ( 844—45 ) It appears that the minority of a coparcener did 
not operate as a bar to partition. Eaut. ( HL 5 ) says * partition 
takes place when the persons separating have attained majority ; 
hut ( the separating coparceners ) should keep in the custody 
of the mother’s relatives of those coparceners who are minors 
or of the elders of the village the share of the minors after all 
debts of the family are paid off, till the minor coparceners 
attain majority. The same rule applies to a member ( of a joint 
family) that has gone abroad’. Baud, employs almost the same 
words. Eat. provides “partition is ordained among coparceners 
who have attained (years of) understanding of worldly affairs 
and in the case of males they attain this understanding at the 
16th year. The property ( share in joint family estate ) of those 
who have not attained years of discretion, being made free from 
expenses (debts etc.), should be kept (by the other major copar- 
ceners) with the relatives or friends of the minor members. 
The same should be done to the share of those who have gone 
abroad. ” This shows that partition could take place even when 
some members of the family were minors and even a single 
member could demand at his will a partition of his share as 
expressly stated by the Dayabhaga ( HL 16 - 1 ? ), the V P. and 
other works 1078 . Thera is a controversy among commentators 
whether minority terminated at the beginning or end of the 

SV ?™ **’ IV ^ 35 StateBlW? &at a 

tm the 16th year. Prom a verse ( attributed to Angiras by Mit 

and withoufc name ^ Haradatta on 

Gaut. IL 6 ) it appears that one was to be regarded as a bala till 


zzz "’ " ?■ »■ »• p <«• u-TS h.™ Tr 

(p. 63) quotes the verse spprn?® for the ore one , y) T le 

- - “ --»»»' ■*.” , C, ZTXX- “ “ 
•5V \f=r - : 

Sw ™ , ■*- ^^sus.’s;: 

10 ' 9 ' 3,1 i mr? as ) 
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the beginning of the 16th year."® A verse of Eat appears to 
hold that minority ends at the beginning of the 16th year, many 
commentators also hold this view, but several such as Haradatta 
{ on Gaut X. 48 ), V. B p, 599, V. P p. 263 expressly state that 
minority ends at the end of the 16th year. 1081 It may bo stated 
that according to Gaut X. 48-49, Manu VUL 27, Vas. 16. 8, 
Visnu Dh. S. HI. 65 the king was to guard the property of 
minors, women and helpless people In modern times under the 
Indian Majority Act ( Act IX of 1875 ) the age of majority is 18 
( or 21 in certain cases only ) except in matters of marriage, 
dower, divorce and adoption. In these last matters the ancient 
Hindu Law will apply to Hindus' 081 ' 1 . Similarly a partition 
could be made even though the wife of a coparcener was 
pregnant It was therefore that Vas. 17. 41 advised postponing 
partition till the delivery of the pregnant wives of coparceners, 
or Yaj. H. 122 and Manu IX. 216 provide for a son born after 
partition between father and sons 

The next question is what property is liable to be partitioned. 
A few preliminary remarks on property must be made here 
Property is generally divided by most smrtis into two kinds, 
sthavam ( immovable, such as lands and houses) and janqanm 
( movable) For example, Br. ( S. B E. vol. 33 p 323 verso 17 ) 
and Eat ( 516 ) speak of both kinds of property as subjects of 
pledges or mortgages. There is another classification in Y5 j, 
II. 121 and a few other smrtis viz. property is of three kinds. 


1080. aistWvw wifS? viwi • vnrfsrenustfPd uffior 

^ n • ffrm. ° n vt in. 243 

1081 wnarmiH i frv^ondl x 4S. gmflnnrt 

vtupr. frrmanMi4 gK Wir° » smc swRai iN 1 x 

wenifi i nrsmw’wqroao i yff i Hiaiatvwr^ 
ni?fr. ihOTwm i i s* (mwf n 35 1 


m p 263. 

1081a In Bengal minority was held to terminate at the end ot the 
15th year, vide Catty Churn v Bhuggabutly 10 Bengal l* R 231 (r.B.) 

rr.?. 
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bhu ( land including houses ), mbandha 1083 ( inaccurately ren- 
dered as ‘oorrody’) and dravija (gold, silver and other mov- 
ables ). Sometimes however the word “ dravya” is employed in 
the sense of all property, whether movable or immovable, as 
in Br, ( dravye pitamahopatte jangame sthauire tatha ) quoted in 
note 1032 above. Property, according to ancient Hindu Law, 


1082. favour at 3 eaOM, i w w i lhv r ^ v m q R ijn^i y 

^r{®rar. n rrr^t I. 318. The srjj- spgw p 27 states that it occurs tn rj^-. also. In 
WS( (882) we have fvsvvft q: spnm- (q by 3 PPa& p. 725, 

et. y. P 504 )_ 1 rav-yi arf^nnrn^wtftpT. srfttaef hieiHin 5i wqg- 

s^rrpqsnviru: t II p 55, 

3n^fCT^ ^P3TTf^^ f e*t p 28 and ( reading 

• ^nTcrar p 166 states that this was the explanation given 
by m vmtv. tW-ul ngnssir’hKrrnrr q eraK'fti hti’ft Mf 'hi qiRqFd qoire f ltq 

qireHWdhl CRTr^iT ^brei trjrvh t *v 8 p 445 
The word "mbandha” means a periodic payment or allowance 
m cash or kind permanently granted by a king, a corporation or a village or 
a caste to a person, a family, a math or a temple. The Mil (on Vaj I 318 
and II 121) explains it as a delivery or payment o{ so many leaves (of betel 
or the Uke) on each bundle ol leaves or so many rupees on each load of 
merchandise or so many betelnuts on each load of betelnnts; the Sm C 
explains it as the wealth to be obtained under the order or direction of a 
king or other authority that dealers tn commodities should pay every year or 
month a certain amount to a certain brahmana or shnne, the V. Mayukba 
{p 28) explains "what is granted by a king or the hke, to be obtained at, 
“ a lh / hke ” and on P m paraphrases^ 

hTlLnJ ? 35 COrr0<5y by Colebrooke in his Digest, 

but as observed by the Fnvy Counci m fW, s «„g„ o. Des«, KaU.anLjl 

HaJJn 36 Bom ^ <“*"’*• 

Mayukha is construed as conveying that ,t m fh by tbe V ‘ 

make a grant of a mbandha and ft .shL.l!, k ‘° g alone who 
priest Cwa^rft,) ,sau,bLdha'nd^ t "** ° f * 

Bomhay Regulation V of i 827 section ^ ? *“ SS immovable P r0 P<*ly- 
offices among immovable property V.de ColtrlT^ f l ° cl “ de5 h^tary 
mrthSBom 322 at pp 331-32 , J t Collector of. Then* v Krishna- 

>^h a) condor of The, ,*o ««„ 6 Bo “ (“f. UT^jITSJSw 

«... .. l ax zr,. tszzzfzx s h v£ 

her son charged on and payable out of the - h hfe and ‘hen to 
With VijSancsvara’s examples of mb^ndhf o“ * ”** ™ 3 nibanaha >- 
of sake 10S8 (1167 A D I from iho p — e may compare an inscription 
vol. 20 p. 109 at p m i -ttZll ^ ° l DbarWar DlStrict » E. I. 

a hundred leaves for oni can fold f h“ f I thB dealcrs in betel leaves, 
a man's ]oad . , “** !oa(i ' a hundred *>r a bullock load, fifty for 
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may be divided into two classes, (1) joint family property, (2) 
separate property. Joint family property is either ancestral 
property or property jointly acquired 1083 with or without the 
aid of ancestral property or property acquired separately but 
thrown into the common stock ( Manu IX. 204 ) The Mit on 
Yfij 1 120 states ‘among unseparated brothers, if the common 
stock be improved or augmented by one of them through agri- 
culture, trade or similar means, an equal distribution neverthe- 
less takes place and a double share is not allotted to the 
acquirer,’ This contains the doctrine of merger of estate by 
blending. Vide Shibaprasad v Ptayag Kumcin L.E 591 A. 331= 
34 Bom. L B. 1567. Anoestral property { apmhbmdha daya) 
is all property inherited by a male from his father, paternal 
grandfather or paternal great-grandfather, in which according 
to the Mit, School, the sons, grandsons and great-grandsons 1081 
of the person who inherits it acquire an interest by both. Sepa- 
rate property also includes what is called self-acguired property 
( svarjtta ), which will be discussed a little later on If a person 
obtains a share of anoestral property on partition, it has been 
held that it is his separate property if he has no son, grandson 
or great-grandson, but if there be any of these then it is ancestral 
property in his hands so far as he and any of his male descen- 
dants are concerned. Under the Dayabliaga, as the son does 
not acquire ownership by birth in ancestral property, there is 
hardly any distinction between ancestral property and separate 
property ao far as the father's powers of alienation are concerned 
A few of the outstanding features of the Dayabhsga system have 
already been set out above and some maybe discussed l ater 


1083 fro*rea ^ 1 ***• 11 120 ■ ’’’S? 

rorrow « Stroma vgau » t«r. 

p 424, ft. x p 4si , waw < * S’ww me 

famgnrE^’isswt'nglX ai5 <= snavitHi* 105 13 ). _ „s, h _b, r ,h 

1084. The Mit. speaks only of tbe son s and grandson s ngbt by 
m ancestral property and does not expressly mention the great-grandson. 
But other writers like the author of the Viramitrodaya quoted above m note 
f 069 men. on the great-grandson as having a right by birth and this has been 
«ce P X tt»e cl The words ‘ancestra! property " have a « 

1 LspaMai e. P^ernat grandfather's or great^andfathcr s 

property. Vide Muhammad Husain v Kishva Nandan 64 I A 250 
property. Patna, 23 Patna 599 (F B ), 

T EE 2 t h re a gather makes a gift of his se.f-aequired 
,t has been held that joe g ^ ^ ^ of tbe , atter can treat it as 

property to his son t in It by b irth unless the gift makes ft 

anoestra! properly *** £?» tonZ's benefit only, 
clear that it was made exclusively 



57? 


ni] 


Kinds of separate property 


A person while he is a member of a joint Hindu family 
under the Mit and has an interest in joint family property may 
have separate property of his own actpiired in various ways. The 
different sources of ownership have been already mentioned 
above (pp. 317 and 548) The different kinds of separate property 
are mainly these : (1) property taken as obstructed heritage, 
that is, property inherited from any person other than the father, 
father’s father or father’s father’s father ( such as a brother, 
uncle etc.) 1085 ; (2) a gift of a small portion of ancestral mov- 
able property made through affection by the father to his issue 
(smrti quoted by Mit.) 1036 , (3) gift or bequest oi separate pro- 
perty made by the father 1087 to his sons ; (4) gifts and bequests 
made by other relations and friends and gifts at the time of 
marriage ; (5) ancestral property lost to the family and recovered 
from a stranger by a member of a joint family with bis own 
efforts without assistance from joint family property; (6) sepa- 
rate earnings and gains of learning or science ( mdyadham), A 
few remarks will be made on some of these in the sequel. 


It is a remarkable fact that the smrti texts on separate 
property do not expressly mention gifts received from strangers 
by a member of a joint family as the separate property of that 
particular member The only gifts mentioned are those from 
friends, or those received at the time of marriage ( called audva- 
lukt in Yaj. H 118 and Manu IX 206 ) or at a madhuparka in 


2085 A decision of the P C, from Madras held that property inhe- 
rited by two brothers living as members of a joint family from their materaa 1 
grandfather became joint property in their hands mth rights of survivorship 
Vide Vcnhayyanimu v. Venkataramanayamma L. R 29 I A 156 See 27 
Mad 300 (F B ) and 29 All 667 for the difficulties caused by L. R 29 X A. 
156 But it may be taken that even in Madras such property inherited from 
the maternal grandfather will now be beld to be the separate property of the 
two brothers Vide Muhammad Husain Khan v Kisliva Nandan Sahai 
L R <4 1 A 250 which explains away (onpp 264-265) the ease of L. It, 
291. A 156 

1086 snhwivWSr wVb ^ , ilivqmrttTSmvurfSi 5^^ 

UW u q by fir?q. m intro, to VN II. 114 ; sqq, p 443, p , 501 
ascribe tt to Narada (it 15 awf, 6). 

1087, In Bombay, Allahabad and Ondh such gifts by the father of his 
separate properly are held to be separate property of the son or sons Vide 
Jugmohandas v. Sir Mangaldas 10 Bom 528, 579 But in Calcutta they are 
held to be ancestral ( HazariSlall v. Abanmuth 17 C W. N. 280) and in 
M^dlWy 5 * qaeSl ’° n °' inkent,0D ( btagalingam v. Ramshandra 24 
73 
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honour of a learned man, a priest etc. It is probable that 
gifts from strangers to a member of the joint family that did not 
fall within the several classes of separate property mentioned 
above belonged to the whole family The concept of the separate 
property of a member of a joint family was of Blow growth. 
Originally all property however acquired by any member might 
have been held to belong to the whole family. This is indicated 
to some extent by Manu VIII, 416, which was ( as shown above 
on pp. 555-556 ) however interpreted by Sahara, Medbatithi, 
the Dayabhaga and others in subsequent times, as meaning that 
the acquirer ( son or wife ) had no independent power of disposal 
though he or she was owner of what was earned by him or her 
It is noticeable that so late a writer as Haradatta 1088 relies on 
this verse of Manu and remarks that while the father is alive 
whatever is earned, by a member, whether learned or not, 
belongs to the father (on Gaut 28 29 ) The Dayabhaga 1089 
(11 66-72) quotas a text of Kat. (851) “the father gets two 
shares or half of the wealth acquired by the son” and explains 
it in two ways. If the son acquires wealth with the help of 
ancestral funds, the father takes half of it, the acquirer gets 
two shares and the other sons one share each, if the son 
acquires wealth without using ancestral funds, the father and 
acquirer take two shares each and the others take nothing Ano er 
meaning is that if the father is learned he takeshalfbutifheis 
not so, he takes only two shares. The V P. ( PP 444-45 ) severely 
criticizes the Dayabhaga for these remarks The first inro 
the conception that the earnings of all in the family belooge 

the head of the family was made in the times of the sutos V 

the recognition of mdtjadhana as separate property. Manu 
IX 208 ( - Visnu Dh. S. 18. 42 ) states that what one ( met f“ r 
a joint family, a brother, etc.) may acquire by ow ° * u 
without using ( or without detriment to ) paternal estate he shal 

loss, ra ^ on 


55UST ■' 

Straw'S 8 ! qtvmn IX 208 n is ‘sis'nra: 

... ,, ,-ioselv resembles ag ix ^ uo 
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not share with others if he does not desire to do so, because that 
acquisition was made by his own activity. Manu IX .JOB 
mentions besides mdyadhana, gifts from friends, gifts at the time 
of marriage and at madkuparJca as the separate property of a 
person Yaj. (II. 118-119 ) prescribes : ‘whatever is acquired by a 
person himself without detriment to or expenditure of paternal 
wealth, gifts from friends, gifts at marriage, these are not 
liable to be divided among a man’s coparceners; similarly he 
who recovers ancestral property lost to the family ( and not 
recovered by the father and others) would not have to share it 
at a partition with his coparceners nor his gains of learning*. 
The construction to be put on these words was a bone of 
contention even before Visvarupa. The Mit. understands that 
the words ‘ whatever is acquired without detriment to the 
paternal wealth ’ are to be understood as qualifying each of 
the following four kinds of property. 1091 The result is that if a 
gift is acquired by a member from a grateful person who was 
placed under obligation by spending family wealth, if property 
was acquired by gift from a father-in-law who was paid from the 
family property some wealth for securing the bride for that 
member ( as in an asura marriage ) or if the property lost to the 
family was recovered with the help of paternal estate or if a 
man learnt at the expense of the family and made gains from 
that learning, then these kinds of properties were liable to be 
partitioned among all members. The result of taking the first 
half of YSj II 118 as a qualification of the subsequent four 
kinds of property ( as done by the Mit ) is that if a man receives 
a gift from a stranger even without detriment to the paternal 
estate the gift was liable to be divided among all members. 
The reason of the Mit is that, if the first half of Yaj IL 118 is 
not a qualifying clause of the four kinds of property, then the 
following four kindB need not be expressly mentioned at 
all. If whatever is acquired by a member himself without 


> - ■ urn fiig- 

VT. II. 118-llSh The word is used here in the technical sense of Jai- 
mirnlH 1 2 (sesah pararthatiat) on which Sahara says 1 

is opposed to this ‘ ft g i f fonwftmvvSr T, 

VI. II 118 the qtVUUT remarks fWutqugu] and again (VI. 1. 39 
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detriment to paternal or joint estate is by itself separate property 
then the following four will only be particular illustrations of 
the proposition contained in the first half of Yaj JI 118 
It would be opposed to the usage of sistas to say that gifts from 
friends or gifts at the tune of marriage or gains of learning 
acquired at the expense of the family estate become the separate 
property of a person and, as to vidyadlium acquired from learn- 
ing at the expense of the family, opposed to the express text of 
Nar. ( dayabhaga 10) “ when one brother maintains the family of 
another brother who is engaged in studying the sastras, he shall 
receive a share of the wealth gained by that study, though he 
(the supporting brother) be ignorant himself Further, if the first 
half of Yaj IL 118 were taken as a separate and independent 
clause by itself then it would follow that what is acquired by 
ft> ati g! aha ( as a gift to a learned biahmana ) without detriment 
to the paternal estate would be indivisible hut the usage of the 
iistas is the opposite of this That there was such a usage 
about prahgraha is admitted by the Dsyabhaga ( VI. 1 54 p 1*1) 
It must be stated however that this view of the Mit, about the 
first half of Yaj II 118 is not shared by several writers and 
works such as the Dayabhaga VI 1. 8 p. 106 , Dipakaliks, 
Visvarupa, Y. It p 501, Apararka p. 723. 


Ah regards family property lost to the family by the 
adverse acts of a stranger but recovered by a member with his 
own efforts without using ancestral estate, certain V r ™s >°” s 
deserve notice Manu IX. 209 ( = Visnu Dh. S. 18 43), Br. 
(S B E 33 p 371 verse 12) and Kat loW (866) lay down th 
special rule that if the father recovers property lost to the 
family whether movable or immovable, with his own eff r 

it as his self-acquisition The rule of Yaj. II 1M applies so: y 

where the property lost and recovered by one member ( not 

father) with his own effort and without assistance Jomjo 

estate is movable ( which then becomes wholly 

tion ), but if the property so recovered by one member 1 


1092 

ana vi. i 36 pits. *J2T n P 2s0.su «t 

soon by emr* p. /». p 

in.p «s 
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not the father ) is land, then the recoverer gets one fourth of it 
as his reward ( according to Sankha ) 1093 and the remainder is 
divided equally among all members of the family including 
the recoverer. These -rules have been followed in modern times 
by the British Indian Courts 105 \ 


Vidyadhana (gains of learning) has undergone the greatest 
changes of fortune since the earliest timeB to modem days. 
It was probably the first kind of self-acquisition recognised in 
very early times Though the Ap. Dh S and Baud. Dh S. say 
nothing about it, yet Gaut 10Mn ( 28. 28-29 ) lays down that all 
members ( of a joint family ), if not learned, should divide 
equally whatever is earned by them ( by agriculture etc. ) but 
what a learned man himself acquires by his learning he may 
not sbaie with his unlearned brothers if he so desires. Hara- 
datta says that this applies only between brothers that are joint. 
Vasistha 17. 51 appears la,s to give two shares to the acquirer of 
wealth at a partition among brothers and his rule probably 
represents a very early stage when the acquirer could not retain 
the whole of his Belf-acquisition hut got only two shares 


1093 vn ^ i vurmu mravrit g 

3^" I 3,, w viften 

ftqwStE I p. 166 and p. 177. TheffelT. 

(as printed) reads 'smra; (which seems to be a misreading for zrnm) 
and remarks « ** uh 5 ^ tflflw ’ and it requires 

that the recovery must be with the consent of the other members Vide 

mp m 684 and ^ yi. 2. 38-39 p 129 The ft. ,. (p. 499) attributes 
1° g lffcr and ^remark s V* ^ ^ ^ 

** This remark of 

ft r.i-s quoted by the 177) aud dissented from, as the 

and jump, ctetfos verse. As the verse is stated by the ft. t „ be not 

Z 'T* aDd aS “ ‘ S qU ° ted lD the «* follows that 

foe HTtvsna is a different work from the qj. 

2 3 0a l ,T‘,s^° reXaraPle ' 5 *“ H ’ C K ' i5 ° a * P* 152-253, 4 Mad 
50 at pp. .59-260 . Bajaba v Tnmbak 34 Bom. 106 at pp. 110-lu. 

2S~29° 9 Z Im ^Sf i ’^ to** . if) 28 

' ® ami5 '^^ !, 5rrqw ; qtfSffti V .2 59 is*,*^ 

51 (which reads 

11 119 “* n- P 275 read as above, 

,Jn?H • 1 p <2 as wsunfttf, eru. m 111 560 1 vyuRm >. 
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in it and the rest of the joint family members took one share 
each in it. Manu IX. 206, Yaj. II. 119, Nar ( dayabhSga 11). 
Kst 1094 ( 868 ) and Vyasa say ' generally that vidyadhana is not 
liable to be divided at a partition. Among writers of smrtis Kat 
contains the most elaborate treatment of vidyadhana and of self- 
acquisitions in general. It will be set out in the sequel. But 
some of the smrtis point out that even vidyadhana is partible, 
if learning was acquired at the expense of the family funds (as in 
Nar dayabhaga 10 referred to above ) or when the learning was 
acquired in the family house itself from the father or an elder 
brother ( Kat 1097 874 ). The DSyabhaga (VI 1 42-49 ) dis- 
cusses at great length the views of Srlkara on Yaj II. 118 and 
Manu IX. 208 and dissents from them and states his conclusion 
as follows ■ A man since his birth depends upon his family 
for food and maintenance and so if the words “ without expen- 
ding ancestral estate ” were literally and widely interpreted, 
hardly any man can say that no paternal wealth was expended 
on him and so earnings of whatever kind would have to be 
deemed to be partible and there would be no propriety or purpose 
in the words of Manu IX. 208. Therefore it must be under- 
stood as done by Visvarupa that the detriment meant is not the 
expenditure of food in maintaining a person in the house from 
infancy, but that when a member acquires estate by his learn- 
ing or in any other way without giving or spending paternal 
wealth for acquiring that, then only it becomes his se 
acquisition 1098 . 


1096. 5 vjpnj ftwvr g ufo&vK fount u 

fwvrt II JBim. 868 q. by srfXfk P 724, 55^ on ng IX 20 6. ^Tmm r VI 
2 1 P 122 . ftwture srhM vsr I eunr wR- 

1 srrW q by aPTOW P 7zS II- P 2?4 * ^ 

1097 ^ 

wnetK n ui^,?mnun; $$ foftrfotmr 

TZo. <7 W . p. 126 From this verse .t appears that Kat echoes 
vrews of Br. In the npr fvrp. 447 this verse >s ascribed to If ^ 

1098. 

corresponding passage. 
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Kafc. (867-873) defines 1059 and illustrates vidyadhana as" 

follows : — _ 

That ■wealth is Baid to he the gains of vidlft i which is 
acquired by means of learning received from another while 
subsisting on food furnished by others, when a matter ( a doubt 
or difficult point ) has been placed ( before an assembly of 
learned men ) with a wager, whatever is gained by ( the display 
of ) one’s learning is known as vidyadhana , which is not divided 
at a partition. "What is acquired from a pupil ( i. e. by following 
the profession of teaching ), by performing the work of a priest 
at a sacrifice, by propounding a question, by solving a doubtful 
point, by exhibiting one’s knowledge, by disputation with a 
rival, what is gained by deep learning-all these are declared to 
be ndyadhana, which is not divided at a partition. The same 
is the rule in the case of artisans and as to whatever is obtained 
( as a reward ) over and above the proper price of an article 
(which surplus becomes the self-acquisition of tho member 
selling it ) After vanquishing a rival in a wager whatever is 
obtained by ( superior ) knowledge should he known as vidya- 
dhana and it is not liable to be partitioned. This is the view 
of BrhaspatL What is earned by an assertion of one’s learn- 
ing, what is obtained from a pupil ( i e. by teaching 1 and what 
is acquired on the analogy of priests officiating at a sacrifice- 
all these are known as vidyadhana, according to Bhrgu. "What 
is obtained by the superiority of one’s learning and from a 
sacrificer and from a pupil-all this is declared to he vidya- 
dhana ; acquisitions other than these are common ( i. e. jointly 
owned) with others. 

K&t distinguishes between saw yadliana ( reward given by 
tbe king or a master when pleased with a soldier or servant 


^1099, uwnHtqqrto vr i <rqt uni qjgr fitwro a a areq k u 

juw a vgstHkmrr vwjWr. i 5 uftruiUprui ^ ilvsnfii « Tsnwnp- 

w rew gsmufi^uqstfccfqnt 1 wa wafa wrq; qrqrgsu inw raw qa; 1 tori 
5 asugwmn w ftovqk 1 Riifqeift nr *mfq n qt ttow 

v gsu to n ftonaw 5 wfsrrw ftowq ireffib « 

^ ’ qtfwewqrto 11 4a qiqqa: 

1 qafguitR wig-. vqitovur 11 ot S67-873 q by shtosk 

p 724, ft p 502, W H p 125, sqq. fa. (pp. 444-45) quotes all 
except uq ftoHV, the first ts quoted by thef^-rT on qr II 118-119.all except 
t^first and last are quoted m the grymr V I. z 1-14 which remarks at the end 

^ “ amra "' 
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who putting his life in danger did an act of valour) and 
dhiajahrfa (what is recovered in a battle after putting one’s 
life in danger of death and after putting to flight the army of 
the adversary ) Xar ( dayabhaga 6 ) and Br ( S B E vol. 
33 p. 381 verse 78 ) appear to put both under saw yadhana. Kat 
divides the bhuryddhana of Nar and Br into two, viz 
hamjaqata ( what is obtained at the time of marriage with a 
maiden of the same caste) and lanahtla ( wealth that comes 
with one’s wife ) So it is the same as the tmahika ( of Manu 
IX 206 ) and the audialnka (of Yaj II 118). Yyasa mentions 1,00 
a limitation that even wealth acquired by valour does not be- 
come the exclusive property of the acquirer if he used a horse 
and wes pons belonging to the joint family; in such a case the 
acquirer gets two shares and the other members of the family 
one share each 

In modern times vidyadhana has been a fruitful source of 
litigation The first verse of Kat quoted above has been cited 
in several cases such as Dui ya Dal v. Ganesh Dat 32 AIL 305 
at p 312, where it is said that Katyayana’s definition of vidya- 
dhana is not exhaustive, but only illustrative ( the same is the 
view of the Dayabhaga ) 


The leading cases that discuss the texts and lay down 
propositions are noted below liot . 

Two propositions were well established by the cases, viz 
(1) that money earned by a member of a joint Hindu family by 
the practice of a profession requiring special training was joint 
family property, provided such training was imparted at toe 
expense of joint family property; (2) that gains made by per- 
sonal labour and without the use or help of joint family fun 

by a member of a joint Hindu family, who was mamtemed out 
of joint family funds and received no more than an elementary 

or ordinary education suitable to his position as a member 

P 'noT f. 

n 56 . Ba, Manchha v. ^ Jamnabm6Borm 

Paultemv Pauhem • ^ Metharam p Rewacliand 45 1. A « 

V. 48 «. a. «. 
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Gains of Learning Act (Act XXX of 1930) which provides 
that, notwithstanding any custom, rule or interpretation of 
Hindu Law, no gains of learning ( i. e. education whether ele- 
mentary, technical, scientific, special or general and training 
of every kind which enables a person to pursue any trade, in- 
dustry or avocation ), whether made before or after the com- 
mencement of the Act, shall he held not to he the exclusive and 
separate property of the aoquirer merely by reason of his learning 
having been wholly or in part imparted to him by any member, 
living or deceased, of his family or with the aid of the funds of 
the joint family or of any member thereof or by reason of 
himself or his family having, while he was acquiring his learn- 
ing, been supported wholly or in part by the joint funds of the 
family or the funds of any member thereof. This Act is thus 
retrospective 


All property of a joint family other than the separate 
property of individual members is liable to partition, i. e as 
stated by Kat., property of the grandfather, of the father and 
whatever is acquired by each member (by the use of joint 
funds 1102 is so liable ). Separate property is said to be impartible 
( avibhajya ) on account of the source from which or the manner 
m which it is acquired. But there are certain kinds of property 
which from their very nature are not allowed to he partitioned 
and have to be enjoyed in common or by turns. 


. °^est Provision on this point is contained in Gautama™ 
<28 44-45) that water (well), (property set apart or destined 
for pious uses or sacrifices and food prepared (for festivals eto.) 
shall not be divided nor women connected with individual 

“ 02 b 2 ™** f ?*'* ***** 

m - p 556 

w ^rrg, 28 44 , 45 
Th.sappUes.acc to Henrietta. to the concub.ne, not only of the father 
b°t a so to those of any member of the j0l nt fanuly. Vrie » a J av 

M0Ke, " bai 53 *• A 153 - *»-*«> where Gant, and M,t are quoted 
74 
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^ familr < as “ b ™s>. Sankha-Likhitam 
° f t * pn ST of a *Wlng,tui. water vessel, ornaments 

SimilSv n* ^ arS ,?**£ worn by .respective members 
S nularly Usanas says 1105 there is no partition among agnates 

SaH t0 th ° . thaUsandth generation of what is acquired by 
officiating as priests, of a field, of vehicles, prepared food, water 
and women . Prajapati (quoted by Sm. C. H p 377) asserts 
that there is no partition of houses, fields and temples (yajya) 
gifts made through favour by the father or mother. The prohi- 
bition against dividing a house or a field is explained in three 
ways. The Mit. on Yap n. 119 explains that it has in view a 
brahmana's son from a wife of the ksatnya or vaisya class, 
when the brahmana acquired it as a religions gift made to him 
for his learning, since Br. (S.B. E. 33 p. 374 verse 30) states 
"land bestowed 1106 as a gift on a brahmaDa should not be given 
to the son ( of the brahmana ) from a wife of the ksatnya 
casta; even if the father gives it to the son of the ksatriya wife, 
after the father's death, the son of the wife of the brahmana class 


, lltH * ins ftmrft 5?rqtrrvr^fm>T5?fi<rrwnrq i n g feRn q. by amcfc 
p 726. 3TWVT vr. 2. 29 p 127, re. *. p. 129, ft. X p. 503 This sutra 
is variously read The ^pWOT reads sr qT^tfiltmclgTOgqgq^ft- 

vnmtvrr q-qruzoHf ftvmsjft m nmft ., while semi; reads w ftur- 

ftmuftra remm-, the ft. x 
r eads m ostly like the ^prupr ‘w .. dfyntffriffmaq HVKt i fanw i iW nwrc- 
mrrqf?r: > ana explains i^qviRnpsnr, wmi r ftgrere 

tp, ^aiiHhrr^weShmrm w ftren unnft i srw nwirenfor 

Cff q-lWWii||i>ueC 1 1. rhu QU ITU IX 219 seems to have this sufra in view 
11 the reading is atgqrpifi it means ' what is of no use ( as bools to an ignorant 
member)’, acc to sfogret, eft refers to women other than female slaves 

1104a Compare sections 2 and 4 of the; Partition Act (IV ol 1893) 
about the division of a house and Vamau v Vasudcv 23 Bom 73, 

uos. 3iitwpw wtromioT V Z H'gMift i V vn?v thivwv ggr w gq ^ 
T%Wl8W5r5»U;acc to fJtar on VT. 11, 119, qgftxj H. p 277, q*r nr III 
p 564, and sqm acc. to gr9W[q .VI. 2 25 p 127, ft X; re n. p. 130 
,qrsq qRvtqrwsre«i ’ fitai. ; ' w mnxvot ?r n 3 tptffPi 

Tim^tqig; ’ Acc to the Dayabhaga, yajya means ’ an 

idol or place oi worship’. Three explanations are given in the re *t 

wftrerfSfftupranftim g q faftft nra; t ftnpfi a rewra 

art. ftnft nfftft qftnrerfift ^fronrnf^ 5KT trareiftavre fts^- 
v qPTOUT P 128 

1106. w qraagqj i fq i tsftiqmRj^tq t 1 qwiSfqf ftm rrersptf 

by irsm on VI- II 119 (without name), ascribed to gif, by 5tur« 

on rtg. IX. 153. re* # P- 431. re. »• P 1° 3 - 
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may take it away Another explanation is that the prohibition 
refers to a site or dwelling for religious purposes and to a field 
that is meant for grazing cows. The third explanation ib that 
the prohibition implies that when the house or field is of small 
value it should not he partitioned by metes and bounds, but 
there should be partitioning of the price only. The Dayabh&ga 
gives yet another explanation ( VL 2. 30 p. 128 ) that if during 
the father’s lifetime any of the sons builds a house or lays out a 
garden on a family site, then it should not be divided at a 
partition hut assigned to liim only. 


The basic verse on things impartible from their very 
nature is Manu IX. 219 1107 ( =Visnu Dh. S. 18. 44) which 
says “ clothes, vehicles, ornaments, cooked food, water ( well 
etc ), women, yogaksema and ways — these are declared to be 
impartible”. All commentators explain that clothes ordinarily 
worn by the several members are impartible; provided they are 
more or less equal in value but not costly ones nor new ones. 
The same remark applies to vehicles and ornaments. Pracata 
means either “ ways leading to the house, garden and the like ” 

( Mit , Apararka, and V. P. ) and also * ways and pasture lands 
for cows and the like ’ ( Sm. O. XL p. 277, Kulluka ). The 
Mit. ( on Yaj II. 118-119 ) states a special rule from Br. that 1108 
the clothes and ornaments worn by the father, the bed and the 
vehicle used by him should on his death be donated to the 
brahmana invited at the father’s sraddha. As to ornaments, 
the Mit. following Manu IX. 200 says that those ornaments that 
are ordinarily worn by the respective members or their wives 
should not be divided, but those that are not so used everyday 
should be divided. A well is to be enjoyed by turns and not to 


1107. tb iqua&rr rent: > vuitns uwtf w w fturerj wenuk s 

IX. 219 , ftsuj reads w RwIUm ^ giagiq. The exptess mention of books in 
Vistiu Dh S is an indication ol its posteriority to Manu Several meanings 
are assigned to V3, vbftra and srmr by different writers AU commentators 
of Manu except Handana explain o=r as vehicle (i. e a horse, cart &c. ), 
while rmpr reads unr (water vessel ) and p. 73 5, ft. 504, m. 

p 665 explain as document evidencing a debt. 

^nos, ftytOTwrfti 3 ftvranr i vm* w- 

rmtUTc^: 

tqnt t fhttr. on vj, ii, U9. 
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be partitioned by valuing it. 1109 If there be a single female 
slave ( not a concubine } she was to be made to work for the 
divided members by turns, but if there be several slaves they 
could be assigned to each or their price could be divided. The 
expression “ yogaksema *’ has been variously explained from very 
ancient times. Laugaksi ( quoted by the Mit. ) states “ those 
who know the truth say that ‘ yoga ’ means ‘ sacrifices ’ and 
ksema means purta ( i. e. works of charity like wells }. They 
both ( i. e the money set apart for these or the merit derived 
from these ) are impartible, as are also the bed and the ( wooden ) 
seat ( used by the father or other member ). ” From this verse the 
Mit. concludes that yogaksema means sacrificial acts performed 
with srauta or smarts fire and charitable gifts Buch as construct- 
ing a tank or park etc. For ista and purta vide H of Dh. vol. II 
pp. 147, 843-844 and pp. 914-915 n. 2112 for the Mit. on yogaksema. 
The words “ yoga ” and “ ksema " occur even in the Pgveda 
VH. 86. 8, X. 89 10, X. 166. 5 and in Tai Br HI. 9. 19. 3 and 
Ait. Br. 37. 2. Even though joint family funds are spent for these 
still they are impartible. The Mit. further states that according 
to some yogaksema means 1110 "royal ministers and purohita’’ 
who bring about the welfare of people, while others hold that 
the word means “umbrella, chowne, weapons, shoes, and the 
like From Gaut IX. 63 and XI 16 it appears that yogaksema^ 
came to mean even before Gautama’s time comfortable life 
or " easy and happy way of maintenance ” { particularly for 
a learned brahmana). The V. R. p 504 tells 1111 us that, 


1109 Vide Shantaram v. "Woman 47 Bom 389 for tbe proposition 
that both according to tbe Mit. and the Vyavabara-maySiba. a piece of land 
reserved as a common passage at the time of partition cannot be subse- 
auently divided and Nathubha, v Bat Hansgavrt 36 Bom 379 and 

Gov,nd v Tntnbak 36 Bom 275 for the propositions that rights of way and 

rights to wells and water belonging to a joint family are, if numerically un- 
eaual indivisible, that there is a presumption that they continue joint an 
nndtded even afier partition, unless ,t ,s proved that at the P^tion a righ 
of way or to water was exclusively allotted to a single member (at P . 277 

and p 282 the texts about water are quoted ) 

m0 . 
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according to Prakasa, yogaksema means “ maintenance or 
annuity descending from the father ( to the son ) at a royal 
•palace ” and that Halayudha explained yoga as meaning a Bhip 
or the like and kserna as fort. The Sm. C. II p, 277 after quot- 
ing Laugaksi gives an alternative explanation that yogaksema 
means the wealth gained by a learned brShmana resorting to a 
rich man for his maintenance. 1112 


Kant. (HI. 5 ) states 1113 the view of the SLcaryas that those 
who are poor may divide even their water vessels and Kant, 
adds that this dictum is fallacious or contradictory. Kat. 
( 882-884 ) brings together several things that are impartible 1114 
“ money that is entered in a document and is set apart for a 
religious purpose, water, women, a mbandha ( periodic gain ) that 
descends hereditarily, clothes worn ( on the body every day ), 
ornaments, whatever else that is not fit to be divided— these 
should be so employed by co-sharers that they may he enjoyed 
( in common by all') at the proper time. A pasture for cattle, 
ways, clothes worn on the body (every day), money lent and’ 
what is set apart for religious purposes— these should not be 
divided This is the view of Brhaspati.” 


Brhaspati (S B. E. 33 p. 382 verses 79-84 ) has a good deal 
to say about things impartible. He finds fault with Mann DC 
219 for his somewhat wide proposit ion that clothes, ornamente 

^ H. p. 277. 4 IX 63 and fegdhj* 63.1 preserve 
m 3 ^rmrwvR , 

ZH r: 7 meam ° g ° f ^ V ‘ de 1 2 ‘ 51 means 

“ 7 P01S he 18 a °‘ *0 far. as, ,£ be „ 

a»y mtawaru, he caa have no water pots even 

882-884 q by arm* on w ****** 11 WTVT 

s yamropp 725-726, ft x pp 504-505. ir „ ,,, 

refers to the first and last , jrrowm vr 5 n „ ,,, . P 277 

<Cc and reads rfp, and ' t * ‘ he verse ’fhrwusu 

-ssszsr' ~~ 
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and tlie like are impartible. He says uu “ those who declared 
that clothes and the like art impartible have not given proper 
thought. In the case of the rich, their wealth may consist of 
( valuable ) clothes and ornaments. If these ( clothes and orna- 
ments ) be kept joint ( i. e undivided ) they cannot yield subsis- 
tence nor can they be assigned to one alone ( out of many 
co-sharers) They should therefore he distributed with skill, 
otherwise they will become useless Clothes and ornaments may 
be divided by selling them ( i. e. by dividing the proceeds of 
sale ), debt consigned to writing is divided after recovering it 
( i, e. the bond itself is not divided ), cooked food ( may be divid- 
ed) by exchanging it for uncooked food. The waters of wells 
that have flights of steps and of other wells is to be enjoyed by 
drawing it out according to the needs ( of the co-sharers ); m tho 
same way a field or a water course is to be enjoyed according to 
respective shares ; a single female Blave is to be made to work 
in the houses of the co-sharers according to their shares; if there 
be several female slaves, they are to be allotted in equal shares 
( to the sharers ); this very rule applies to male slaves also; the 
income derived from a yogaksema grant is to bo equally divid- 
ed and pasture lands { or ways ) are to bB uBed by the co-sharers 
according to their respective shares. ” 


The next points to be dealt with are what persons aro entitl- 
ed to partition and what is the mode of partition But bo oro 
doing so some preliminary remarks must bo made on tho express- 
ions coparcenary and ‘ joint family ’, which occur at every stop in 
modern works on Hindu Law. In the smrtis and commentaries 
we come across the words kutnmba (NSr., dattapradan.ka&or 
Yaj H 175 ), or ambhakta-kutu,,^ ( Yaj. II. 45 ). A joint Hindu 
family consists of all males lineally descended from a commo 
male ancestor and includes their wives and unmarncd datigWo ,. 
A daughter on marriage ceases to bo a member of her father s 

1113 

Rafiv vwmvvrTsvmic B tT^cttrfr 

irmrarmart Rib- « vnn’mw 
vurjta vfr 1 **&*** . r. !' : Tre ft tin t war i « 1 ^ 3wn« 

here he colitises Mann IX. 219- 
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fimii-c- and becomes a m8mbeT of her husband b family. Undei 
wMiuSaraaffindn coparcenary strictly so called fa a much 
narr“ oup San the joint family. It comprises only those 
males who take by birth an interest in the joint or coparcenary 
property i e. a person himself and his sons, eon s sons and son s 
grandsons form for the time being a coparcenary. The diagram 
and the note below«« will explain the limits of a coparcenary. 

A coparcenary is purely a creation of law it cannot be 
created by act of parties, except by adoption. In order to be 
able to claim a partition, it does not matter how remote from 
the common ancestor a person may be, provided he is not more 
than four degrees removed from the last male owner who has 
himself taken an interest by birth. m7 

Some characteristic features of the Mitaksara coparcenary 
may he briefly stated. There is in the first place unity of 
ownership i. e. the whole body of coparceners fa the owner and 
no individual member can say, while the family is undivided, 
that he has a definite share, as his interest fa always fluctuating, 
being liable to be enlarged by deathB and diminished by births 
in the family. There fa also unity of possession and enjoyment 
i. e all are entitled to possession and enjoyment of the family 

1116 Vide Commissioner of Income Tax v Laxmtnarayan 59 Bom. 
618 at p 621. 

A. Here all are to be assumed to be males A 

and his sons B and C may form a coparcenary. 
So also, if B and C have each a Son, then A, B, 
C, B, E, will form a coparcenary. If D and E 
have respectively F and G as sons, att persons 
from A to G will form a coparcenary But here 
the limit is reached If X is born daring the 
lifetime of A, he being the son of the great-grand- 
son of A takes no interest by birth and is outside 
the coparcenary during A's lifetime But if X is born after the death of A, 
then he forms a coparcenary with B, D, F. Suppose that B dies before A. 
That will not however introduce X into the coparcenary of which A is the 
head, as X being the son o! A's great-grandson F takes no interest by birth 
in ancestral property held by A. Suppose that BCDEF and G all die in 
the lifetime of A, then A becomes the sole surviving coparcener and X is not 
a coparcener along with A, because he is 5th in descent (counting both A 
and X] from A. Suppose A the only surviving coparcener dies Then X 
will take A's property as an heir and not by survivorship as a coparcener, 
HI?. Vide Jforo v. Gcnesh 10 Bom. H C. R p 444, pp 461-468 
where Mr Justice Nauabhai Handas very lucidly explains by several dia- 
grams the limits of a coparcenary and what persons are entitled to demand 
a partition and from whom. 
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property and the possession of one is ordinarily possession ™ 
M»If of .11 IWte, wMe is Si„ P t ““ “ 

coparceners have many children and others Lave few or none or 
some are absent, they cannot complain at the time of partition 
about some coparceners having exhausted the whole income and 
cannot ask for an account of past income and expenditure Rat. 
( 88S ) expressly states so 15,8 Moreover, the joint family 
property devolves by survivorship i e on the death of a 
coparcener his interest lapses and goes to the other coparceners, 
subject to this that if the deceased has left a son, grandson, or 
great-grandson, the latter represents and occupies the place of 
the deceased coparcener when a partition takes place A female 
cannot be a coparcener ( even if she be the wife or the mother ) 
Another characteristic is that each coparcener has a right to 
enforce a partition. The affairs of the family are managed by the 
father and if he be very old or dead, by the senior brother or 
member or by any other member with the consent of the senior 
member (LTar., dayabhagn 5 and Sankha quoted above in note 1067). 
The manager is called loaata in modern times though the sm rtis 
and digests employ words like foitumbm (Y«j 3145), grlun, 
qrhapati, prabfm (Kst 543) and not kaita. He has special 
powers of disposition ( by mortgage, sale or gift ) of family 
property in a season of distress (for debts), for the purposes and 
benefit of the family ( maintenance, education and marriages of 
members and other dependents ) and particularly for religious 
purposes ( sraddhas and the like ). i,K The father has the same 
poweiB as manager and certain other special powers, which no 
other coparcener has The father can separate his sons from 
himself and also among themselves if he so desires, even if they 
do not desire to separate 1120 { Yaj. II. 114); while an ordinary 

regsmr f iTWTer *ihr 
p. 526 The HT<mni explains 

srmn^rr ^ aiftorifcr a ^ ^ ’ a nd 

< ^ »tt*i ' The p- 183 

says ‘ 3)WUT?3ti? *rnint’. .. 

ms. ira f k ifr • wwskw usro ^ ft#* 

«ra- usfif lamtsls i swiwwra grtg 3*g ^3 g<ayi4 MiqwOT«fe 

gr*na : « 1 f&wr onvr n.m. 

The verse Tjeitft is ascribed to «msr by fit P 4l1 - 

1120 This power of (he father hss been recognised even in modern 
nmes Vide Kandasavit v Dora, saw Z Mad 517. 3Z1-3Z2 N.man v 
Fateh 52 MI 178. But it has been held that the grandfather has no power 
fotpamte bis U^s^- 1 R. ( 1915; Mad. 337. 


1118 ’355T&T 

«*n?*rr- n b Y %vrm xin 7 p 222 . t, 
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coparcener can only separate himself from the family. Tb 
father can make within reasonable limits gifts of ancestral 
movable property without 1121 the consent of his eons for 
performing indispensable acts of duty and for purposes laid 
down by the texts, such as gifts through affection ( to wife, 
daughter, son or the like), the support of the family and relief 
from distress. The father can make a gift of even immovable 
property within 1122 reasonable limits for piouB purposes only 
( such os to a family idol or to an idol in a temple at the time of 
obsequies). The father can sell or mortgage the joint family 
property to pay off an antecedent debt contracted by him fox his 
own personal benefit, provided it is not illegal or immoral { vide 
p. 448 above ). No coparcener ( except the father or manager 
as stated above ) can dispose of his undivided interest by gift* 
sale or mortgage according to the strict theory of the Mitaksara 
o*.-ept with the consent of the other coparceners. This right to 
ohjef \ to alienations made ' without consent or made without 
legal necessity is another characteristic of the joint Hindu family 
under the Mitaksara, Br. ( S. B. E. 33 p, 384 verse 93 ) Bays 1123 
“ whether kinsmen are joint or separate they aTe alike as regards 
immovable property, Binee a single one from among them has 
no power in any case to jnake a gift, sale or mortgage of it.” 
But in modern times the courts in Bombay, Madras and the 
Central Provinces have loosened this strict rule by holding that 


1121 ftat i mw 5 aw w fwn sr f^<n- 

n?. » tM’h awcnnwwift w ' g n gsvH toi^ ail ngaf 11 

both quoted by the fast. on nr. IX 114 , tret. Hr III.484, (the first) by ^pronr 
II. 22 p 33 {attributing it to vr, ) and the first is ascribed to sqtw by TH. 
P 411 and to vfrm by loho 100. Vide note 1033 abov e 

1122 Vide Ramaimga v. Stvachtdambara 42 Mad 440, Gang, 
Bcddt n. Tam, in Redd, 54 I A. 136, 140, Sr, Thaltnrj, v, Nanda 43 
AU 560 for the validity of gifts of small immovable property by the kartd tor 
religious purposes. But ia Jmnapp a v. Chtmmava 59 Bom 459 a gift of 
a small portion of joint family immovable property by the father to bis 
daughter on the ground that she looked after him m his old age was set 
aside at the suit o{ bis grandsons 


M ^ 71 I trqf( 

^ Tv. ^ 1M - The 11 P 3 °P- ‘He TV « p 136 and 

'war TuZ TT T 11 27 p 34 reads wra- 

es, "° ""*» ^ p 757 aUnbutes 
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a coparcener may sell, mortgage or alienate for value his 
undivided interest m coparcenary property without the consent 
of the other coparceners 1124 and the courts have allowed the 
undivided interest of a coparcener in joint family property to 
be attached at the instance of a creditor for the individual 
debts of a coparcener. This is one of the most serious 
departures from ancient and medieval Hindu Law made by the 
Courts on the ground of equity. One more right of all members 
of the joint Hindu family is the right to be maintained from 
the property and income of the joint family Such matters as 
the remedies of the purchaser or mortgagee fiom an individual 
coparcener are here left out of consideration as appropriate only 
in a treatise on modern Hindu Law. 


The conception of a coparcenary under the Dayabhaga 
system is entirely different from that of the Mitaksara. Under 
the Dayabhaga, sons do not acquire any interest by birth in 
ancestral property, but the son’s rights arise for the first time 
on the- father’s death and the sons take as heirs and not by 
survivorship There is hence no coparcenary in the sense of the 
Mitaksara between a father and his sons The father has 
absolute power to dispose of all kinds of ancestral property by 
Bale, mortgage, gift, will or otherwise in the same way as he can 
dispose of his separate property. The son has no right to demand 
a partition during his father’s lifetime. A coparcenary .starts 
on the death of, the father between the latter’s sons or grandsons 
i. e. between brothers, uncles and nephews, or between cousins. 
If a coparcener dies without male issue, there is no right of 
survivorship in the other coparceners but the deceased members 
widow or daughter may succeed to his share and thus even 
females may become members of a coparcenary under the Daya- 
bhaga. Each coparcener takes a defined share under e y 
bhaga (not an indefinite one as under the Mitaksara) Any 
coparcener under the Dayabhaga can sell, mortgage, dispos 
off by gift or will his share ( Dayabhaga II 28-01 ) 

1124 Numerous cases lay down this proposition , vide, for ' 

.. «... h c r , 

by the Full Bench xn Fakirappa v. Chanapa 10 B 
Villa Batten v. Yamenamma 8 Mad. H C. R 6 
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Every coparcener is entitled to a share on partition. It has 
been already stated ( on pp. 570-571 ) how in Bombay a son is not 
entitled to a partition if the father is joint with his own father, 
brothers or other coparceners and does not assent to the son’s claim. 
There is a volume of case-law about a suit for partition brought 
on behalf of a minor, but it has to be passed over heTe, as there is 
hardly anything corresponding to this in the works on dharma- 
sastra. The texts provide for the case of a son who was in the 
mother’s womb at the time of partition but was born after it. 
If A and his sons B and C, who are members of a joint family, 
come to a partition and take one third each of the family 
property and six months later A’s wife gives birth to a son D, 
then the partition has to be reopened and D will get £ ( J if the 
mother is given a share) of the family property that will remain 
after meeting all proper charges since the first partition and 
taking Into account all income' and accretions during the 
interval. The same rule applies to a partition among brothers 
when the widow of a predeceased brother gives birth to a 
posthumous son conceived before the partition but born after it 
Y„ n. m .» a Vta. Dh. 8. 17. 3 . 

therefore recommends that when it is known that the wives of 

some brothers (predeceased) are pregnant the other brothers 
should postpone partition till the delivery of 
mere a son is bom as well as conceived after partitiot ZtT*' 
a father and his sons the rights of the afterbwS 

S&2KL S. II K u 3 £ s? 2 \e? ; 

he takes the share allotted to the father InTalL^n thesS! 

. vr n. 122. on which 

ftnmrramt gwimret 1 iffit i > Vffcwn t m*rt- 

1127. t»TWWi fenfr* I ifr ?.R. n. A- m r- - 

a. 122 dUe ST an50 " g comrae:lt atotE about Y5,, 

ftsfmnn^n. W f 1 gvnai situpr: 
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acquisitions of the father made after the partition u® The Mi* 
understands that the first half ( nf Vsm T t i oo \ * , iJje 

tbn during the * , “* 

Srr/ f w b0rn t0 the father after Petition he took the shim 

after^arfitimf f/ 1 tb6 Belf " acqu * s ^ ons °f the father made 
fter partition (taM vtbhagoUaramiam pUra yal hfiat arntam tat 

saruam Maldamyaiva ) and the Mit. relies on Manu IX. 216 and 

fnlt^ rr ^ tlie 2nd half of Y '^ D 122 as referr- 
ing to a partition made after the father’s death and states that 

if a son was in the mother’s womb when the brothers separated 
atter the father s death and was born subsequently, the posthum. 
ous son would be entitled to reopen the partition and would 
get a share out of the property ( not as it stood at the date of 
partition ) that would be there after allowing for proper expendi- 
ture ( e. g. payment of debts etc. ) and accretions. The Mit, 
extends the same rule to a posthumous Bon born after partition 
to the widow of a brother who died before the partition and 


1129. In Nate a l Singh v. Bhagwan Stngh 4 All, 4Z7, where after 
the father separated from his three sons he married a second wife, had a son 
from her and died leaving certain property inherited by him from a third 
person, it was held, relying on Manu, the Mit . Br. and the Vlramltrodaya, 
that the son born after partition was entitled to the whole of the property 
acquired by the father to the exclusion of the three sons that had separated 
frdm him In Cheitgama D. Muntsamt 20 Mad 75 (where a father partitioned 
his ancestral property half and half between his two sons, reserved no share 
for himself and subsequently another son was born to him) it was held that 
the subsequently born son was entitled to one-third by partition not only In 
the property as it stood at the date of partition, but also in the property 
acquired by tbe two sons by means of the produce of that property (relying 
on the words of Yaj. II 122 "ayavyayavisodhitat") Tbe dates of the 
partition and of the birth of the son are not clear from tbe report. In 
Ganpat v. Gapalrao 23 Bom 63C (where in 1875 a father separated his 
son born of his first wife by giving him one third of the estate and gave two 
thirds to his two minor sons from the second wife and lived with them and 
another son was born to bim in 1880, who sued in 1894 claiming one-fourth 
of all property) it was held that the one third given to the son by the first wife 
could not be affected and tbe plaintiff was only entitled to claim a share in 
the property given fo tbe other two sons, and fuxtber that the texts of Visnu 
and YSjnavallya are somewhat vague and are applicable only to the case of 
posthumous sons who have no provision made for them. Vide also Shivajt- 
?ao v. Vasantfao 33 Bom 267 for farther limitations on this rule in favour 
of the after-born son. 
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when the fact of the pregnancy was not known to the separating 
brothers. ViSvarupa regards the whole verse as laying down 
one proposition, the first half declaring that if a son ( who had 
been already conceived) were born to the father after partition 
with the sons, he would he entitled to the share taken by the 
father, while the 2nd half declares that if the father took no 
share then the son so born would be entitled to reopen the partit- 
ion and take a share of the property remaining after taking into 
account accretions and expenses. The Dipakalika seems to be 
of the same opinion as Visvarupa, but it adds that Manu IX. 216 
provides for the case where the son is both conceived and born 
after partition The Sm. C. { II. pp. 306-307 ) holds that when 
in the father’s lifetime partition takes place the sons separating 
Bhould give a share to the after-born son, but the father should 
retain his, while the whole of Yaj. 1L 122 applies to the 'case 


where partition is made after the father’s death and a posthum- 
ous son is born to the mother or to the widow of a brother 
dying before partition. In such a case the partition should he 
reopened and a share given out of the property as it stood at 
the first partition or out of the property as found to exist at the 
reopened partition after allowing for accretions and proper 
expenses { for payment of debts, for samskaras of brothers and 
Bisters ) ; vide V. F. p. 463 for explanation of * drsyad ’ etc. 
The Vyavahara-mayukha (p. 105) follows the Sm. C. and 
V. R. ( p. 539 ) in explaining the whole of Yaj H. 122 as refer- 
ring to the case of a posthumous son conceived before partition 
made on the father’s death but bom after partition from the 
mother or step-mother of the separating brothers or from the 
wife of a brother dying before partition. 


An adopted son, if adopted by a coparcener in a joint 
family or by a sole surviving coparcener, becomes under the 
Mitaksara law a member of the coparcenary from the moment 
of his adoption and has the same rights to demand a partition 
as an aurasa son has. Under the Dayabhaga even an aurasa 
son cannot claim partition during his father’s life and so an 
adopted son would be in no better position. If after a person 
adopts he has an aurasa son, the adopted son’s share becomes 
reduced according to most commentators, but this subject will 
be dealt with later on under adoption. 

The smrtis and some of the medieval and later digests ever 
enter into elaborate discussions about the rights of a sou or son! 
born from wives of classes lo ,er than that of the father. Vidi 
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Gout 28. 33-37, Baud. Dh. S. XL 2. 10, Kant. HZ 6, Vas 17. 48-50, 
Monu IX. 149-155, Yfij. JL 125, Visnu Dh. S. 18. 1-33, Nar. 
( diiyabhSga 14 ), Br. ( S. B. E 33 p 374 veiBes 27-29 ), Sankha 
( quoted in V R, p, 531 ) It is not necessary to deal in detail 
with the varying provisions made in these works, as marriages 
with women of a lower class have not been in vogue for several 
centuries ; but a few remarks will have to be made. Manu 
IX. 153 and Yaj. II. 125, Br. ( S. B. E. 33 p. 374 v. 27 ) clearly 
state that if a brfihmana has sons from wives of the four classes, 
the whole property should be divided into ten parts which 
should be distributed os follows : — four for the son of the wife 
of the brahmar.a caste, three for the son of the ksatriya 
caste wife, two for the son of the vaisya caste wife and 
one for the son of the sudra class wife Manu IX 154 
( almost the same as AnusSsana 47 21 ) further provides 
that whether a brahmans leaves sons or no sons bom ( of wives 
of the three twice-born classes ) the heir shall give, according 
to the law, to the son of a sudra class wife no more than a 
tenth port of his estate. V. P. p. 487 and the Mit ( on Yaj. H- 
133) after quoting Manu, make this quite clear. But as remarked 
by the Mit on Yaj U. 125 tbe son of a brahmana from a wife 
of the ksatriya or other lower class was not to share in land 
obtained by the brahmana by way of gift ( vide Br. quoted in 
note 1106 above) though he could share land acquired by 
purchase or the like. A verse ( attributed to Br. by Day IX 22 
and V. R. p. 534 and to Devala by V. P. p. 466) denies altogether 
a share in land to a sudra class wife’s son of a brahmana, while 
Manu IX. 155 ( the son of a person of the three higher classes 
from a sudra woman gets no share in the paternal wealth ) is 
variously explained, the Mit saying that it applies only where 
the son has already got some property from his father while 
the Mayukha and some others say that it applies to th 
a sudra woman who is not married to the person of higher 
caste but is only a mistress Kaut m 6 Br quoted by 

later owe like tat » “ explanations ol Mann 

PP 4M-4M I «« eUs.5 ft. 
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are a few other medieval works like the Sm. C. n. pp. 288-289 
and the Madanaratna 1130 that either do not explain these 
verses at all or say that these verses are applicable to a different 
age. According to Manu ( IX 178, 160 ) the son of a brahmana 
from a fsudra class wife is called saudra or parasava, while 
according to Yaj I. 91 he 1 is called both nisada and para&ava 
( vide H, of Dh, vol. IL pp 86-87 for nisada and paraSava ). 
But he is one of the secondary sons ( gawna-putra) according to 
Manu (IX. 180), Vas. 17. 38 and others. Writers from Apararka 
downwards quote certain 1131 verses from Saunaka on matters 
forbidden in the Kali age ( kalv-iarjya ) one of which is the 
acceptance of sons other than aurasa and dattaka. 1132 


1130. 

13 errf^srwt 5iic!w(widt wnm 

«rfaR-s„^i grsrsmfwt qfaft thri 

i3?nft a ^nf fbiscub i (folio 93a); anr WTFmbwrwwmwr 

ew nwii-HWff qf i PBrqrercgffi-v w wnrfitrit u iWvwt i g HHiqHrilqHRH t g 

f *n 'u swnRearawdi i ventw- n p. 289 ' 


stfS i amps 
'irera;). 



1132 In Hatha v. Chotalal 55 Bom, 1 the son nf = hrit.™ f 
a sudra wife was held entitled to a tenth share 1 n the esLte ^ 

uncle and that the remaining nine-tenths would ^ ^ “ d 

and Manu and Vaj are relied Upon 80 ^ m a ” eareSt a£ ” ate ' 

« thT 5K »rSCk°T T 1 - 

st :.rr xzjrz zrz r Ja * ^ 0 £S2 

tain whether it has been reZS t t !' n TT “ * Ber- 

the district with which he has to deal par ‘ Ca ar 86,1001 which governs 
usage For under thl «£* Z1 ^ i beea * 

*«* »e written tcTof Z 2° 

■•European”) ,s quoted by t be pc in a ( ° mittin E «» word 

where ,t is further held thM in I'ZZ Z"™ Ba) ' rao 62 *■ & U9 
tators the opinion of the latter prevails "in (LeTm ^ nrtl t6XtS ant3 commen - 
m>is recognized Hatha v. Chotalal 55 „ P °' ances whet0 the »- autho- 
Oalai o.J tvanM 4S Bom 1 Purports to follow Bai 

871 In both cases the parties came from 


( Continued on the next page) 
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An illegitimate son has in certain circumstances rights of 
partition in the property of his putative father. An illegitimate 
son may be a son by a concubine who is a dusi (i e. who is in 
exclusive and continuous keeping ) or lie may be the son of a 
woman who is not a tfttsi. The first is oalled dasipuha 1 ' 33 and 
the second is hardly ever dealt with in dharmasastra works 1131 


( Continued from the last page) 

I <K x 

Gujeiat where the Vyavaharamayukha is of paramount authority In both 
cases not a word is said about the proof of the usage of marriages between a 
brahmana and a sudra woman taking place in Gujerat but reliance is placed 
solely on the recognition of anuloma marriages by Mann and Yajnavalkya, 
the strong condemnation of pratiloma marriages by both and the inference 
drawn from the comment of Vijnanesvara and the remarks of Nflakantba 
that anuloma marriages are not prohibited With the most profound respect 
for the learned Judges who decided those two cases, it has to be said that 
they took up the position of legislators and did not merely interpret the 
Hindu Law in accordance with usage and ignored the text of the Mayukha 
itself stating that all secondary Sons (among which the son of a brahmana 
from a sudra caste w.fe is included by Mann) except aurasa son (who is 
defined by Yaj 11.128 huusetf and the Mit. as the son of at oifc of the 
same class ) and dattaka are forbidden m the present age The decision m 
Bai Gn lab v Jivanlal was opposed to the considered view expresse y 
Cliandavarkar J. in Bai Kasht v Jatnnadas, 14 Bom. L R 547 at p 5 
■ From this gloss of the Mitaksara from which Nilakantha expresse no- 
where any dissent it is reasonable to infer that, according to the leading 
authorities on Hindu Law as recognised in this Presidency, as u ra ■ w 
is not permitted to a brahrhio, a kshatriya or a vaishya ” and to t e eci i 
of some other High Courts in Ind.a (vide 28 All «8 for example) ! 
should not be supposed that the present writer is 

marriages What he is concerned to emphasise is that B flf 

should deal with these matters, that Judges should not assum 
legislators and give rise to conflict of laws which are inevitable if 

kind of marriage ,s held valid by the Bombay High Court and invalid 
by the Allahabad or Madras High Court 

1133 Disiputra occurs ,n the story of Kavasa “ 
and Sankhayana Brahmanas WW ^SiTS.sn. 
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From ancient times it had been settled that the dSslputra of a 
person belonging to the twice-born classes is not entitled toa 
share on partition or to inherit, but is entitled to mamtenan 
only Gant 28 37 provides 1135 that even the son of a brahmana 
who is issueless from a sudra woman (a concubine) should 
„ receive the means of maintenance provided he is obedient m 
the manner of a pupil Er. (S B. E. vol. 33 p. 374 verse 31) 
contains a similar rule for the maintenance of an illegitimate 
son born of a Sudra woman after the father s death. But as 
regards the son of a sudra from a dasi Manu IX. 179 provides 
that such an illegitimate son may take a share in the father s 
property if the father allows him to do so. The classical 
passage on the rights of the illegitimate son of a sudra from a 
dast is Yaj II. 133-134 which' verses are introduced by the V. 
Mayukha 1136 with the words “Yaj declares a special rule as 
regards one begotten by a sudra on a woman ( of the same 
caste ) not married to him” and which may be rendered thus 
“even a son begotten by a Sudra on a dasi may partake of a 
share at the choice ( of his father ). But, when the father is 
dead, the brothers should make him the recipient of a half 
share This passage and the comments of the Mit., the V. 
Mayukha, the Dayabhaga have been cited and explained in 
numerous cases The following propositions as deduced from 
the texts and the case-law may be set out here : — (1) the illegi- 
timate son of a sudra even under the Mit. does not acquire by 
birth any interest in the estate held by the father and so cannot 
enforce a partition in his father’s lifetime, but the father may 
give him a share in his lifetime, which may even be equal to 
that of a legitimate son ( 4 Bom. 37, 44-45, 23 Mad 16 ); (2) on 
the father s death an illegitimate Bon of a deceased sudra 

1135 - gra qj j H - lt m R< n fB rei < it). 28 37 , 

smmcWt g^assorn^ i wife sfhm tut m u t cga - uw a by 

WI IX. 28 p. 141, svq ik p 430 

Www • wratPi ^tf w . 

srotxf Mpt maft Hrmsanhnfitatu i srfmf gftW 

pp lp3 - 10 '» ■ sm m ftnnikwr ffe- 
*r w*ra smsm fra- wt auk i am. - 
qootes a prose tert of Erhaspati to the same effect ‘ trsjr^- 
ERiaaer Utfrsi vmimm? itt rvrm: aw: 

! n * °°r d 1 Bo ” 97 at p 113 — m "other oases the ™d 

aparmitajain in the V Mayukha has been wrongly translated as meanine 

s5dra)™ arriea "° man '' " ben l{ reaIly “ eaDS ' a not married (to the 
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becomes a coparcener along with the legitimate sons and the 
former is entitled to seek partition ( 4 Bom. 37 F. B. ); (3) on a 

WTOldTave 0 ^ k SI S a t T n takeS 0Dl7 0ne half of "to** 

would have taken” 3 ? if he were a legitimate son 5. e. if 
there be one legitimate and one illegitimate son, the latter 
would take one-fourth and the former three-fourths, (4) if no 
partition takes place and the legitimate son or sons all die 
without partition, the illegitimate son would take the whole as 
the last survivor of the coparcenary (L. E 17. 1 A. 128); (5) if 
there be no legitimate sons, grandsons, or great-grandsons of 
the sudra father, the illegitimate son takes the whole estate ; 1138 
(6) as the text of Yaj refers only to a son, an illegitimate 
daughter is not entitled to any inheritance or even to main- 
tenance { 32 Bom, 562); (7) if the sudra father be joint with his 
collaterals such as brothers, uncles or nephews, the illegitimate 


1137. The decisions establish that dast is not to be taken in the strict 
literal sense (a female slave}, but means a woman kept as a concubine, the 
connection being continuous, exclusive and lawful. In order that the illegi- 
timate son of a sudra may take a share or inherit, it must be shown that 
the connection between the sudra man and the woman was not incestuous 
or adulterous or though adulterous at the beginning had ceased to be so 
when the illegitimate son was born Vide Rain v Govtnd 1 Bom. 97 at 
p 110, Sadu v. Baina 4 Bom. 37 (F. B.) at p 44. Vtthabtn v. Panda 
28 Bom. I. R 595, Saundararajan v Arttnachalam 39 Mad. 136 (F. B.) 
pp. 152-159, Tukaram v. Dtnkar 33 Bom. L. R 289 But even the son 
of an adulterous intercourse has been held entitled to maintenance (1 Mad 
306,34 Mad, 68, 47 Bom, L. *R. 5 F. B,), The earlier cases in Calcutta 
(as in l Cal. 1, 19 Cal 91, 28 Cal. 194), held that dasl meant only a female 
slave and as slavery was abolished in India, there could be no daslpntra 
strictly so called. But in Rajanmath v. Nit at 48 Cal 643 (F. B ) the 
former Calcutta decisions were overruled and the Bombay High Court's 
interpretation of dasiputra has been accepted. The passage of the Daya- 
bbaga (IX. 29 p. 143) which was to he correctly interpreted in the Calcutta 
cases runs “ ! 3=0-cHiirUUli;t: 1 

mptf B 3 * i up («g ix. 179) 1 * srg-re-vf?M?f4* i 

snwtfijo (vr. II 133-34) The Day. passage is quoted on pp 680 and 733 
of 48 Cal. 643 (F B ) 1 

1138. ^ g i Ti9 =t i am 

nmrssn'SBvki ... g ^rtftgwtsfo 

BBH UPlk v PP- 487-488 on UT II 138 (Tri edition) 

quotes the view of some expressed by tjqturk m a prose aphorism according 
to which the Illegitimate son succeeds, when there is no legitimate son, 
grandson or great-grandson, to the whole estate with the king's permission . 
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son cannot demand a partition of the joint family property 
though he is entitled to maintenance as a memher * 
provided the father left no separate estate (L. B. 58 L A. Ml). 
It has been held that if a sudra keeps a woman of the hrahmana 
caste as his exclusive mistress and has a son from her, he is not 
a dasiputra (but acc. ancient works a candala) and is not 
entitled to inherit the estate the sudra father as an illegi- 
timate son Vide Ramchandra v. Hanamnatk 37 Bom L. B. 920 
followed in 18 Lucknow 585, Further rules about the inheri- 
tance of the illegitimate son when in competition with the 
widow, legitimate daughter or legitimate daughter’s son will 
be dealt with later on (vide n. 1356 below). 


An absent coparcener stood on the same footing as a minor 
(vide note 1077 above); in modern times he would be subject 
to the law of Limitation (Articles 127 and 144 of the Indian 
Limitation Aot of 1908 ) 


The wife cannot herself demand a partition, but if the hus- 
band himself separates his sons during his lifetime or if the 
sons claim a partition during the father’s lifetime, the wife was 
entitled to a share equal to that of a son, according to Yaj JL 
115. If there be several wives each gets a share equal to that 
of a son. There is a proviso that the wife or wives must not 
be in possession of sit idhana property given by the husband or 
by the father-in-law and that if there is strldhana, then only as 
much more will be allotted to her as will make her share equal 
to that of a son ( as stated in Yaj H 148 ). The Mit. on Yaj. n. 
52 states that at the husband’s will the wife also gets a share 
of the family wealth but not by her own will 1139 . The Madana- 
ratna explains that the meaning 1140 is simply this that the 


ills utvott affk viurSn? w vNs-h t t *nn 

vsvRt gvra; ■ ■ i fftrtr. on vt ii 52. 

. ... _____ , ' 


vr^T^rt « wrarevta ftmifr fasti i 

folio 91 b) It is cunous that the ascribes a m ri MciftS fqvtnii to 

trrfhr, this sutra is STTV U U, II 6. 14. 16, vide above p 451 and H. of Dh 
vol. II pp 429 and 518 for quotation from Ap and p. 556 for a verse from 
Tai Br. quoted in Mit on VT II 52 about husband and wife enjoying 
together in h eai en the rewards of religious acts WTV 5rtVTVcVt(%vrpi oWh ^ 
ivTq; I f§5 g- ISI ^rvvnn^nT^ rftfggmqg- 1 

»V. u pp 441-442 It is worthy of note that the err, q, p. 510 elsewhere 
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father when separating from the sons should take for each of 
his wives a share equal to that of each son, but it is not meant 
that the husband is to carve out separate portions of the joint 
property and hand them over to his wives, since such a proce- 
dure would be opposed to the dictum "there is no partition 
between husband and wife”. The V P (pp 441-42) after 
quoting this view of the Madanaratna refutes it by saying that 
Yaj is not here speaking of the partition between husband and 
wife but between the father and sons and that the husband 
assigns to the wife a share as he may give a gift of affection to 
his wife It deserves to be noted that the ancient commentator 
Visvarfipa ( on Yaj II 119 of Tri edition ) anticipates modern 
legislation as he states that the widows of pre-deceased Bons 
and grandsons also should be given the shares that would have 
been taken by their husbands if living along with his own 
wives by the father at the time of partition with his sons 
Recently by the Hindu Women's Rights to Property Act (Act 
XVIII of 1937 as amended by Act XI of 1938), it is provided 
that when after the Act comes into force a Hindu governed by 
the Dayabhaga School dies intestate or where a Hindu governed 
by any other school dies living separate property, his widow 
will be entitled to the same share as that of a son and the 
widow of a pre-deceased son or grandson shall inherit in the 
same manner as a son or grandson and further where a Hindu 
governed by any school other than the Dayabhaga dies having 
an interest in joint family property his widow will succeed to a 
Hindu widow's estate as regards the interest he himself had 
This last provision brings the law of the Mitaksaia into line 
with that of the Dayabhaga and makes the widow of a deceased 
coparcener a member of the coparcenary and at one stroke 
does away with the fundamental doctrine of the Mit about 


( Continued front the last Page ) 
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male coparceners alone taking by survivorship joint family 
property. 1141 

The mother ( or step-mother ) also, when the sons come to 

a partition after the father’s death, is entitted to a share equal 

to that of a son in the coparcenary property. 1 « But she cannot 
compel a partition so long as the sons choose to remain joint 
But her share is liable to be reduced on account of her possession 
of strldhana as in the case of the wife Vide Yaj H-123, Yisnu 
Dh. S. 18.34 and TSar. ( dayabhaga, 12 ) The Mlt. (on Yaj 
II 135 ) combats the view of some predecessors that the mother 
does not take a share but only as much wealth as would be 
necessary foi her maintenance, by relying on the words “ equal 
share" occurring m Yffj , Visnu, and Nar which would he 
meaningless on that view It also refutes another view that 
the mother takes an equal share with the sons when the ances- 
tral property is small, while she takes only as much as would 
he necessary for her maintenance when the property is large, by 
stating that this view is liable to the fault of vidhvmii upija 
according to the conclusion established in the Purvamlmamsa, 
that is, here the same sentence will be interpreted as laying 
down two different propositions in different sets of circum- 
stances, which is not a legitimate or reasonable way of inter- 
pretation . The Sm C ( II p 268 ) held the same view about 
the mother having no right to a share and was criticized by 
the Madanaratna (byname) Several works like theVyava- 
harasara ( p 225) and the Vivadacandra (p 67 ) 1142 hold the 


1141. Vide Saradambalv S Subbaramn I L R (1942) Mad 630, 
JoduRosammav Jodu Cltciichtah (1943) 2 M L J p 172 for the effect or 
the Act XVIH of 1937 on the status of widows 

i smruur m fafere i- 

268. This text and the explanation are given also in the (folio 92 a) 

in the same words 


1 *P5TfBTO«WI B ft retg fr IRT E T futei ^ 

B^tfqr sfnr 3^rvr 

fv f^r «nrr — vra wrpwwici i ftftfrr*? f3i *r?vr ^ t sr^rr 

TIVV- l p 67 The (II p 267) also relies on 4W- 

n.I 1,C ^ 5 after lhe verse T^rr rwm ..Wist has the siitra 

rnidr^VT r&vf sal git: (II. 2. 53). Irt the§ 4 T. VI 5 s 2 

vie bar c the words « aemferit Wfnir=(W5 wrung* nftnrf vqffcr 1 

^ me Buhlcr s note in S. B. E vol 14 p. 231 on the confusion abont 
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view that no woman (whether wife or mother) should get a 
share of the ancestral wealth but only as much wealth as is 
necessary for maintenance and rely on the words of BaudhS- 
yana "there is a Vedjo text that women are devoid of strength 
and take no share ”, which refers to a passage in the Tai S. VI 
5 8 2, occurring m the context of the ritual of the Soma sacri- 
fice "therefore women being destitute of strength take no 
portion (of Soma drink) and speak more weakly than even a 
wretched (low) man”. Manu IX 18 also contains an echo of 
this passage of the Tai S and of Baud Dh. S. There was an 
intermediate stage m the evolution of the rights of the wife or 
mother. The highest she could get m the husband's wealth 
was two thousand panes, according to Vyasa, 1143 which is 
variously read and explained, the Sm. 0. ( II p 281 ) saying 
that it means as much wealth as would every year yield an 
income of 2000 panas 


In modern times some High Courts such as those at 
Bombay 114 * and Calcutta allow wives and mothers to have a 
share when the husband or the sons divide ancestral estate by 
metes and hounds, while in Southern India the practice of 
allotting shares to them has gone out of vogue long since and 
the Madras High Court does not allow a share to the mother 
but only maintenance The DSyabhaga seems to have he a 
that a step-mother who was herself sonless was not enti e 0 
a share when her step-sons came to a partition, hut was only 
entitled to maintenance (vide Snmah Hemangtm v. Kedarwlh 

L. R. 16 I A. p. 115 at p 117 ) 


■ ii43. ftrnira: ft* w * ' q by ^ ” 

p 281. ft P 4S0 - ft* 4 *** oa ^ 11 119 

U44 Vide Dular Keen v DwMath 32 Cal ’ 

Vttamram 17 Bom 271. ™ £'JLc or step- 

Devanna 48 Bom 468 for cases of a share allotted X ^ fte 

mother But see Subramantam v ^ l0n between the 

statement that -the right of a mother -to a sh 9 * Ra dha- 

not enforced in the «« — *2 

— «■ - ■■■— 

sons but no partition by metes and bounds 

u<=. «sr 
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If a person had several wives and several sons from each 
wife, some of the tests prescribed from very ancient times that 
the sons should divide according to the wives or mothers ( i e. 
patnibhaga, or which is practically the same thing, mdtrbhaga 
was recommended ), though the generally recognized rule for- 
merly as well as now is to divide according to the number of sons 
i. e piduMviga { ignoring the-fact of their being horn from 1146 
different mothers ). For example, Gaut 28 15 recommends 
that partition should he made hy grouping the sons according 
to their mothers and then allowing a special share to the eldest 
among each group of sons Both Br. (S. B E 33 p 372 verse 15) 
and Vyasa 11 17 lay down that if there be many sons sprung from 
the same father, who are equal in caste and number hut who 
are the sons of different mothers, a division according to mothers 
may be legally made Such a partition on the basis of mothers 
is recognized in rare cases even now on 1148 the ground of custom 
in certain places and among certain castes 


A paternal grandmother or step-grandmother cannot herself 
demand a partition, but when a partition takes place between 
her son s sons, her own son being dead or when it takes place 
between her son and the sons of a deceased son she is entitled 
to a share A text of Vyasa says™ “the childless wives of 
the father are declared to he entitled to a share equal ( to that 
“ * ‘ „ and a11 Siandmothers are declared equal to the 

mother The Allahabad and Bombay High Courts hold that 
the grandmother is not entitled to a share when a partition 
takes place between he r son and his sons, while the High Courts 

me 28 15 

P- 102. ft.,; p 475 only) . W UI III. p 503, st, n 

the llldlra D»ta«?rtheMadra s " 1 A 539 

property accord, n g ,o or mo ther 8 ) ( ^ 
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of Calcutta and Patna hold that she is entitled to a share even 
in this last case 1150 


On account of certain bodily, mental or other defects and 
certain conduct also persons were excluded in ancient India 
from demanding a share on partition and also from taking by 
inheritance Gaut 28 41, Ap Dh. S. II 6 14 1, Vas. 17 52-53, 
Visnu Dh S 15 32-30, Baud Dh S It 2. 43-46, Kaut HI 5 
speak 1151 of various grounds of exclusion from partition { and 
inheritance) such as lunacy, idiocy, impotence, excommunica- 
tion for grave sins or lapses of conduct, blindness, incurable 
disease, entering a different asrama (viz that of forest hermit 
or sanity S^a ). These grounds of exclusion probably arose from 
the fact of the persons labouring under them being regarded as 
incompetent to perform religious acts and from the close 
connection between property and its use for religious purposes 
Jaimim 1152 (VI 1. 41-42) lays down two propositions, viz that 
one who is suffering from an incurable or irremediable bodily 
defect is not entitled to undertake vedic rites, such as Agm- 
hotra, but that one who has some defect which is remediable 
may engage in them and Sahara gives a blind man, a deaf man 
and a cripple as persons who are incompetent^ to engage in 
Vedic rites The story of the brothers Devapi and Santanu ( vide 


1150 Vide Vithal v Prahlad 39 Bom 37 3 (partition among grand- 
sons), Kanltatya Lai o Gaura 47 Ail 1Z7 (partition between grandsons). 
Bahtina v Jagat Narattt 50 All 532 (partition between one son and his 
predeceased brother's son), in all of which the grandmother was held entitled 
to a share See Sheonaram v Jankt Prasad 34 All 505 (F B ),Jamna- 
hat V Vasudev 54 Bom 417 for tbe proposit.on that in a suit for 
between father and bis son only the paternal grandmother is not entitled to 
a share, but vide Badri Roy o Bhagvat 8 Cal 649, - 

Nandesinsar 4 Pat L J 39, 42-44 (for the opposde 

grandmother would be entitled to a share in a pKhfcon between her on y 
fon and tbe latter's son). In view of tbe fact that Vyasa dectamUn 
mother to be equal to the mother it appears that all grand-mothers, wbeth 
so o less or not, should secure a share ^ 

,151 > A “ «• g™ 

frs 
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!££«m blind from birth, though ^. ****",£ 
‘nSbTlSticX^omhate the vie^putfor- 

wardby some predecessors that all wealth is meaut f or sacnhces 
They wiled on two smrti passages 1155 "alWrasya (ell kinds o 
wealth or movable property) has been created for the sake of 
sacrffice; therefore all those who are not competent to perform 
sacrifices are not entitled to share ancestral wealth but are only 
entitled to food and raiment. Wealth has been created for 
sacrifices; therefore one should employ it (or spend it) on pur- 
poses of dkarma and not on women, fools and irreligious people . 
Kat (852) and Br ( S. B. E. 33 p 371 verse 10 ) contain similar 
remarks. The Mit. does not accept this proposition, whieh argues 
that on that hypothesis no gifts (apart from sacrifices) that are 
recommended by the sastraswillbe possible, nor canons accom- 
plish two of the punisartluis 11 ^ viz. aillia and Kama ( as required 
by Gaut. IX. 46, Yap L 115) and that the verses quoted above 
only mean that whatever wealth iB collected for sacrifices 
should he spent only for that purpose even by the sons of the 
man who collected it, since a smrti text condemns generally 
everyone who does not spend wealth collected for a sacrifice for 
that purpose to becoming a crow or a bhasa ( a cock or water 
fowl) in the next life The Mit. further argues that the view 
would he opposed to the conclusion of Jaimini HI 4. 20-24 
that the Tadic injunction “one should weaT gold on one’s 
person” is merely purusarUia and not ‘Jeratvaitha’. Apararka 


US3. wjqhft worgsr*i i fdlvut VII 156, u uirqit g- 

nglfh rUipdiVifhfiyn » Vlll 5 

ii5i. 3!?u § rwrr ftat ax i uwbral 147 39, vide 

10G (chap 100 o! cr ed.) for the congenital blindness of BUTTS' 

1155. v ' srtvtfwrofih gpttpugwpi- 

vwtmi n v^nfiftfinri^u amra? i eurdsj mfyeg n ii 

q. byfirar oo vt, 11 135, w nr 111 p 534 ; compare snfhnur 26 25.v3rrq 
liaifii unrui ursrr vfnv rnnrr w i svnniw? v?r qdtqqWq mi n 

WMW VSTH-; It. The w 5 p. 157 appears to ascribe the verse TT-ri^ to 

and the ■qrorat p. 173 ascribes it to Vide qsn VVT T^unmr 

ud vnrroaifdrra. i trot war T%r%ubnrrrq^ n s52q byorfira 

II p. 265, vu. rn. IK p. 490. * 

1156 Vide H of Dh, vol. II, pp S-9 for the poruslrthas. 
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also holds the same view 1157 and adds that women have the 
authority to perform purtadharma (acts of charity suohas 
construction of wells, temples &c. ). Vide H. of Dh volf IT. 
pp, 844-45 for ista and puita 

The most famous passages on the grounds of exclusion from 
inheritance are Manu IX 201, Yd] II. 140 and Nar. ( dayabhaga, 
21-22), Manu IX 201 provides 1153 “ impotent persons, outcasts 
( pat da ), persons blind or deaf from birth, insane persons, 
idiots, the dumb and those deficient m any organ ( or sense ) are 


surcini p. 743. 

1158. sister) pfprtTtiH) are i 

ftSpn- n ng IX 201 , uftirrere i urestrrewft am i 
refrer rg^RRfr. » re II 140 , # fttrft * ' iran. 


♦tq'MI Vyjln'tlnil' " t * — 1 tS” * « « 

nraawm fttjfl sjrreswpfa a tftr ufttresbre warns snfhfh i regre- ft3?tre5i 
by^nmrnV ll P 102 (winch explains as 

rerftrari?),Tt * p 490 (ifer'V afaafl 3 ), rgfite «■ P 272 • 

firafes; nRra qojt gre 1 wist am Sma srare <§s 1 

rfi&ffcmrrerwi opfrrerevtivf-r- 1 rehre.- rg- $3 mil rngmuroumfr 

(arir. 21-22) inure 3, 15 variously explained ,0 l p 489 fnsr 

umififera p 364. In rer?, the frim., uunnu. to. 
read (which means ‘one gmlty of g’qqTErais ) Vide wg X I 59 

and ftngirfejT chap. 37 for long lists of mromfis such as nfcra , nregni , 
a «F,Sc. The II. p 270 reads Wife and explains »f 

#rs in . i. r aii/i /inniPC serarfStT^TrfW3 lfl 


support 1 , 1fi3 

thcreWlV 3.p lOO.andamnSp 720. Therej 5 ^*" 1 ^ 103 

read arniRm •» "Me ***** *««*&« and ex^amed ,tas «*• 

sre*’ C- de w<*") «* 

thievery explanation for wmffcr The ft , reads (p «») *” d 

srJtr^sarsSK: zz. s-tsj. 

and the like ’ Constantly engag ing in sea voyage was , ted 

forbidden >n the Kali age. vide V 2 

£**«, which verse I^Ures that 

p. 667. is wrong about ^ gul ,^ o{ reglCI de and describes a 

one should desert even o brought by a slave or servant from 

ceremony in which an uno ean v l 8 camed by a female slave ana 
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Persons excluded from share 

„au.a «> » .w. w 

MK^SSSinE?- - *» ; 

t&am ltwfflbenoti»att&tVsi.«pw«ay BMUaestte aon 
u ao.toB„a. ,»a»™u. ». Wwai*«.a-22 

aay8 ‘ one hostile to his father, an outcast ( pallia), &n impotent 
person, one ■who goes to another continent hy sea ( from India )— 
these even though they be omasa sons shall not get a share; 
how can a ksetraja (a son of the wife raised hy another person 
by appointment) get a share (if he has these defects) and 

persons afflicted with long standing (like phthisis) and severe 
diseases (like leprosy), persons who are either idiots, insane or 

lame — these must be maintained hy the family, but their sons 
ate entitled to a share’. These verses of Manu, Taj andHar. 
have been quoted and explained in numerous decisions of the 
courts in India, hut all such cases are mostly of academic inte- 
rest now since the passing of the Hindu Inheritance ( Disabi- 
lities Removal ) Act of 1938 and hence need not he dwelt upon 
here. The Act ( XII of 1928 ) applies to the whole of British 
India except to persons governed by the DSyabhSga school and 
provides that no person governed by the Hindu Law, other than 
a person who is and has been from birth a lunatic or idiot, shall 
be excluded from inheritance or from any right or share in 
joint family property by reason only of any disease, deformity 
or physical or mental defect. This Act is not retrospective 
and does not confer on any person any right in respect of any 
religious office ot service or any right to the management of any 
religious or charitable trust which he would not have had before 
the Act. Therefore under the Act the only defects that would 
disqualify a person governed hy the Mitaksara school from claim- 


ing partition or inheritance are congenital lunacy and congenital 
idiocy. Under the Dayabhaga school the grounds of exclusion 
will still remain as before except as modified hy judicial deci- 
sions and hy other Acts. An important question under the 
Mit school arises in this way. What is the exact position of a 
son that is congenitally idiotic or insane Both Manu (IX, 201 
and 203) and Ysj (n 140, 141) declare that they are anatnsa or 
mraihiaka ( not entitled to a share of the ancestral estate ), hut 
must be given maintenance and if maintenance be not given 
by those who are liable to give it, they would incur sin ( as 
Manu IX. 202 expressly says ) and that the sons of disqualified 
persons take a share, if they are themselves free from defects- 
K A has a son B who is congenitally idiotic, is B still a copar- 
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oener of A (though not entitled to a share or to claim partition) 
so that A cannot make a gift of the whole or a portion of the 
property or a bequest thereof to his widow? This question arose 
in Amirthammal v. Valhmayd I L R ( 1942 ) Mad. 807 ( F. B. ), 
where it was decided that, when A made a will in the above’ 
circumstances bequeathing all family property absolutely to his 
widow and two sons were born to the disqualified man B after A’s 
death, the father had no power to make a will as the disqualified 
member B was still a coparcener (though not entitled to a share) 
and that he transmitted the heritage to his sons The chief 
ground of the decision was a passage of the Sarasvatlvilasa 
( explained on pp. 817 and 828-830) which is quoted below 115 ’. 

The grounds of disqualification apply to males and females 
alike, as stated by the Mit. on Yaj H, 240 1160 . A few remarks will 
be made on palita and his son The commission of every sinful act 
did not make one patda as the word was technically understood. 
There were various grades among sins, which will be described 
in the section on patakas The grave sins were differently 
enumerated by different ancient writers In explaining 1161 


H59. af i srq fdrf ri'5' n? i g w tew i q i iiwa igrfr: 

tfbrerr i fnfrcyUrd'l cqsrgumrpr dfarr fibmnrcsiTT" 

^ra^jwc<fr Sfq »rfcvr ^ wrerpcr i 1 

p 364 The S V does not appear to be laying down any novel 
proposition All that this passage appears to mean is that thongh fbeso 
disqualified persons cannot themselves enjoy a share, yet they do have a share 
( in theory) and if they can marry or are eligible for marriage their sons that 
are free from defects do take a share and that one cagnot lay down a sweeping 
proposition that all congenitally dumb or Insane persons or idiots can marry, 
but that there are degrees in these defects and in certain extreme circum- 
stances these disqualified persons cannot marry Vide Madras Law Journal for 
1942 (Journal portion pp 63-82) for a reasoned criticism of the F B. case. 

1160 trmurfeg g jpgg i attrej 

i fhur vr n 140 

lioi *ng i gr x 5 c; uh ^ 

uvfer- trag *&>-. i araiftfimft wrfS i 

araratur iwnrrmr 3*’ S’* 1 VI * • 

Themeanitlg of this Rgveda verse ,s doubtful The Mr distinguishes 

TTZtJStt ulTTsl. IZTLFm'pM 

means ■foetus', as it does in Gaut XXL 9 ' ^ 
foetus when its sex is not known ) 
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Grave sirs 


_ x56 ^ ^ made seven boundaries (restrictions)^ 

Bg. A. 3 o Wle WJSO f rnWck a man becomes sinful i 

transgressing even any °ne ° "theft, violat- 

the Nirukta VI 37 enumerates 1 he save > 6 m urder of a 

ing the bed ( of the gum), murder * » a lie as 

■ -?S 

rsSM'T.’S'! r, ®T‘ft 

murderer of a brahmana and one who associates with them. 
Gaut (XXL 1-3) declares that the murderer of a brahmana, the 
drinker of liquor, one guilty of sexual intercourse with the 
wife of his quru (elder or teacher) or with women who axe 
thesapindas of his father or mother, a thief (who steals a 
bxahmana's gold), an atheist, one who continually does forbidden 
acts, one who does not abandon a pallia ( son or the like through 
affection) and one who deserts his relations though they are 
not patita are pahlas and so is one who incites another to commit 
a grave sin and also one who associates with a patita for a year 
(as regards a vehicle, a seat and bed). l.p. Dh. S (L 7, 21. 8-11) 
contains a longer list of grave sins ( palamya ). Vas (L 19-21) 
states that there are five grave sins ( mahapatalcas) viz. violating 


thebed of the guru, drinking liquor, murder of alearned brahmana, 
robbing a brahmana of gold and contact with a patita by being 
bis teacher or pupil or priest or by contracting a matrimonial 
alliance with him. The Baud. Dh. S 33. 1. 50-56 has a somewhat 
different list of pataniya actions viz. sea voyage, robbing a 
brahmana of his wealth and misappropriating a deposit, per- 
jury for land, trading in (forbidden) articles, service under 
a siidra and having a child from a sfidra woman. Maim XX 
54, Y&] HL 227 and Visnu Dh. 8 35 1 enumerate the five well- 


1162. grr fvdsr tiirv i e ^ - ft o * ^ tt Cl vm saGa’ vjeov. 

vrnwnwr^firS I Upghvtv. v 10 S, 3 H IV 3 22 mentions as great 
smncrs the Hunt and the mugi. Though some later srortis employ the word 
it is alnajs restricted b) the commentators (e. g Mit on Yaj HI, 
227) to the theft ot brshmana's gold. Vide H, of Dh, to! II p 5SQ for 
ancient texts asking a person to desert one's father nho is patita or a regicide 
fie . bat ncicr bis mother eien though she be patita. Vide 
57 1-5 ‘wunrrJvt 1 sstvc 1 vram 1 fvrgwq- wtgtr, 1 wS'trrmf- 

vcis miaviai - 1 » 
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known mahSpatakas, viz. murder of a brahmana, drinking of 
liquor, theft, incest and continuous association for a year with 
these. Association with any sinner of any sort for one year 
made the associater guilty of the same sin ( Yaj. HI. 261). 
Samarga or samyoga ( contact or association ) was of various 
kinds. Manu XI 180 ( =_Santi 165.37 = Baud. Dh. S. H. 1. 88= 
Vas. 1. 22 ) states that a person who associates with a paltta 
for a year as regards using the same vehicle or seat or taking 
food with him in the same row becomes patita ; but he becomes 
patita at once by being his sacrificial priest or by being his 
teacher of the Veda or by entering into 1163 a matrimonial 
alliance with him. Vrddha-Brhaspati 1 *® 4 ( quoted by MitaksaTa 
on Yaj JH. 261 ) states that association ( sanlcaia ) with a paltta 
is of nine kinds viz. occupying the same seat or bed, taking 
dinner in the same row with him, cooking food in his cooking 
pots, partaking of cooked food prepared by him, being a sacri- 
ficial priest or employing him as a priest, being his teacher of 
the Veda or making him one's teacher of the Veda, giving him 
one’s daughter in marriage or taking his daughter in marriage, 
taking food with him in the same pot. Devala™ 5 declares that 
sin is passed on from one man to another by conversation ( with 
a sinner), by touching him, by his breath (coming in close 
contact with one’s nose ), by occupying the same vehicle (horse) 
or seat, by eating ( in his company ), by being a priest for him 
or by making him one’s priest, by being bis teacher of Veda or 
making him one’s teacher or by matrimonial alliance, ine 
same causes that led to a male being patita operated in the case 
of a woman to make her patita; there was one additional cause 
a woman became patita by sexual connection with a male 

If a lower class than herself (Gant 21 9, Yaj BL 297 and 
Saunaka u a ) The ancient sages were very considerate even 

^ 35 3-5 

- 1 se C ^s (c be wrong .1 

III. 261 (Fmted text reads TOW, ., (both ascribe 

we look at the explanation). aiTOS p. 1086, 3B? 

to I*. ) These » 

* m* 

, cwftfa ' ftai. 00 ™ m ’ 261 
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to fallen women. They provide that even women that are patita 
and have not yet performed the proper penanee were not to be 
oast on the streets, but they were to he given a hut ( near the 
house ) for residence and bare maintenance that would keep 
body and soul together and were to be guarded againBt further 
lapses ( Yaj, HI 296 ). Vide H. of Dh, vol. H pp. 571-573. 

How far unohastity will debar a female from inheritance 
will be discussed a little later on. Adultery in general waB an 
upapataka only according to Manu XL 59 and the ordinary 
penance for it was candrayana or govrata ( Manu XL. 117 ). But 
if the adultery was with a person of low caste, the woman 
became patita and would not have been entitled to a share on 
partition ( as a wife or mother ) under the old Hindu Law. 


In the case of those guilty of grave sins who did not 
perform the prSyaSoittas prescribed for such sins there was a 
peculiar procedure oalled ghatasphota prescribed for excommuni- 
cating them and severing all connection with them and treating 
them as dead, which has been described in H. of Dh vol n 
p. 388. Vide Gaut. 20. 2-7, Manu XI 182-184, Yaj. m 294. 
But when the sinner performed the appropriate prayascitta 
(penance), the smrtis declare that he became fit to be associated 
with (vyamharya), he was to be welcomed by his relatives 
who were to take a hath along with him in a holy river or the 

^h a rV wh ° w6 * et ° iQ the water an unused jar filled 

with water he should offer grass to cows in the midst of his 
relatwns, they were not to find fault with him later on Vide 
Manu XI 186-187 Yaj m 295,299, Vas. 15. 20, Gaut 20- 10-U 
( which prescribes the recital of certain Vedic mantras and the 
° jTfn 0 ! butter into fire). Ap Dh.S 19 24, 24-25 

and 1. 10. 29. 1-2 prescribe for the sinner who kills a trf ~ 

a srotnya that has performed soma sacrifice or «, hhr- ° t ° 

there is no return for him to his relatives »» * 

Bindhu (HI Uttarardha tm 5fi7 ss\ f - „ Iu the Nnmaya- 
( El Utterardha pp 453-54 ull i! f tb ° Dhar ^indhu 

and the nfe of ^atasphota for a pahta 


^ rite for taking him back are conoiselydescribe'd *ws 


a 
con- 


U6S, Vide Appendix. 
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sequences of the Bin altogether but the sinner became fit to be 
associated with ( Yaj, JJJ. 226 ). In the case of the patita, even 
his son born after he committed a grave sin was held to be 
patita by most writers of smrtis ( YSj H 140, Visnu Dh. S. 15. 
35-36, Kaut IH. 5 ) 11W . But in the case of the daughter a 
difference was mercifully made. Vas. ( 13 51-53 ) im states “the 
sages say that one born of a patita becomes a patita, except a 
female child, since she is to go to another ( person as his wife) ; 
one may marry her without accepting any wealth (of her 
patita father ) along with her Ya] IIL 361 also says that the 
daughter of a patita may be married after making her fast and 
after making her leave everything (belonging to the patita 
father ) in her father’s house. Visvarupa ( on Ya] HI. 357 ) quotes 
a prose passage from Harlta to the following effect : the daughter 
of a patita should have fasted one day and night, should take 
a bath without clothes, should put on white and new garments 
in the morning, should loudly repeat thrice ‘ I do not belong to 
him ( my patita father ) nor is he anyone to me ' and then she 
may be married at a sacred place ( river etc. ) or in one s ( the 

bridegroom’s ) house. , 

These rules about a patita led to this result that if a Hindu 
changed his religion or was excommunicated or was made an 
outcast for some lapse that his caste looked upon with great 
disfavour, he was deemed to have lost Mb rights of partition or 
inheritance. The Caste Disabilities Removal Act (XXI of 1850J 
abrogates these rul es of the ancient 1 ” 1 Hindu Law 

1169 ttaf ighsrt; gwr mmrrftw i w g 
xiKWT. I ftwrmSF? 15. 34-36. On vr II. 140 the ng. VI 6S1 explains: » 

Htara « vfifB 13 51-55; ™ 

****** 

Z57. The ftrar on the same verse ol VT quotes this passage ( S 

variations) as from a-sdifld „ ,. T , „ « w j,ere A and 

B b ”%r srr . A « t/t— 

convert to the Moslem religion was that 

,n the joint family property and that the on y 0Be bal[ of the 

,t operated as a severance of A from the lamuy ^ B _ ^ p> J01 

property immediateiy ve *‘® fl , atB ” e vir tually set aside the provisions of 
where the P C, say that jj . many Hindus as a great hardship 

r ° Eog!and tbe E,aspbeffly 

Act of 1698 is still m force. 
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AH tbs Bmrtis say that those who are deprived of their 
rights to partition on aooount of the several defects mentioned 
are entitled to maintenance out of the family property 
as long as they are alive ( Gaut, 28. 41, Yas. 17. 54, 
Vismi Dh. S. 15. 33, Manu IX. 202, Yaj. JL 140 etc. ). If the 
disqualified persons want to marry or are married, then their 
sonless wives that are chaste should be maintained (Yaj. H- 142), 
hut those that are tmohasta should ha driven out and so also 
those wives that ate hostile to the family; but the Mit. adds 
that even hostile wives of disqualified heirs must be maintained 
provided they are chaste, If the disqualified person haB an 
aurasa son or kselraja son 1I7Ja who is free from the defects 
mentioned above ( such as impotence ) he becomes entitled to 
a share of the joint family property and the daughters of dis- 
qualified persons are entitled to be maintained in the family 
and provfaionmust he made for their marriages (Mann IX. 203, 
Yaj. H. 141). It follows that disqualified heirs could not adopt, 
since Yaj II 141 mentions only aurasa and ksetraja sons. 
Many of the smrtis did not allow even maintenance to the 
paltfa and his son ( vide Baud. Dh. B. a 2. 46, Kant, m, 5, 
Devala, Visnu Dh. S. 15. 35—36 ). Coparceners were prevented 
from claiming a share at a partition if at the time of the partition 
they were labouring under the defects mentioned above But 

if after partition 1 "’ the defect which disqualified a member be 


_ u7la - ** S* 

I war on air. H. 141. In former ages a ^ son was 
pasmbta^ta to case ot an impotent person. The oofopg also (m 5) 
states i imnwnyriaet <dhavmi.. i finfw 

e^ows « y Mi impotent persons to marry, thcngh ho appears to have disapprov- 
edoUt. w in dicated, aco to ww, by the following signs: «*»* 

** ^ « wimr. 

q by qrrvrw V. S. p 10Z. wm* ( 9-10) states the signs 0 | a potent 

man and t. «• WJ speaks of 14 fande of impotent persons. The 
^"’5 ‘ 8 declares .that the means of jadgmg about impotence are 

rT ‘r h 0 --°- ae a ° 4 thS S ' niiag ol the lajces 5 “ water (aft*™* 

£i%2Sr m,, * i - Thecioso a ” nt 
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removed by medical treatment or tbe like then the disqualified 
member was entitled to reopen tbe partition on the analogy of 
a posthumous son born after partition. So also if a person is 
quite free from defect when he takes at a partition a share in 
joint family property or inherits, subsequently superv ening 
defect does not divest the property once vested in him. 

Some of the smitis contain rules that appear to be only 
recommendatory. Ap. Dh. 1173 S. IL 6. 14. 15 says that if even the 
eldest son or brother were to waste joint wealth in immoral 
or improper ways he should be given no share ( by the father or 
brothers at a partition). To the same effect are Gaut. 28. 38 and 
Manu IX. 214. 


Gaut. 28. 43 and Visnu Dh. S. 15. 37 provide 1174 that the sons 
of pratiloma unions ( i. e. of a man with a woman of a higher 
class ) are to be dealt with like the sons of a brahmans from a 
sudra woman i. e they would be entitled to maintenance from 
their father, though pratiloma unions were condemned. Eat. 
( 862-864 ) provides that the son of a woman married out of her 
order, one who is born of a sagotra union and one who is an 
apostate from the order of ascetics do not obtain ancestral 
wealth ; but the son of a woman married in the wrong order 
takes the ancestral wealth if he is of the Bame class as his 
father, and the son of a woman who is not of the same caste as 
the husband ( but of a lower caste ) and is married in the proper 
order takes the wealth of the father. But the son of a woman 


1173 . yvrftr vgglft amnrf gffa 1 

6, 14. IS; wtaftgsftawrengwt w "ft 28 38. 

1174. 1 2B - 43 - wfftgfr ng I 

15. 37;~ 3a g<? te r g* , ~^ arrvit i 

« awsfltsiggrcqfrd! wwfe vqr ftgi » areawugra WeHi w fit _ 

p. 103, ft. t. p. 491, ft. fir. PP 133-134, «v. wn PP 163-164. The™* 
Is interpreted in twc -ways; (1) « » ,**«* 

ksatriva mrl first and then married a brahmana girl, both women 

fas the procedure was against Menu HI 12) Theson nf tte 
X woman in each a case did not take the wealth of his fathom only 
the son of the other woman took it. The o ther int erpretation (p 
n.rurmira) is based upon the doctrine of f° r which vx • 

546-549 and Mann. in. 172. The son of a yonnger sister 
Dh ^'hefore her eider sister and of thelatter married after a yonnger on 

firth* v . CM aW 53 Bom. 1 hi P- ** 


in] Marriage expenses of brothers aiul sisteis 619 

united with a man in the reverse order of castes does not take 
the ancestral estate ; but the approved view is that he should be 
given food and raiment till his death by the kinsmen. In case 
there are no kinsmen such a son takes the whole wealth of his 
father and if the father left no wealth kinsmen are not bound to 
maintain him. 


Provision must also be made before ordering partition in 
a suit for partition by a brother for the marriage expenses of the 
unmarried sister or sisters of the brothers Here there has been 
a great divergence of views among the writers of digests and 
commentaries, Kaut. IH5 (quoted below in » 1181),VisuuDh.S.18, 
35 and 15. 31 and Br. simply state that wealth for the marriage 
expenses of the unmarried sisters must be set apart But Manu 
IX. 118, Yaj. IL 124 and Kat. ( 858 ) 11?s state that the brothers 
should get their unmarried Bisters married by giving them one 
fourth share. The Mit. explains 1176 that this does not mean that 
each brother is to give one fourth of his share to the sister ( for in 
that case if there are five brothers and one unmarried sister she 
may get more than each brother ) but that the unmarried sister 
is to get one fourth of what she would have got if she were a 
male and that if a person has eons and daughters from wives 
of different classes then the unmarried daughter of the wife of 
each class will take one fourth of what her brother from the 
same mother would have taken. The Mit. further adds that 
one should not explain that the word “one fourth” is not to 
be taken literally and that the unmarried sister gets only as 
much as is necessary for her marriage, since such an explana- 
tion is opposed to the express words of Manu IX. 118 and since 
Manu declMess smMness as the consequence of not giving 
one fourth share. The Mit. informs u s that its explanation was 
the same as that of Asahaya ana Medhatitbi and that Bharuci 

eZedl - unmarried sister Z 

entitled to as much wealth as would he necessary for her 

U75. wguf mu ^ ~~ 

q. by^rumum. 35 P D ,, * !?' 4 

P. 191. This text Is cited In 53 Mad. 84 at p. 97. ■■fix 

* ■ g aHu-meCi gftuimfowuT nwirenfitrufiJr 

li ^ ^ wuut wftuk , Sm on m. 
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marriage and not to a definite share ). The DayabbSga held the 
opinion 1177 that if ancestral wealth was small, the provision for 
the marriage of the unmarried daughter should be made by 
giving her a fourth share but if the wealth was ample then she 
should get only as much as was necessary for her marriage. The 
Sm, 0., V. R, p 494, V. C. p. 134 follow the view of BhSruci, 
while the V. M, (p. 106), Madanaratna and V.P. (p.456ff) 
follow the Mit. The former group particularly relies on the 
texts of Devala 1178 ( wealth necessary for marriage should be 
given to unmarried daughters from the paternal estate ). Sanfcha 
( when partition of heritage takes place the unmarried daughter 
takes the maidenly trinkets, wealth for her marriage expenses 
and strldhana ) and Visnu Dh. S. 15. 31. In modern times the 
Courts allow no share to unmarried daughters but only provi* 
sion for marriage expenses and this too is restricted to the 
unmarried sister of a person who requires or sues for partition 
and does not hold good, as to the daughters of brothers or other 
collaterals 1175 . In Bhagatxtli Shulcul v. Ram Jalan 45 All. 297 it 
was held (atp. 299) that “quarter share” in the text means 
as much money as will suffice for marriage expenses and that 
where the daughter was a cripple and blind and all the property 
was worth Es 500 an alienation of the whole of it by thB 
widowed mother for raising a dowry for the daughter was 
justifiable. > 


1157. sCTqftgfoi re ifrwufsnq r g w v 1 

1 .. ml =3 gnwv ^ wgufctpt’W fewm ' 

III. 36, 39 pp' 69-70." The P 171 says, gfi’irsKjwra'n?" 

1178 UvfVTKTST I ^ 

byvff?^. n p„ 268 . wr p m. to «r hi p ««» 

p 269. fii T. p. <95, TO. *T HI. p 5115 3P?yrUT 191?^ ***" ^ 
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„ 79 . Vide subbbayy* Anmt S3 Mad, 84, Where A had asoft S J 

Of the suit. oae-third of the marriage e*pe«« 
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Mode of partition and allotment of shai'eB. 

Before allotting shares provision must be made out of the 
joint family property for the payment of joint family debts ", 
for the personal debts of the father that are not immoral or 
illegal, for small gifts of affection made by the father, the 
maintenance of disqualified coparceners and female dependent 
memb ers and for marriage expenses. Vide Manu V1IL 166 ( as to 
family debts), Ydj H, 117, Nar. ( dayabhaga 32 ) and Kat. 850 
(for payment of father’s debts and gifts of affection) and 542-43 
(for the various legal necessities 1180 ) If brothers want to 
separate and some of them are already married and others are 
unmarried then provision must be made for the samskaras (such 
as marriages) of the latter from the joint family property. 
Even Kautilya makes provision for the marriage of unmarried 
brothers and sisters 1181 . Yaj II 124, NSr. ( dSyabh&ga 33 ), Br. 
( S. B. E. 33 p. 373 verse 31 ) lay down that the sai'nskaras 
( upanayana, marriage &c ) of younger brothers must be provided 
for out of paternal wealth 1182 . 


ii79a. uwrr tvu vr uut ftunr; i auforra Hi. 5; «gof ^ 

tsmn. 8 so q by II p- 273. Sr. p. 446 (reads ftvd 

forqpjf). The verse is quoted in Ponappa v Pappuvayyangar 4 Mad. 

1 (F. B ) at p. 49. 

1180. vtfht vt i a vgUMib-d n 

*ti«M%ui5«i» < ij dttiS vqiasv vut*. it qrmm 

542-543 q by 3ITtr#T p. 647, II pp 174-175, ft. V. p. 56 qtfn 

means agon 

U81. syPiRviuunuPtRBt'd qrf. i nqi P i^gt mu- 

vtna HI. 5 ; aun^rart ureng v vtfvu: i rngfitsbr 

^TTI 1 gj? . q.by^aw II p.269 (i re n fafiHf& g W$g). ft. V. p. 492 1 
atdvi.rtitji ’vmm m mug t uwuvt ut^fit5sis * 

ftf q.bysv.nqjitp 106. attributed to by 3WW%p. 731, qvt nr III. 508, 
yq.v , p.454 (ail the se read q rnt%5RT%q % vm? or rr^wigl. UftepmUl 

wrjen trrt^v. 1 ■ atwrijn ^ wrcft murwnpvrc 
' 5 ‘5^ u - 128 i Tri ’ e(i ) ! awvFsmt fiat s 

wytrt ^ Rilsirotivnil tWlfif«l«T: hirfiq gctnSi I rrq'. <u p. 648 

1182. This rule, according to Yaj. II 124, was restricted to brothers 
only and was not to be extended II, for example, there is a joint family 
consisting of several cousins with their sons and the marriages of some of 
the sons of the cousins are performed at the expense of the joint family, then 
when a suit is filed for partition no provision can be made for the marriages 
of other sons of the cousins. Vide Rantltnga v. Harayan L. R, 49 I. A, 
108 In Jniram v. Ratlin 31 Bom. 54, it was held that in a partition suit 
(Continued on the next page) 
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It lias already been seen that a father could during his life 
time separate his sons from himself and also among them- 
selves 11 and that he could assign shares of property to his 
sons- This power of the father is indicated even m tho Tai. 
S. Ill, 1. 9, 4 ( quoted above in note 3055) which refers to the 
9tory of Manu having distributed his wealth among his sons. 
It is argued by Ap, Dli. S. II 6, 14. 11 that, as this Vedic tevt 
( Tai. S. ) does not expressly state that any difference was made 
by Manu as to the shares of his sons, the division must have 
been equal, that therefore the preference of the eldest son is 
forbidden by the sastras and that when the Tai. S. II. 5. 2. 7 
states that “ they distinguish the eldest by ( a larger share of ) 
the wealth " that is not a rule, but a mere anuvuda ( a statement 
of fact ) and the Vedic passage only Tecites what some people 
do in spite of the rule of the fiastias. The general rule, in the 
absence of express provision to the contrary, is equal distribu- 
tion, as stated in Jai. X. 3. 53 ( snmam sijud-akrnMuil ) which is 
relied upon by the puma faoie view in Mit on Yaj. II. 265. 
From the Tai S. it appears that both practices viz. equal 
division of property among all sons and giving a larger share 
to the eldest were wellknown m those far-off ages. Ap H. 6. 


[Continued /tow the last page) 

between father and sons, n minor son is entitled to have provision made tor 
his thread, botrothal and marriage ceremonies out of the joint family pro- 
perly before the property is partitioned, In Sundrabat v Shtv _ 

32 Bom. 81 tt was held that marriage is one of the samskaras whic 
Ya, and Narada refer to. In 38 Mad. 556 the same principle was established 
But In Vmkatarayudu v Stvaramknshnayya SB Mad. UC end In Pm- 
jivan v Mot, ram 29 Bom L It 1412 It has been held that 
m 38 Mad. 550 and in 31 Bom. 54 must be regarded as overruled hy th 
P.C decision in L It 49 1 A. 168, and In 5B Mad 126 it WBS ^ ' 

an unmarried brother Is not entitled to have provision made for hie mr B 

,n a decree for partition. It is submitted with great respect th 
Madras and Bombay decisions are wrong so far * “"Writer. hke 
concerned, that they go against lhe cxpre_ss text of cvcml wri 

ifnmUva Narada, Br., Vis'varupa, Madanaparljala [p 648) anu 

A 168 was dealing w.h the provision for marriage, 

of the children of coparceners and not of brothers 

U82a. It has been held In BkalU, Subhara.nl v. Ekalln Che ”‘ hv ™ 

. L i p ljl that the palerdal grandfather has 

«= * 
father who has this power. 
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7 clearly 1163 states that in some countries gold or blaok 
com or black produce of the earth is the ( special ) share of the 
eldest Almost all the sutras and smrtis prescribe the rule of 
equal division among the sons of wives ofthesame class as the 
father (vide An. Dh. S. II. 6. 14. 1, Baud. Dh. S. 11. 2. 2-3, 
Manu IX 156, Yaj. II. 117, Yisnu Dh. S. 18. 36 Baut. HL 5 
Br. S. B. B. 33 p. 37 L v. 10, Bat. 838 ). Some of these no doubt 
I8 f ar to the special share or provision given to the eldest (called 
uddhaja), Kaut. says “the fatheT in a partition during nis 
own life should not give a special share to one out of several 
sons, nor should he deprive a son of a share without any 
cause liM (such as blindness etc.)." Bat. 843 says the same 
thing in almost the same words. But from certain passages when 
construed literally (such as Yaj. II. 116, Far, dayabhaga 15 ) it 
appears thatthe early Indian father often distributed the ancestral 
wealth among his sons just as he pleased. Far ( dayabhaga 
15) M8S says: “When a father has distributed his property amongst 
his sons that is a lawful distribution for them ( and cannot be 


set aside ), whether the share of one be less or greater than Or- 
equal to the shares of the rest ; for the father is the lord of all ". 
To the same effect is Br. (S. B. E. vol. 33 p. 370 v. 4) who adds 
that if they try to alter the arrangement ( made by the father ) 


they shall be punished. But later on these passages were 
either held to apply to former ages ( V. Mayukha p. 99 says so ) 
or to the self-acquired property of the father (Mit. on Yaj. 
IL 114 ) or wexe so interpreted as to mean that the partition 
made by the father could not be annulled if it was legal, but if 
illegal it could be set aside ( Mit. on Yaj. n. 116, Madanaratna, 
Madanaparijata p. 646). Far. ( dayabhaga 16 ) himself denies 
authority to the father to give shares to the sons as he pleases 


llS ^’ dlvftetr i .. qrvnj I gaiSf 

urn nW ahem i ... i Bgv 

' ewiih exarchs ^ uhe i P t cV i &uq - 

VUT nthiq^iiqs- W?' ! gX*^W8 I ... xdf 

i m u g.- n. e 14, i, e-7, 10-13. 

11S4. sfkQsut tor %% ftbvhu i v i arosms 111 
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when he is suffering from diseases, is angry ( with a son or 
sons ), or is engrossed in pleasures or pursues paths opposed to 
sSstras. 


The eldest son has received special treatment in all ages 
down to modern times (vide p 566 above). That treatment took 
various forms Sometimes the texts say that the eldest son 
took the whole estate. £p. H 6. 14. 6, Manu IX. 105-107, hfar. 
(day abb 5 ga 5) refer to this view. Manu (IX 105-107) allows the 
eldest son to take the entire paternal estate, provides that the 
other sons should depend for their maintenance on the eldest 
son as on the fathor, remarks that the eldest by the mere fact 
of his birth enables the father to free himself from thB debt to 
the ancestors and that therefore he ( the eldest ) deserves to 
get from the father the entire estate. 1186 


Another mode of dealing with the privileges of the eldest 
son was to give him some excellent or valuable article and 
then to distribute the rest equally. The Tai S. H 2. 2. 7 seems 
to have been understood by Ap. Dh. B. JJ. 6. 14. 1 and Baud. 
Dh. S. H. 2. 2-5 1187 in this sense. Manu IX 114 says that the 
eldest may get the best of all the items of wealth, whatever is 
the most eminent and the best of a group of ten cattle. Br. 
(S. B. E 33 p. 371 verse 8 ) is to the same effect. Kaut. HL 6 
points out that according to Usanas among the sons born of 
the same mother, goats shall be the special share of the eldes 
among brahmanas, horses among ksatriyas, cowb among 
vaisyas and sheep among sudras, that if there be no quadrupe 
the eldest was to take an additional share of one-tenth of the 
whole property excepting precious stones, since he releases is 
father from fetters ( of Hell ) by offering sraddha. Kaut. hirn- 
self holds that the eldest should get the vehicle and ornaments 
of his father (after the latter’s death ); themiddle-mosths 
bed, seat and the bronze plate from which the father took 

meals ; and the youn gest should get black gra ( 

1186. Compare the Vedic passages about the three debts o S ^ 
ancestors and sages quoted in H. of J>h. vol. II. PP 270 < 

(n. 1008), 560 (n, 1302). __ . — . 

1187. U3: gtV , ft g II 2. 2-3 &m- 
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iron, domestic utensils and the bullook cart. Harlta 1188 says : 
“ at a partition the eldest should get a bull, the most precious 
wealth, the images for worship and the ancestral house, the other 
brothers should go out and build new houses or if there be a single 
house the eldest should get the southern (or best) portion This 
special allotment to the eldest is called uddhm a ( lit. what is 
first taken out ) in Manu IX. 115-116 and Visnu Dh. S. 18. 37, 
and Baud, employs the form “uddharet”. There were other 
methods also prescribed for special distribution of wealth. 
Gaut. 28. 5 says that the eldest should get one-twentieth of the 
whole as a special share, a bull and a cow, a cow, a chariot to 
which horses, asses or mules are yoked and a bull. Manu IX. 
112 provides that the special share of the eldest was one- 
twentieth of the whole property and whatever was the most 
valuable out of the ancestral property, the middlemost son 
should get half of this ( i. e. one-fortieth part ) and the youngest 
one-fourth of this ( one-eightieth of the whole ). Manu IX 11.7 
states that when no valuable items are taken out for the eldest 
the latter should get two shares, the son next to him one share 
and a half and the other sons one shaTe each. Vas. 17. 42, Uar. 
( dayabhSga 13), Br. (S. B. E. vol. 33 p. 371 verse 9 ) also give 
two shares to the eldest, the latter 1189 making it to depend on the 
possession of learning and good qualities by the eldest. Similarly 
Nar (d&y abhaga 12), Br. (S.B.E. vol 33p.370 verse5) provide 1190 
that when the father makes a division during his lifetime he 
may retain two shares for himself. Sankha-Likhita allowed this 
right to the father only when he had an only son 1191 
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tUere was a avulsion of popular 
f rt Sa ^ all ™ WB , a special share to the eldest son and 
, to the father, Eat, (838) w states that where the parents 
and brother divide the whole joint property in equal shares 
that is a just ( or legal ) division. Br. (S. B. E. 33 1 ” 3 p. 370 
verse 2) declares that the father and sons are entitled to equal 
shares in lands and houses that are ancestral, but in property 
acquired by the father the sons cannot claim a share against 
the will of the father. The V. M (p. 95) remarks on this 
that it follows impliedly that in the wealth acquired by the 
grand-father or other (remoter) ancestor, the sons can demand 
a partition oven against the father's desire. 


According to Manu IX. 125, 1191 if all wives of a person are 
of the same caste, then the son who is horn first (even from a 
wife who is junior i e married later ) is the eldest son and 
that among twins the one that is born first is the eldest 
(verse 126), just as in the Subrahmanya 1195 texts the invoca- 
tion of Jndra is made by the name of the first-horn. But if 
he has wives of different castes then the son of the wifB of his 
own caste is the eldest { though born later ) and the son of a 
wife of a lower caste though born first would be postponed. 
Devala 119Sa quoted in V. E, p. 477 and V. 0. p. 128 says the 


1192. msw sp q s nd i urartrc wpt) 

u ch ir v r- 838 q by ?*rrs^. H p 260, (folio 91 b), sv 

p 98, mj, J| P 448 which last remarks ‘ ujptmi^trani’rnma’UHpg' 1W 
gifmr fi n ish cm vt HH U iiuggfor Sgvfflfi mfafc ' . aa v? ^ 
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vrfc fiwnrf 1 ’ 
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jrarllBH IX 125, the ft. fa. p, 128 after quoting this verse remarks W 

- •*S* al ■* 

p 251 says 1 «f*t i«nk? 

1195 For Subrahmanya invocation, videH of Db vol II pp. 1144-45 
and note 2550 as to ho* the names of descendants by the semonly of 
are jncluded in that invocation. 
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mi 


game aa Manu IX. 125. Mann IX. 123 and Gaut. 28. 16 appear 
to conflict with Manu IX. 125 and probably refer to some 
other ancient text or opinion The V. Mayukha (pp. 97-98) notes 
that in some medical works and in the ( commentary on the ) 
Bhagavata Purana HI 17. 18, it is said that among twins the 
one born later is deemed to be the elder, but that this, being 
opposed to the indications contained in the Vedic Subrahmanya 
formula and in Manu IX. 126, has no bearing here ( but only 
in medical matters ). The Nirnayasindhu fin Purvardhap. 251) 
makes a reference to the Bhagavata. 


General feeling went so much against allowing a special 
share to the eldest or allowing the father to make an unequal 
division among his sons, that such action was condemned in the 
same breath with niyoga, 1196 or the sacrifice of the cow called 
Anubandhya. It is very instructive to follow the agruments of 
the Mit. and other writers on this point The oldest extant 
commentator, Medhatithi, on Manu IX. 112 shows that even 
before his time there were writers that held that the 
texts of Manu on niyoga and on the special share to the eldest 
at a partition were in vogue only in bygone days and not in 
their dayB, that the rules of the smrtis were conditioned by 
time and country, just as sattras of long duration, though 
declared in the Vedic texts committed to memory by Vedic 
students, were not being performed and just as Mann ( I. 85 ) 
declares that the dharmas were different in different yugas. But 
Medhatithi 1197 does not accept this reasoning, denies that 
different dharmas aTe prescribed for different yugas and holds 
that there is no restriction as to the dharmas to be performed in 
a country. Though sattras may not be performed now still it is 
possible to perform them. The argument of the Mit. on Yaj. 


U96. For myog a vide H. of Dh vol II pp. 599-607. The ami' 
bandhya (or anubandhya, a barren cow) was sacrificed after the UdayantyS 
(s(t performed at the end of the Agnlstoma Even fa the times of tbc 
sutrns (such as 2p Srauta XIII 24 10 and Kat Srauta X. 9. 14-15) 
ttimisa (curds mixed In heated milk) was optionally offered. Vide. H. of 
Db vol. II pp. 1200-1201. 
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IX 117 is briefly os follows 1198 : — Unequal division though found 
in the sastras ( e. g, Manu IX. 105, 112, 116, 117, Ysj, 11.114) 
should not be practised because it has come to be condemned 
( or has become hateful to ) by the people, since there is the 
prohibition ( in Yaj 1 156 ) that an action, though prescribed 
in the sastras, should not be performed when it has come to be 
condemned by the people, since such an action does not lead to the 
attainment of Heaven. For example, though Ysj. 1 109 prescribes 
the offering of a big ox or a goat to a learned brahmana guest, it 
is not now practised because people have come to hate it; or just 
as, although there is a Vedic test laying down the sacrificing of a 
cow “ one should sacrifice a barren cow called annbandhyS for 
Mitra and Varuna ", still it is not done because people condemn 
it. And it has been said “ just as the practice of m yoga or the 


killing of the anubandhyS cow is not now in vogue, so also 
division after giving a special share ( to the eldest son ) does 
not now exist ", Apastamba also ( H. 6, 14. 1-14 ) prescribes 
equal division, refers to the view of some that the eldest takes 
the whole estate, shows that allotting a special share to the 
eldest is the view of some and refutes it as opposed to the 
sastras by quoting the Vedic text " Manu divided his wealth 
among his sons Therefore unequal division though found .in 
the sastra should not he practised as it is opposed to popular 
sentiments and to the Veda and so Yap ( H. 117 ) gives the 
restrictive rule that in partitioning there must be equal divi- 
sion. The Sm. C. (Up. 266) tells us that Dharesvara also 
did not discuss passages like Manu IX. 112 since he said that 
the practice ( of uddkaravibhSga ) had been altogether given up 


by the people 1 
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The Sm. 0. finds fault with VisvarBpa for saying that just as 
the offering of an ox or a goat to a learned brahmana is not 
practised because the practice of the sistas is against it, so 
uddhara is not practised. It says that when there is a conflict 
between a smrfci text and iistacara , the latter is the weaker ( of the 
two ) and cannot refute the smrti text as laid down^ by Vas. 
X 4-5. Farther not offering a bull cannot be said to be sistacara, 
but it is really the' absence of sistacara. The Sm. C. finds fault 
with the Mit. for saying that people have come to condemn a 
special share for the eldest. It says that, on the contrary, if a 
special share is given to the eldest who is endowed with learn- 
ing, good qualities or holy actions then people commend Buch a 
procedure. The Madanaratna 1100 quotes the verse ** yatha 
niyoga &c., " and a verse from the Adipurana The V. P. 1201 
(pp 442-443) generally follows the Mit., but criticizes it by 
saying that there is no real trnh-mrodha, ( opposition to a Vedic 
text). If that were so, as sruti (the Veda) is promulgated for all 
ages, unequal division would be forbidden in all ages and it 
would follow that the particular sruti' passages speaking of 
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unogun! division are without authority, since it (unequal divi- 
sion ) could not have been practised in other ages alBo ( but as 
a matter of fact it was); besides Baud, sets out another Vedic 
text much mentions unequal division. The V.P. desiring to 
guard against the rather wide statement that whatever fa 
condemned by the people should not be practised holds that the 
word loka " in Yfij.I. 156 means “yuga”; otherwise there 
would be confusion about what is proper conduct and what does 
not load to Heaven. The condemnation by low or ordinary 
people who are quite innocent of sastras cannot make an action 
incapable of leading to Heaven, since such people might con- 
demn tho hunsa ( slaughter ) of the animal offered to Agni and 
Soma. Tho above discussion illustrates how practices once 
recognized by Vedic passages and by the people gradually 
fell into disuetude and how reason and the common sense 
of ordinary people asserted themselves even against Vedic 
and smrtl texts. The Mit, is very clear in its statement 
that whatever comes to be hated by the people in 
general should not be practised, even though it was once 
practised and has the support and authority of Vedic and smrti 
texts behind it, Those who desire change in social customs 
and the practices of the people in various directions rely on 
this text of Yaj. and on similar texts 1 ® 2 of Manu IV. 176 and 
Vfenu Dh. S. 71. 85 and on the Mit. for authority. Orthodox 
writers like Mitramidra therefore have to twist plain words 
like “ loka ", since they cannot tolerate the idea that common 
people can have anything to say in what these writers believe 
to be the injunctions of the sastra. Instead of candidly saying 
that ancient practices came to be modified by common people, 
writers like Mitramisra say that common people should not 
be listened to in these matters, that each papa has its own 
peculiar practices and that common people have no authority 
to change sastric practices prescribed by the texts for a 
particular age It is sheer quibbling to say that not offering a 
bull is not Sistacara, but absence of sistacara; what is clear fa 
that common people abhorred the practice of niyoga and the 
killing of a cow in a sacrifice and writers of sutras and smrtzs 
fell, into line with them and prohibited such practices in the 
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Kali age, though they were either permitted or ( even ) enjoined 
by the Vedio texts ; that is, the voice of the common man or 
his revolt was allowed to prevail over the word of the 
sacred Veda. 


Though the assignment of a larger share to the eldest son 
or giving him the whole property ceased to be generally 
prevalent, vestiges of it are still found. There are certain 
estates in the nature of zamindanes or a raj that are impartible 
and descend by the rule of primogeniture to a single heir. 
Vide Baboo Gunesh DuUa v. Mafiai aja Maheshui 6 Moo. I A. 164, 
Neelktsto v. Beer Chunder 12 Moo. L A. 523, Moliesh u. Sahughan 
29 L A. 62, Bam Nundun v. Maharam Janh 29 L A. 178 , for 
examples of impartible estates. Sometimes by custom certain 
estates such as Deshmukh and Deskpande vatam have been 
held to be impartible. Vide Rarnrao v. Ycshmntrao 10 Bom. 327 
and Gopalrao v. Tnmbakrao 10 Bom. 598. In certain other cases 
a larger share ( called jyeqthBmia or motap ) has been allowed 
by custom to the eldest son at a partition. Vide Mamkchand v. 
Hiralal 20 Gal. 45 { P. G. ), PritJusingji v. Umedsingjt 6 Bom. 
L. R. 98, Malvbhai v. Sursangj'i 7 Bom. L. R. 821. 


The following propositions may be laid down about the 
aUotment of shares on a partition: (1) When there is a parti- 
tion between a father and his sons each son takes a share equal 
to that of the father ; (2) where the partition is only between 
brothers all of them share equally; (3) on the death of a 
member leaving male issue his Tight to a share on partition 
passes to and is represented by his male issue ; (4) when there 
is a partition among members who are uncles and nephews or 
cousins, the allotment is per stirpes ( according to the stock ) 
as regards each branch and per capita among the members of 
the same branch. This rule is expressly laid down 120 * by Kaut- 
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UL 5., Y&j, n. 120, Br. ( S. B. E. 33 p. 372 v. 14 } and Ktt. 
(855-56). Thfe last rule requires to be explained and illustrated. 
Y&], II. 120 concisely states : “in the case of those who claim 
through different fathers, the assignment of shares is according 
to the fathers Eat- says : “ if an undivided younger brother 
dies, he ( the elder brother or the other brother ) should make 
the son of the former a partaker of the ancestral wealth, when 
he has not obtained from his grandfather livelihood ( i. e. share 
of heritage ) j he should obtain from his paternal uncle or the 
uncle’s son the share which his father would have got (if alive) ; 
that very share would be the share according to law of all the 
brothers ( who are the sons of the deceased brother ). Or even a 
son (of that son of the brother dying) would obtain that share ; 
beyond this ( i. e, beyond the grandson of the deceased brother ) 
there is cessation (of the right to demand a share)”. It was stated 
that in the ancestral property ( paitamaha dravya) sons and 
grandsons equally have rights by birth, but in the case of the 
grandsons assignment of shares is made to them through their 


(Continued from the last $a£c) 

lucidly explained in Mora v. Ganesh 10 Bom H. C R. 444 (at pp 461, 
466-67 ) and are quoted in Debt Parshad v. Thakitr Dial 1 All 1 
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fathers and not in their separate individual capacity. This 
may be illustrated by some examples. 

A. Suppose A, B, C, D, 

I ' E, F,G,H,J,E formed 

I I I a joint family and that 

•y y ) A, B,C,D all die with- 

— I 'j j j out making a partition, 

F G H J E B leaving one son E, C 
leaving two sons F, G, and D dying leaving three sons H, J, K. 
If E, F, G, H, J, K want to partition, then these six will not 
take one-sixth each, but the partition will be thiough their 
fathers i. e. E the only son of B will take one-third, F and G 
( the two Bons of C ) will take one-third ( i. e each will take 
one-sixth ) and H, J, E will together take one-third ( i. e. one- 
ninth each ) The same wili be the result if only A, B, C die, 
leaving D to K. Here D, the uncle of E, F, G, along with his 
three sons H, J, E will take one-third only. 

To take another example. 

A ( dead ) • . 


C (dead) 

1 

D (dead) 

1 

E (dead) 

J r 

C 2 

F (dead) 

G (dead) 

1 

FI 

1 1 

F 2 F 3 

H (dead) 



i. 


— juAuu uitiB leaving a sou 

B, two grandsons Cl and C 2, three great-grandsons FI, F2, 
F 3 and one great-great-grandson E. Here E cannot demand 
a share, as he is beyond 4th from A the common ancestor A 
that died last. Therefore the joint property will be divided 
per stupes into three parts, B taking one-third, Cl and C2 
together taking one-third and F1.F2.F3 together taking 
one-third 

One more illustration may be given. 

A (dead) 
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Suppose A, the head of a Hindu joint family, dies leaving 
four sons, B,C, D, E and five grand-sons, B 1, B 2, B 3, 0 1 Di 

Sd f S ‘iw h - B3 receires his sh ” e - whi<* is one. 
Hin t ! r° Urt . 1 ( 7 0ne ' tweIfth >• eoes out of the family and 
he rest continue joint Then C dies, then D, then E, and then 

B~. Then B1 sues 01 and Dl for his share. Here if we again 
apply the role of per stupes division, tho property that 
roniainod at the dato of the suit of B 1 will be divided into three 
parts and B 1, Cl and D 1 ( who represent three stocks, B,C, D) 
will each got one third of that property. This was so decided 
m Ptanjttvndas v Ichhatam 39 Bom. 734. The Madras High 
Court, however, holds that the rule of per shrjies applies only 
whon all the coparceners desire a partition at the same time and 
that if only some members separate at one time and others on 
a later occasion, regard should be had to the share allotted at 
tho first partition in computing the share to be allotted at the 
second partition That is, according to the Madras High Court 
in tho above case B 1 will be entitled to one-third minus one - 
twelth ( which latter was allotted to B 3 when he left the 
family ). Tho Madras High Court says that its views are based 
not on strict principles of Hindu Law, but on necessary con- 
siderations of equity Vide Manjanathu v Nctrayana 5 Mad. 362 
and Narayana v Shankar 53 Mad. 1 (IB at p. 6 ). 


Manu (IX. 47 ) emphatically states: 12930 “ once is a parti- 
tion made, once is a maiden given in marriage, once does a 
man say ‘I shall make a gift of this or that these three are done 
only once by the good This means that a partition once made 
is final and cannot ordinarily be reopened But there are excep- 
tions to this rule. One viz. about the posthumous son born 
after partition has already been mentioned above ( pp. 595-597 ). 
Br.«°* (S.B E 33 pp 373-74 verses 24-26) says, “If a man 
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leaving the country common to himself and his co-sharers goes 
to another country, his share must undoubtedly he given to his 
descendant when the latter comes back to the original country. 
.Whether he ( the descendant ) he the third or fifth or even seventh 
in descent (from the man who left the country) he would get 
the Bhare that descends hereditarily provided his birth and 
family name are ascertained. The gobajas ( agnatic members 
of the family) should allow (a share in the ancestral) lands 
to the descendant of a man whom the maulas and neighbours 
know to" be a co-owner ( in the lands ) by descent, when he 
comes ( after a partition ) to demand his share The V. R. 
explains uos that the rule of Devala ( given above ) about a 
claim to a share being allowed up to the fourth applies when all 
the members stay together in the same place or country, while 
the above rule of Br. allowing even the seventh in descent to 
claim his Bhare after a partition has taken place applies where 
such descendant and his forefathers had migrated to a distant 
land. These rules of Br. indicate that, even after a long time, 
a descendant could claim his share in a joint family estate and 
no bar of limitation was allowed. 


Another rule is that where some property of the joint family 
had been fraudulently concealed by one member and was dis- 
covered afterwards, or where some property was left out from 
partition either through mistake or accident, such property 
should be divided according to their shares among the persons 
who made the first partition. In this case there is no reopening 
of the partition once made, but there is another partition. 
Manu IX. *18, Yaj IL 136, Kaut. m. 5 and Elat 885-86 lay 
dowa this - says.: * If ( joint ) wealth was concealed, but 


V 5 ' a a^rarm 1 

3 I fS T. P 541, The *5ra=ar. n. p 308 states that 

the last verse applies only to lands ( 1 . e. a partluon can be reopened only 
as to Immovabl e property). ^ 

auimP’t ^1*1 VHI 4 Compare Art. 127 of the Indian 

Limitation Act. 
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is afterwards discovered, the sons should divide it equally with 
their brothers In the absence of the father { i. e, even after his 
doath ). Whatever is concealed from each other ( by the co- 
sharers ) or what was divided in an unjust manner and whatever 
was recovered (such as debts) after (partition) should be 
partitioned in equal shares. This is the view of Bhrgu *. 

In the Ait Br. (VI. 7 ) 1X7 it is said •' He who deprives a 
person entitled to a share of his share, him he (who is deprived) 
punishes (or destroys). If he does not punish (or destroy) 
him (tlio depriver), then he punishes his son or grandson; but 
he does punish him*. Manu IX. 213 declares that even the 
eldest brother who through greed deprives his younger brothers 
(of their shares) ceases to be the eldest (i. e, forfeits his posi- 
tion as tho eldest), is deprived of his ( special ) share (as eldest) 
and should bo punished by the king. From these passages it 
follows that fraudulently concealing joint property or depriving 
a person of his share is condemned. This leads on to a 
divergence of views among commentators and digests. If a man 
conceals joint property at a partition, is he a wrongdoer or 
not ? What he conceals is partly his own. Therefore the 
Dayabhaga 1 ** (XIII 8) holds that there is no theft in this case, 
since a thief is commonly understood to be one who knowing 
that some thing belongs to another, makes it his own withou 

any ground for so doing; while a co-sharer cannot be said 

be no owner at all of the joint property. The Dayabhaga 
(XIIL 11-12) says that Visvarupa and Jitendriya both belt 
the same opinion that even if technically it may be called theft, 
still therb is no sin attaching to it as smrtis allow him also wh 

*«:ff=M«csrigE 

Apmsrka (p. 738), V. P p. S55 hold that m TOW of M»»u IX- 
-i.aja i ff srr VI 7. Tins is cited as iffiu? s in tue rsm 
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( which declares even the eldest as punishable by the king if he 
deprives his younger brothers of their due share ) and the Ait. 
Br. there is the fault of theft in case a co-sharer fraudulently 
conceals joint property. The Mit. and Y. P. further rely upon 
an example derived from, the Furvamim§.msa in support of 
their view. When a cam' (boiled food 1 ) of mudga pulse is 
prescribed and mudgas are not available, some substitute must 
be employed just as when rice is not available nioara grain 
may be employed. The parts of masa resemble those of mudga 
and some one may plausibly say that in the absence of mudgas, 
a earn of masas may be used. To this Jai. VI 3 20 1209 replies 
that, since masas, tai akas and kodravas are forbidden as being 
unfit for use in sacrifices, one cannot take parts of masas as 
substitute for parts of mudgas though both may be so Bimilar 
as not to be easily distinguishable. So the general prohibition 
■against depriving another of his wealth holds good even in the 
case of goods that belong jointly to oneself and to others. The 
D&yabhaga ( XIII. 16 pp 227-228 ) tells us that a predecessor of 
it named Balaka relied on this very ntjuya of Jaimini and finds 
fault with him It should be noted however that Kat. ( 888 ) re- 
commends that the king 1210 even if a complhint be lodged 
about fraudulent suppression by a co-sharer should not use 
force against the fraudulent suppressor but should'make him 
give up the concealed property by persuasion or trick. Br. and 
Kat. 1211 declare that if there is a suspicion that some joint 
wealth has been concealed by a co-sharer, the lcota ordeal may 
be resorted to. 


- 1209. sramr vnfinsftw f| i It. vi. 3 . 20 , aw 3 *, 
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If there was a dispute whether a partition had already taken 
place, Yaj. JI 149 mentions some of the indications that lead 
to the inference or proof of partition viz. ‘ the determination of 
tlie dispute follows from the testimony of kinsmen, cognates 
( like maternal uncle ), other witnesses, a deed ( of partition ) and 
by ( the fact of ) houses and fields being separately held ’ Rfir. 
( dayabhaga 36-41 ) gives more 12,2 elaborate rules on the subject 
viz. that the status of division can be determined from the 
fact of their transactions ( agriculture &c ) being separate, that 
the separate performance of religious rites is another indication 
of separation * Receiving and returning a debt, the beasts 
(kine &c ), food, houses and fields and servants must be separate 
in the case of those who are divided, as also cooking food> 
performance of religious rites, income and expenditure. It is 
only divided persons ( and not undivided ones ) that can become 
in respect of each other witnesses, sureties or debtors and 
creditors People should regard them to be divided even though 
there be no deed of partition, in whose case these transactions 
are entered into openly with their co-sharers’ Ya] II. 52 also 
declares that between brothers, husband and wife, father and 
son there cannot be, as long as they are undivided, the relation- 
ship of being sureties or witnesses for each other or of being 
debtor and creditor. Har. ( dayabhaga 41 ) and Kat ( 893 ) state 
that when for ten years brothers (and other members of a family) 
reside ( separately ) doing religious observances separately and 
have separate transactions, they should be known as separate 
so far as the ancestial estate is concerned 12,3 It is on account 
of these passages that the courts say that presumably every 
Tlmdu family is joint in food, worship 1214 and estate and t a 
cesser of commensality is an element which may P 10 ^ ™ 

considered in determining the question whether there has been 
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a partition of joint family property, but it is not conclusive'.™* 
Br. says that where there are no witnesses nor a document to 
prove partition, a conclusion may be arrived at by inference. ' 

A few words may be said about the self-acquired property 
of the father or grand-father. According to the strict theory 
of the Mit the son 121 ® acquires by birth an interest even in the 
self-acquired property of the father, but the Mit. makes it clear 
that the son has no power to prevent his father 'from disposing 
of his own self-acquisitions, bub has to ' give his approval 
to his father’s alienations of his' self-acquisitions. The Mit 
sets out two smrti texts viz. ‘ though immovable property and 
bipeds may have been acquired by the father himself, there can 
be no gift nor sale of them without ( calling together or ) 
consulting all the sons. Those that are born, those that are 
unborn and those that are in ( their mother’s ) womb expect 
maintenance ( and therefore ) there can be no gift nor sale ’. 
But these have been treated by the Mit. and the Dayabhaga 
also as more or less recommendatory If the father alienates 
his self-acquisitions without his son’s consent he may be held 
guilty of transgressing a smrti precept but the transaction does 
hold good and is valid, 1217 since a fact cannot be altered by 
even a hundred texts { as the Dayabhaga puts it ). It should 
not be supposed that the Mit. was the first to propound this 
right as to self-acquisitions. Centuries before, the Visnu Db. S 
17. 1 expressly declared that as regards self-acquired property 
the father has absolute discretion to divide it as he pleases. 


1215 Vide Gancsh Dutt v Jcwach L. R 31 X. A 10 at p. 13. nr?U 
vmi *W. muwmer , wjqfkq *** „ ^ „ 
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Eat. ( 839 ) also says that the son has no ownership in the 
father's self-acquisition. 1218 'When Taj. IL 114 allows the father 
either to give the best share to the eldest son or to make an equal 
division among all sons, the Mit. explains that this unequal 
division holds good only as to the self-acquisitionB of the father. 
Similarly when Nar. ( dayabhSga 12 ) or Sankha-Likhita say 
that the father, may take two shares for himself, that is with 
reference to self-acquisitions, acc. to the Mit. Manu IX 104 
Btating that sons have no power over property during the life 
of the parents refers to the self-acquisitions of the parents In 
modern times courts have followed the view that a Hindu 
father (or any Hindu person whatever) may give, sell or 
bequeath by will his self acquired property ( whether movable 
or immovable ) to any body he likes ( vide Eao Bahoant Singh v 
Rani Ktshori 25 I. A. p. 54 at pp. 67-68 where the two verses cited 
by the Mit were held to contain only a moral precept and not 
a rule of law capable of being enforced ). 


Mr Kishori Lai Sarkar in his Tagore Law Lectures on the 
Mlmamsa rules of interpretation states ( p 21 ) that ‘ Mitaksara 
bears the impress of Buddhistic influence ’. For this proposition 
he advances hardly any substantial evidence that will bear 
scrutiny. His reasons are mostly subjective and he refers to 
no ancient or medieval Buddhistic texts that elaborate the 
principle of taking property by birth or the rule of propinquity 
in deciding questions of inheritance, which two are the most 
fundamental tenets of the Mitaksara system It appears that 
the evolution of the son’s right to partition, of his equali y 
with his father, of the absolute rights of a person to his Belt- 

acquisitions was a gradual indigenous growth and had nothing 

to do with Buddhistic thought. Buddhists had har y 
independent set of juristic ideas or works different from those 
of the Brahmanical jurists and in medieval times c°untr 
Burma professing Buddhism turned to Brahmamc codes ke 
that of Manu for regulating succession, inheritance and a 
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matters. 1119 Vide pp. 559-560 about 'the origin of Dayabhfiga 
doctrines. 

1 In tbe preceding pages reference has been frequently made 
to sons, to theit rights in ancestral property by birth and to 
their shares on partition. It is now time to refer to the various 
kinds of sons, principal ( mnkhya ) and gauna ( subsidiary or 
secondary ). 

In H. of Dh. vol, II, pp. 560-561 passages from the Bgveda, 
the Tai. S , Sat. Br„ Ait. Br., the sfitras and smrtis emphasizing 
the importance of a son for the spiritual welfare of a man have 
been cited. The principal purposes served by the birth of a 
soh are succinctly stated in the Ait. Br. 33. 1. viz. the son 
enables the father to pay off the debt he owes to his ancestors, 
to Becure immortality ( amrtatva ) and heavenly worlds These 
were the main purposes deemed to be served by a son in most 
remote times. Manu ( IX 106-107 ) and Yaj L 78 also mention 
these benefits. The desire was to continue and perpetuate the 
family (mmiasya amcchedah as the Mit. has it) and to provide for 
the performance and preservation of religious sac; a and offerings. 
This desire was common in ancient societies almost everywhere. 
The Sat. Br. XII. 4 S. 1 (8 B. 33. vol. 44 p 157) states ‘the father 
m later life subsists on the son and the son in early life subsists 
on the father The Nirukta 1220 ( m 4 ) quotes a rfc verse ‘ thou 


1219. Vide • Notes on Buddhist Law • by John Jardine and • Principles 
of Buddhist Law 'by Chan-toon (Rangoon, 1894) for the Dhammathats 
(Dharmasastras), their origin from Indian Codes and works and contents 
and Mali Nhtn Bwm v. U. Schwa Gone L. R. 41 I A. 121 pp. 131-139 for 
detailed remarks on the 36 Dhammathats of which the Mann Kyay is the most 
important and which v.ere derived- in their remotest origin from the laws of 
Manu. In 'Champa » by Dr. R C Majumdar in Inscription No 65 of Jaya- 
Indravarman II dated sake 1010 it is said ■ He followed 18 titles of law pre- 
senbedby Manu ('Manumarga ') Manu VIII. 3 employs the words oteim* 
mug Vide also 'Indian influence on -the Literature of Java 

and Bali * by Himansu Bhusban Sarkar pp 93-94 and 104 for tbe influence 
of Manu on Javanese and Balinese codes and Dr. Mammdar on 
Suvarnadvipa ' part H pp, 1-23 
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art born from each of the limbs, from the heart ( of the father ), 
thou art indeed one’s own self called son ; mayst though live 
for a hundred autumns I Gradually the idea arose ( probably 
suggested by etymologists ) that the son saved the father from 
the Hell called pul, 1221 as stated by Manu IX. 138 ( = Adiparva 
229. 14 = Visnu Dh. S. 15. 44 ). The son’s close connection with 
the offering of pindas to the ancestors is not much emphasized 
in the oldest works. But in the sutras, in Manu and the .other 
smrtis this aspect of the benefits derived from the eon is far 
more prominent than the others. In speaking of the putrika- 
putraManu (IX 136) declares ‘he should offer pinda ’ ( to Mb 
maternal grandfather ) and take the latter’s wealth . As three 
descendants ( son, grandson and great-grandson ) presented 
pindas to the ancestor, all three had extravagant praises besto- 
wed on them Manu IX 137 says : ' a man secures the ( higher ) 
worlds through ( the birth of ) a son, he obtains permanence 
( in those worlds ) through a grandson, through the son of a 
grandson he wins the world of the Sun ’ 1222 The Visnudhanna- 
sutra 85. 67 declares 1223 ‘ A man should desire to have many sons 
( with the thought ) that some one out of them may go to Gaya 

or offer the Aivamedha sacrifice or let loose ( in honour of the 

deceased father ) a dark bull Br (<J. in Par M. I. 2 p. 305 ) 
states : ‘ the pitrs afraid of falling into Hell desire to have sons j 
( they think ) one of them may go to Gaya and that one wu 
save us: he will set at liberty a bull, he may perform sacrifices 
and execute works of public utility ( like tanks, temples mid 
parks), he will take care of us in our old age, he will °ffi* 
Sraddha day by day ’. The MatsyapurSna 204 ( 3-17 ) contains 
verses ( that are called jntrgathos, verses sung by pitas) wmcn 
breathe the hankerings of de ceased ancestors after wna t 

1221 The WlfiWI I 2 5 quote s W * ** 
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they expect their descendants to do such as offering water in 
holy rivers, sraddhas, going to Gaya, gifts of various kinds, 
construction of tanks, &c. 


It is not, however, to be supposed that purely secular bene- 
fits to be derived from sons were not thought of at all. People 
were alive to them but those benefits were submerged under the 
flood of extravagant ideas about the spiritual benefits derived 
from sons. For example, the Br. 1221 Up. L 5. 16, after mention- 
ing the three worlds of men, pitrs and gods, declares that the 
world of men can be won only through the son ( while in I, 5. 17 
there is eulogy of the sou and instruction to him that he is 
Brahma, he is yajfia, he is the heavenly world). ITar. IV 5 
says 1225 “ fathers wish to have sons on their own account think- 
ing in their hearts ‘He will free me from low and high debts’”. 
Elat. (551) has a similar verse and makes the meaning of Nar. 
clear 1226 . Vide above ( under rnadana pp. 416-417 ). 

Besides the aurasa, eleven or twelve kinds of subsidiary 
sons are mentioned by most ancient Bmrti ' writers. Ap.. 
Db. S. does not recognize any son except the aurasa. Ap. 
quotes certain verses which express the view of an ancient sage 
called Aupajanghani and which are also quoted by the Baud. Dh. 
S. according to which the aurasa was to be recognized as the only 
son (vide H. of Dh. Vol. H p. 602 n 1417 for the quotation) 
Ap. H. 5. 13 10 emphasizes that there can be no real gift or sale 
of one’s child ( danam krayadhat maicapatyasya na wdyate ). But 
Ap. Dh. S. clearly shows that it knew that ksetraja sons were 
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raised and forbids that practice. In IL 6. 13. 1-5 5227 it states, 
* sons begotten by a man, who approaches in the proper season 
a woman of equal caste that has not belonged to another man 
( as wife ) and that has been married to him according to the 
sastras, have the privilege to follow the occupations ( peculiar 
to their castes ) and to inherit property ; if a man has sexual 
intercourse with a woman who had been married before to 
another or was not married legally to him or belongs to a 
different caste, they both incur sin and through that ( i. e their 
sinfulness ) the son also becomes sinful In II, 10. 27. 3-6 Ap, 
condemns the practice of myoga ‘a husband ( or his elders ) 
shall not appoint a wife who occupies the position of a sagotra 
to others (who are not sagotra ), for they declare that a bride 
is given to the family ( of the husband and not to the husband 
alone). This (practice of appointment) is forbidden (now) 
on account of the weakness of ( men’s ) senses The hand of even 
a sagotra is ( deemed in law to be ) that of a stranger, as well as 
that of any other person (except the husband ) M the mamage 
vow is violated, both ( husband and wife ) go to Hell Gant 28. 
30-31, Baud. Dh S IL 2. 14-37, Vas 17. 1W Ar»ra 
m.7, Sankha-Likhita (g by Y. R. P 547 ), Hsrlta ( q Y • • 
p.549), Manu DC 158-160, YaJ. H 128-132 . »*■( ***** 
45-46) Kat (q.by V. Nir pp. 434-435 ), Br. (S. B. E. vo 
pp 375-376 verses 33-35, 39-41 ), Devala ( q by Haradatta on 
Qaut 28 32, D&yabbaga X 7-8 p 147, V. » P 550 >> VjsnU 
Db. s'. 15 1-30, Mahabharata (Miparya 3*0 31-34 £ Bra ma- 
nurana ( q. by Apararka p. 737 ), Yama ( q. by V. R P- 
D O pp 80-81 ) enumerate the several sons m i 8 

order in the Manusmrti as the basis, the folio B 
ttthop.d, «». «» " r "**■"*"“ 

importance. — — 
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Kind of son ( acc. 
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1228. The atW <s called in 3irt%q| 120 33 1 understand 

nhTra, uftaGhf and in the string? to be the same as 

r “ pe ° tlVe,y - '* PRnKt n: fjg- l Wnfbr. 

n«r i yet: nfm: ^ n- t ^njte't tjtfnSSftw 

"m ^ stics^ 

"^”1^ ' 3U ^^, 12 °- 33 ~ 35, 1 tate 5Trf?fef as an adjective of ^3 and 
ifMViwipT: as STh? It has to be noted that the orgwuntrf ( 49 3~ll ) 
tnenuons Z0 sons in all and emplojs a peculiar terminology in several 
C ^ v'i ^ b called WTO, ), fj** „ (for %n ), ( meaning 

), «rffcn*wrrrt *mr, and speaks of sfor, aiwg- (=**}* ), c 
, e and G 31 TO? 3 (Viagra, mJn, H mnu. 

nmn and ^ ). The Anu&sana ( 49. 11 ) expressly states that It is not pos- 
sible todenj altogether the status of sonship to these sons 
raw*S«rcf5ra). It then says (49. 20-21 ) that when a is abandoned 
5 hts parents and he is brought up b> another and bis natural parents are 

el f - , ES ‘° thC CaStC ° f thC maa wh0 b ™S* *™ up and that 

or ast€tg and 31^53 ( rU7T3 ) sons samsksras are to be performed as >f 

thej were one’s sons (49 25-26) 
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( ProeraTfed^nySierl ) *aTS”°d ’ 

ant. explains it” Z’ l V “ **' 

sex£X rrrt* Is ife om 

«ot U (“Ah0 e fion'S e f er h T 

Sm Eyl intSlT ta ? ,4Ml » *»“ ** married to 

Man« S ? cantlQt b8 oalled *»*» < whom 

f . 1 J 8 and *««• 1 91 define as the son of a sudra mfe 
from a brahmans ). Harita as quoted in the V B p 549 men- 

fo be irS SahaS5 ’ ( SeeD by Chance >* wb0 Eeams 
to be probably the same as krtnma The saudra is omitted by 

several writers (even ancient ones) like Gautama, Kauiilya 

and Harita Manu speaks of only twelve sons (IX 158) and 

does not enumerate the putrikSputra among them, though he 

speaks of the putrika (IX 127 and 134 and elsewhere) as equal 

to the son It is therefore that Br. { S. B E. 33 p 375 verse 33 ) 

states that of the thirteen sons mentioned in succession by 

Manu the legitimate son of the body ( aurasa ) and the putrika 

(the daughter appointed as a son) continue the family. Yas. 

17. 12 emphatically declares (doadaia ttyeva putt ah purTcnadr$tah) 

that only twelve sons have been noticed by the ancient ( sages ) 

and it is no doubt true that most writers generally enumerate 

twelve. A smrti text quoted by Haradatta on Gautama and 

by the Dattaka-mlmamsa mentions 15 kinds of sons. Vide note 

below ls9 . The number is arrived at by counting the putrika 


_ 1229 _ afaw- gftrair i qbnksr orpftrr usfift 

t qrp afters i g r-- a r wnqa» Y ynwi 

<t9T ^ n q by on »r(, 28 32, qvr sfi. p 68, Tbo compound 

Is to be taken as and The word btjtn ts the epithet 

of the man who is appointed to beget issue la the practice of myogtr, the 
<0f3pn being the son begotten by socb a man, who (the son) is deemed bj 
some to be the son of both (of the begetter and of the husband of the wife). 
Dr Jolly m Tagore law lectures on partition & c. p 146 is wrong in tiling 
'bijin. 'as ‘the son procreated with another man's wife'. • Bijin' is cm 
ployed by Gaut. IV 3 and Manu IX 51-53 m the sense gnen above Vide 
H. of Dh II p 599 n. 1409 for bijio, ksetra (meaning wife) and krcfriln 
asw&q fi galr sft 5<fi <tju«jiTirt<hl 1 trnf ufta/S fntrqS nsft rfterx « 
sftTOi ghnpiwv qvr- t q ti r - mTt mftwgtftqttaft H^fsnrnrt 

IV. 23-24. I-aghu-Asvalajana (21 14-15) sajs that though certain 
sages provide that the Kanda and Golaka sons should have the samsiar** 
performed on them, that was the practice in other ages and that it is F'oht 
Jjited in the Kali age. 
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( daughter appointed as a son ) and the putrik&putra ( the son of 
the appointed daughter ) as two, dividing the ksetraja into two 
via. as the son of the begetter ( by m ) and as the son of the wife 
( i. e. of the husband of the wife ) and the son produced any- 
where ( as mentioned by Visnu Dh, S.) is 15th and the last. The 
Paxatarasmrti (IV. 23-24) mentions, besides Kunda and Golaka, 
onlyfive kinds of sons. 

It is necessary, before proceeding further, to give brief definit- 
ions of the twelve or thirteen kinds of sons from Manu and other 
writers The legitimate son (aurasa) is one begotten by a man on 
his own wedded wife of the same caste. The putrikaputra 1230 is 
of two kinds; (1) a sonless man may appoint his daughter as his 
son ( she is then called putrika and treated as a son ) ; (2) or she 
may be given to a person in marriage with the stipulation ‘ I 
give you in marriage this brotherless girl decked with orna- 
ments; the son horn of her will be my son’. In this case the 
son born of the daughter so given becomes the son of his mater-' 
nal grandfather. The ksetraja (the Bon of the wife) is one who 
is begotten on a man’s wife ( or widow ) by a sagolra { agnatic 
kinsman ) or by one not of the same gotra, according to the 
rules of mvoga, when the man himself is either dead or impotent 
or suffering from ( an incurable ) disease. That is the son given 
{faUaka or daltnm a ) whom his father or mother gives as a son 
affectionately m a time of distress with water and who is of 
the same caste (as the adopter). He is the son called fer/nma 
(made) whom a man makes his son, the latter being of the 
same caste being clever in distinguishing between right and 

msTo end ° t Wed witb the qualities a son should 

^ born secretly ( gufhotpanm or gUijhaja 

and ^ >- ^ born in a man’s 

vT. ' VhD 5s hie ^Better; and he belongs 
f Wlf6 18 bort1, He is the Boa called apaviddha 

a mal ‘ reoeives as his son after he has been 

den! S i P r entS ° r by 0Ue 0f tbem - The kamna ( mai- 

ns son J is one whom a maiden bears secretly in the house of 

to hfa wh, 

1230 sfewrgattun murmur efrm, 

conspound). The f^r. 00 „ n . 1 25 pves the „££££ ( * 
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The sahodha ( received together with the bride ) is the son horn 
of a woman who was pregnant at the time of marriage, whether 
that fact was known or unknown ( to the person marrying her) 
and he belongs to the person who weds the ( pregnant) woman. 
The krlta ( son bought ) is one who is bought by a person from 
his father and mother for making the boy his son, whether the 
boy be equal or unequal ( in qualities ) The paunarbhava { the 
son of a remarried woman) is one to whom a woman, being aban- 
doned by her husband or being a widow, gives birth after she 
contracts a second marriage of her own accord. He, who, 
having lost his parents or being abandoned by them without 
proper cause, 'gives himself to a man ( as a son ) is called 
suayathdalla (a son self-given). The son whom a brahmana 
begets through lust from a stidra wife is called parasava ( or 
saudra ), since he, though living, is ( like a ) corpse. 


The list of twelve or thirteen kindB of sons looks rather 
formidable, has puzzled and misled even great scholars into 
making all sorts of sweeping assertions and putting forward 
untenable theories about the origin and necessity of so many 
sons. For example. Dr. Jolly in his ‘ Recht und Side ( Englis 
tr. p. 156 ) observes ‘ The twelve kinds of sonship, which to some 
extent are based on the illicit connection of the mother and for 
the greater part have nothing to do with the blood-relations ip 
of the son with the father, are probably the most striking feature 
of Indian family law. The cause of this abnormal importance 
being attached to male issue is to be sought, according to the 
smrtis, in the offering of sacrifices to the manes which depends 
upon the male issue; yet, however, originally an economic 
motive was perhaps a more important factor iu J e 
the family as many powerful workers as P^sible jho lear 
writer appears to hold that the smrtis regarded all the second y 
sons as equally competent to confer benefit and 

at one and the same time a man could have all most of them 

Z ,o,» But 1>„ » mi s tak.» to 1 

definition of putrikaputra, ksetraja a 
many of the smrtis show that one who has already 
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Bon, grandson or great-grandson could not have a putrikaputra, 
a kaotraja or an adopted son. If the definitions of all the 1% 
or 13 kinds of sons are carefully analysed, it will be quite 
apparent that the long list is due to the ancient writers great 
penchant for divisions and sub-divisions based upon very slight 
differences of circumstances The several kinds can be classi- 
fied into three or four groups aB done by Devala. 1232 All tbe 
five sons called dnttaka, krita, krtrima, svayaAidatia and apaviddha 
are sons who are affiliated by a person under various circumst- 
ances, There is no tinge of any illicit connection of the mother 
in any one of these, the one thing common to all of them 
being that they ate the Bons of one man and are treated by 
another as his. Similarly the paivnarbhava and icatdra are the 
legal sons of the man himself, hut there is opprobrium attaching 
to them, because in the first oase the mother contracted a re- 
marriage ( which was very much condemned by the smrtis ) and 
in the other a brahmana married a tudra woman ( which also 
was looked down upon, if not absolutely forbidden as done by 
Yaj. 1 56 ) The paunarbhava son of a dmja is still called a 
dvija by Mann HL 181, but Mantt only provides that he is not 
fit to be invited at a sraddha. The putrika (the daughter 
appointed as a son ) is the man's own child and the putrika- 
putra also is the man’s own grandchild and both these are 
special cases of adoption and no question of mother’s illicit 
connection arises in these. So out of 13 kinds of Bons, nine were 
entirely free from any taint of illioit connection. There remain 
only tbe four viz. ksetraja, gudhotparma, kantaa, sahodha. 
The ksetraja was in a class by himself and was a survival of an 
ancient practice prevalent in many countries all the world over, 
which had been condemned in India by 5p. ( as shown above on 
p 644) and bis predecessors several centuries before the Christian 
era. It may , however, be pointed out that some medieval writers 
held the view that several secondary sons like the dattaka, 
krita &c. could be had by a man having no auras a son, t232 “ 

1232 i euaren - sssut ms- 

n %vs 5 q by x. 7 p. 147, r. p. 550, wpa on ^ 

28. 32. The 3irtTT. sfirarr, vbr&U and viW would be snowt, the^wsj would 
be uuh, ihe qvRf, 'JTVe, E^kr, and would be ejsv { and also 

UT3* ) and umfisr and rdjtS may be called VT afciW . 

1232a. Vide ibe of ar trigica i (D. C. Ms. No. 203 of 

issg- 92, fobo ub} emvwuHreejprr 

Rt-airm; l 

8* 
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The chief concern of the smrtis as shown clearly by the 
Anu&asanaparva ( chap. 49 quoted above on p. 645 ) and the 
com. of Nllakanfha was to provide for the maintenance and 
the performance of the samskaraB of those children that may 
be either abandoned by their parents or may be under the 
cloud of illegitimacy. 

There is great confusion and contradiction among the 
Butras and smrtis about the place of the several kinds of song 
and about their rights. For example, Gautama ( probably the 
most ancient .among extant sufcrakaras) assigns the 10th 
place to the pntrik&putra, while Baud,, Kaut,, Yaj , Br. and 
Devala give him the 2nd place and Vasistha, Sankha-Iakhita, 
NSr , and Visnu put him 3rd. The datlaJca is placed very low 
in the list by most works except by Manu, Gaut , Baud., Br. and 
Brahmapurfina (which put him 3rd or 4th). The 12 kinds are put 
in two groups by some works. Gaut. ( 28. 30~31 ) provides that 
the aurasa, ksetraja, datta, krtrima, gfidhotpauna and apaviddha 
are nklhabtiojah (take the wealth) and also belong to the gctra, of 
the man whose sons they are, while the other six take only the 
gotra but not the wealth. Baud. Dh. S. ( H. 2. 36-37) employs the 
same words nkthabhajah. and got) abluijah but differs from Gaut. in 
including putrikaputra among ' rikthabhajah ’ and omitting him 
from the group of ‘ gotrabhajah ’. ,233 Another division (each 
having six kinds) is into bandhu-dayada or dayadabandhava 
(Manu IX. 158-159 and Xar. dSyabhSga 47) and adayadabandhava 
(Manu IX. 160, Yas. 17. 38, Nar. dayabhaga. 47) The first 
group, aec. to Manu, comprises aurasa ( also putrika ), ksetraoa, 
datta krtrima, gudhotpanna and apaviddha They are so called 
beoausethey take the wealth of their father and also of his 
kinsmen (in the absence of nearer heirs ), while the members 

SSSi group (which acc. to Manu IX. 160 comprises ka nina, 

■ they take the . , he first sense Stfr ^ 

appears to hoW that ? Both the j^tr on sr » 132 *° 6 

ftebl <Rf * by first of the two senses set out above, W- 

P . H7. 
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sahodha, krita, paunarbhava, svayamdatta and Saudra ) are 
only bandhavas ( i. e belong to the gotra of their father ), but 
cannot succeed to the wealth of their father’s kinsmen. Here 
also there is no agreement among the smrtis. Vas. (17. 5-25), 
Sankha-Likhita ( q. in V Bp 247 ), Nar. dayabhaga 47 and 
Harita include in the first group aurasa, ksetraja, putrikaputra, 
paunarbhava, kanfna and gudhaja and the rest in the 2nd group. 
Kaut asserts that only the aurasa son succeeds as heir to the 
kinsmen of his father while the others ( that are not procreated 
by him ) succeed only to the father who brings them up, but 
not to his kinsmen Yaj H. 132 states that each of the twelve 
kinds mentioned by him takes the wealth of the father and 
offers jnntfii to him in default of the preceding one and further 
requires that this is so only if it is certain that the sons are of 
the same caste as that of the father. Gaut. 28. 32 states that 159 * 
the kaiuna and the other sons called yotrabhajah ( in 28. 31 ) take 
only one fourth of the estate of the fatheT if no aurasa nor any 
of the other sons called riidhabhajnb. exists ( and the reBt of the 
estate is taken by the sapindas ), while Kaut , Devala and K6t. 
( 857 ) state that the dattaka, ksetraja and other kinds of sons 
are entitled to one third share only if an aurasa is born 
provided they are of the same varna and that if they are of a 
different caste, they are only entitled to food and raiment. If a 
man, having no son, mads his daughter a putrika or thinking 
himself to be impotent had a ksetraja son or adopted a son 
and then an aurasa son was born, difficult questions of the dis- 
tribution of his property arose on which there was no un- 
animity. Manu IX. 163 sayB that only the aurasa son is 
entitled to all the paternal wealth and all the other kinds 
should be given maintenance in order to avoid the fault of 
being cruel. But as regards the case where a putrika is first 
made and then an aurasa is horn Manu (IX 134) prescribes 
that these two should divide the paternal estate equally, 1235 while 


^1234^ zs 3 2; =tqt wnw? * atfhrtsr- 

gn. n ^ q by arrwr x 7. p 147 , 
TWW rma 11 emvr. 

q. by ftraT. on vr n. 132 gmvrm X. 13 p. 148 and fir. fib p 150 read mft- 
in rsmn. , rate* ^ , 3*^ mwpsrrammb*: . 

tn, 7, The (foho 93 b ) says tRsysre read ‘ 1 


1235 appears to combine Mann XX 163 and 134 'rm? ratT 

• 1 tt’ggqr w n Hint ^ » q.by ft, 

P. -‘i, wrr, ft. p. *37. , folio 93fc j 



652 


History of Dharmaiastra ( Vol 

Manu IX. 164 asks the aurasa to give 1/5 or 1/6 of the paternal 
wealth to the ksetraja This confusion and contradiction about 
the places and the shares of the several sons leads one to infer 
that the institution of several kinds of sons was not very 
common or generally recognized, was rather confined to some 
localities or communities and was dying out even in the times 
of the ancient smrtis, if it ever existed in full force at all 
at any time. 


As regards gudkaja, ksnlna and sahodha there is this to 
be said. They were the result of illicit connection ; but Borne 
one had to maintain them, to bring them Up and be their 
guardian. The smrtis when they assign these as the sons of 
the husbands of the women of whom they are born aTe really 
providing for these matters of maintenance and guardianship. 
Br. sayB that dattaka, apaviddha.krlta, krta, and saudra, if of pure 
caste and pure actions, are middling, while the ksetraja, paunar- 
bhava, kanlna, sahodha and gudhaja are condemned by the good 
( S B. E. 33 p. 376 verses 40-41 ). 1236 The kanlna was to be 
under the guardianship of the father of the girl ( Yaj. H 129 ) 
till she remained unmarried, but when Bhe married the damsel’s 
son came under the dominion of the person who married her 
( Manu IX 172 ). The very fact that the kanlna was assigned 
to the husband who married the girl shows that this was done 
because it was deemed that by marrying such a girl the 
husband condoned her past lapses. Similarly in the case of 
whotfha, it was deemed that either the child must have been 

procreated by the husband himself before marriage or that he 
condoned the' conduct of the wife, It appears to have been 
thought that when the husband ( the party most concerned } did 
not openly object it was not open or allowable for any one 
else even by proof that the child was kanlna or sahodha to call 


q . by ft. r. p sszigrtfoU by it 

11 ® wr * hv^onilp^SS Jur IV 60 calls a w®* 

Tbaead versus quo led by^P d , ![ress „ over 

2 £ TS «?«-. m -**"*?2 

brfhm*9» profwlop i> *»l * * 6oldUr >’ 
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for the abandonment of the ohild. Similar remarks apply to 
the gudhaja As shown in H. of Dh vol. H pp. 571-573 if the 
wife was guilty of adultery the husband had certain powers 
of correction over the wife, but if he chose to be complaisant, 
then the srnrtis did not compel him to disown or abandon the 
child. These very srnrtis ( like Gautama, Vas , Nar. ) that are 
very harsh on women for adultery allow the gudhaja, kanlna 
and sahodha to be secondary sons. Bo the only way in which 
these two attitudes can be reconciled is by holding that when 
the husband condones moral lapses on the part of the woman 
whom he had accepted as his wife the srnrtis provide for the 
maintenance, guardianship and succession of Buch offspring of 
illicit connection. Even among medieval commentators there 
was divergence about paunarbhava, kanlna, sahodha and 
gudhaja; Medhatithi on Mann IX. 181 holds that they are 
entitled to nothing but food and raiment in any case, while 
the Mit. ( on Yaj. IL 132. ) holdB that even the kanlna and the 
rest take the father’s wealth in default of aurasa and the other 
kinds of sons. The Mit. (on Yaj. L 90). however holds that 
kanlna, sahodha and gudhaja being the outcome of adultery 
cannot be savarna with the husband of their mother, are really 
different from savarna sons and even anuloma and pratiloma 
sons. 


A good deal can he said about the spiritual benefit supposed 
to be derived from secondary sons. 


The high eulogy bestowed on the son in the Vedic and 
smrti literature has reference only to the am asa sou. Mauu IX. 
180 asserts that the eleven kinds of sons viz. ksetraja and the 
rest ( except aurasa and putrika ) are merely substitutes for the 
Teal bob, admitted to prevent the cessation of religious rites 
and in IX. 181 Maun states the final conclusion that such sons 
as the ksetraja that aie procreated from the seed of others really 
belong to him from whose seed they spring and not to the 
other man ( who takes them up ). Bt ‘®(8 B E. 33 p. 375 
verses 35-36 ) declaies : ' thirteen sons were enumerated in 


SSI a T 33 \ I8 i The (P. 73) quotes 
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order by Menu, out of whom only the auras® and putriks are 
the cause of propagating the line. Just as oil is declared by 
tho good to be a substitute {in sacrifices) in the absence of 
clarified butter, so the eleven kinds of sons in the absence of 
aurasa and putrtka 128 (are admitted merely as substitutes and 
not the real thing ).' Although YSj. H 133 declares that each 
succeeding one out of the twelve kinds of sons takes the estate 
in the absence of eaoh preceding one and offers pm$a to the 
deceased owner, yet the efficacy of the pindas offered by the 
several sons was deemed to differ very much. Manu leaves no 
room for doubt on this point when he says (IX. 161 ) 'a man 
desiring to oross beyond the gloom (of bad worlds, hells)through 
( or with the help of ) bad sons ( such as the ksetraja ) secures 
a result similar to what a person crossing ( a sheet of ) water 
in a leaking boat seoures ’. The idea is that secondary eons 
cannot confer the same spiritual benefit as the aurasa son can 
Medliatithi on Manu IX. 166 and the D. M. explain this very 
clearly. An aurasa son confers the highest spiritual benefit. 
The substitute sons (as indicated by the very use of the word 
prahnidhi) confer a much less benefit Even a man’s widow 
can perform his srSddba if he be sonless, but as Bhe 
could not offer the partxma iraddha her act was not deemed to 
be as efficacious as a sraddha performed by a son. Jaimini 
devotes several sufcras to the subject of pratimdh ( a substitute) 
in VI 3. 13-41. The main conclusion established is that gene- 
rally speaking there can be no substitute as regards the devata 
( the deity to which a particular offering is directed by the Veda 
to be offered in a particular sacrifice), the fire ( ahavanlya 
and other comeorated fires), the mantra ( which is to accompany 
a particular offering) and certain rites specifically presented 
to he done in a sacrifice (such as ‘samidho yajati* inDarfa- 
purnamasa ) and the svarnn ( the saorificer) OnJanmmVt. 

«3S. SS*4W53SRasi«' 

■ 55 v* ±' r. 

5 - » — *“ 



Rules tdiout a prahnidhi 


655 


111 ] 


3. 35 Sahara makes 1210 it clear that in employing a prahnidhi 
the vedic rite becomes deficient and does not yield the full 
reward of the religious act. The Satyasadha Sr S. ILL 1. 
asserts 1211 that there can be no substitute for the sacrificer, the 
wife, the son, the place, time &c. (prescribed by the Vedic texts 
for any rite ) Therefore it is clear that there was difference of 
view among very ancient writers about the spiritual benefit to 
be derived from substitute sons. The natural human tendency 
to simplify matters and water down strict injunctions prevailed 
and it began to be thought that even subsidiary sons conferred 
some spiritual benefit ( though not as much as the aurasa son ) 
For about two thousand years the ksetraja and other sons have 
been prohibited by the smrtis. For example, Br states that 
Manu first describes the procedure of myoga and then forbids it, 
that it is impossible to practise myoga in the dvapara and halt 
ages owing to the deterioration in man's knowledge and tapas 
( vide H. of Dh vol. n. p. 603 n. 1418 for the quotation ). The 
passage from Saunaka forbidding sons other than aurasa and 
dattaka in the Kali age quoted by Apararka and others haB been 
cited above ( n. 1131 ). 


A few remarks will be made on each of the several BonB. 

Aurasa. Baud. Dh. S. II. 2. 14, Manu IX. 166, Vas 17. 13, 
Visnu Dh. S. 15 2, Kaut. HX 7 and othere define the aurasa as 
the son procreated by a man himself from his wife married 
aoc. to sacramental forms prescribed by the sastra From Ap 
(quoted above in n. 1227 ) and Baud it follows that the aurasa 
is only the son procreated on a wife of the same varna as that 
of the husband ; but this was the purists’ view. Others including 


i ^ fir i afmbui 
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144itfl = t on Sr VI 3 35. 

wrehn surer ^ 

m matbBfniwb i m. 1 The d. m. ( pp 33-341 e\ P iams 

this sutra about there being no nitjfafh in place of a son by saying that it 
is restricted to certain sraula matters only such as the 'Pitaputriya saraan ’ 
or the uttering of a benediction in the words ‘tantave jyotismatim &c * 
and that if the sutra were taken ns forbidding a substitute for a son 
ei cr\ w here, ,t tiould be opposed to Manu (IX. ISO ) and 
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such medieval works as the Mit. ( on Taj H. 133 ), the Parijata, 
and Apararka hold that even the son prooreated on a wife 
married In the anuloma order 12 * 5 ( e. g. the son of a brahmana 
from a bsatriya wife or of a ksatriya from a vaisya caste wife ) 
was also aurasa The exception was the son of a brahmana 
from a sudra wife, who was called iaudra or parasava and 
distinguished from the technical aurasa, Prom the definition 
of aurasa given by all smrti writers ( and the dicta of such 
commentaries as the Mit ) it follows that in order to be an 
aurasa the procreation and the birth of the son must both be 
after the marriage But the Privy Council held long ago in 
Pedda Amani v Zemindar of Mamngpun ( 1 1 A 282, 293 ) 
that procreation after marriage is not distinctly necessary for 
legitimacy as a son even according to the ancient texts, that 
to hold so would he an inconvenient doctrine and that the 
Hindn Law is the same in that respect as the English Law. 1543 

From the times of the Jtgveda people prayed for the birth 
of an aurasa son and did not like to adopt the son of another, 
A Jtgvedic poet exclaims ( ViL 4. 7-8 ) ' As the wealth ( son ) 


1242 ■ £V it 3 iW v nn r a : i sn5?ira nr 7 , wrfvt rrv- 

t & w. ^ n 2 14, 1 rn wtf fcxi, ^ 

stgwismrv nnauft wrevtv tsrtwvr, 

rvri^ra- vtfbnar 1 H 1 . p. 554 , 1 mngmwsnvr 
srsnsrnfRT ^nr?rw -rhS 5 ** i 

^ j rw ) i «w °n m 

* vmPd&rftci t smrar p v to JLsfsrX&tf 

same views The JT^TTiV ( folio 93a } however remarks, ufw 

Viden 1130 above The position of the .H.t « 

someahat remarkable The Mit. admits that »yo«. is noli dloiied . 1 s t 
oresent Kali age (vide above? 628 ) and it qnotes a smrti test to ll. t 
. b _ t allows the sons of anuloma marriages to be aurasa and 
Sd before every other kinds of sons Therefore it fol.ow.that he 
Mi , either^ did not know the passage^ 

^T^Tfor'he^born classes m the Kali age or did not bold . 
^em to be authoritative ' 

, Tdalt 

Astbmisadocisionof 

»«** be taken to be the law «. M thB sah0(1ha The decision is 

bytbedescnpuon ofsuchseo^ 7 ^ ^ uz of the Ind, an Evidence 

:r C Vid a ePrtnnerjee, -Marriage and stndhana' p. 177 for criticism 
of the P. C. decision 
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of another ( who is unconnected ) is to be avoided, so may we 
be masters of wealth of out own ( i. e. son of our body) j Ql 
Agni, the child of -another cannot be one’s offspring ; it may be 
so in the case of the fool ; do not spoil our path. A stranger, 
born of another’s loins, thougn very pleasing, should not be 
taken, should not be even thought of in the mind (as one’s son). 
Then he goes back to the same house (from which he came); 
may a vigorous, victorious, newly born son come to us 1 ” ls4 * 

In modern times the courts generally recognize only two 
kinds of sons, viz aurasa and daitaka, the other kinds-of sons 
being held to be long since obsolete. Vide Nagindas v. Bacheo 
43 1. A. 56, 67. But two more kinds of sons have been recognized 
in modern times in certain provinces only, viz. the krtrima in 
Mithila (modern Tirhoot) and the putrikaputra among the 
Nambudri brahmanas of Malabar, both of which will be dealt 
with below. 


Putnkoputra. The two meanings of this word given by the 
Mit. and others relying on Vas. have been stated above (p. 647 ) 
Kaut 111. 7, Yaj. H. 128, Manu IX. 134 declare the putrika or 
putrikaputra to be equal to the aurasa son. The conception 
underlying the putrika has a hoary antiquity. There are traces 
of the putrika in the Bgveda itself. Vas W* XVEL 16 refers to 


1244. 


vrvro urwnv nvs wn>: win i w anvwnt- 

•wc«r>ww«r wrmw: s?i*ts*vhpir mrar ^ a i amr 

RnffcK-- Wts qnn nr VmnmricSg my: n ■*?. VII 4. 7-8. The verses are 
rather obscure, particularly the first one The meaning given above is that 

of such an ancient writer as Yasha inHir. Ill 1-3 He says that these two 
verses snpport the view that the son belongs to the begetter (and not to 
the adopter) ; • iraVT Waftg- usn qumSfa I nfaro- ». 1 

Compare 3TTU- U-U. D 6 13. 5 ‘ gw ^ W WTSWTt , The fHufr- 

Sms says that the verse ( a mTPT ) does not really mean to prohibit the 
adoption of sons but is intended to extol the aurasa. as otherwise it would be 
opposed to the indications contained in the story of the acceptance of 
Snn ahfepa as a son and to the words of the latter • may I become jour son *, 

I gsmrtiitgvR; i ft,. ft,. m 

gutu P 250 aVWf HU gvifm are the words of S*.tTV m if WT 33 5 
A 245 ' SlfWH u^rfD 

ri? 11 ^ A 124 - 7 - tbe PWffi fin 5) comments * 3*3 

§ UVHUWmSr fuvHspTpj w tfib'V l ... am Baal to TOvnrSr 

_ _ ■ _ s " Hal iqm rtTreavreut i sustht sv wrawfiama- 

17.1. Thef^H III. 4 reads suvnR to 




Rg. 1 184. 7 fn connection with putriks. That verse contains 
four similes in describing the advent of C/sas(Dawn)‘Affa 
woman that has no brother comes back to (her) male relations.... 
like a smiling damsel the Dawn unmasks objeots (or her beauty)'. 
The Nirukta (ill. 5 ) explains the first quarter as meaning that 
a brotherless maiden (after marriage) comes back to her 
paternal line for continuing that line and for offering piytjas 
( to her paternal ancestors ) and does not go to her husband’s 
line. The Jig, in several places refers to the difficulty of getting 
brotherless maidens married and to the fact of their remaining 
in their father’s houss as old maidens; vide Rg H. 17. 7 * amujUr- 
itn pitrah sacH sail ’ and IV. 5. 5. The Atharvaveda 1. 17. 1 
states ‘ like brother less sisters let these stand still with their 
splendours gone ’. Yaska explains that, as brotherless maidens, 
when married, bar the way to the continuance of the family 
of their husbands and to offering of pindas ( through their son ), 


so are these red arteries &c. Yaska ( Nirukta ill. 4 ) relies for 
the appointment of a brother] ess daughter as a son upon 
another very obscure verse of the Rg. ( Hi. 31. 1 ) 1216 * the 
husband declares ( or promises ) that the father may regard (the 
daughter’s son) as his son’s son The Nirukta 12,7 (HI. 5) quotes 
a Vedio text * one should not marry a brotherless (girl), for 
she becomes ( her father’s ) son ’ and holds that it expressly 
prohibits marriage with a brotherless maiden and also declares 
that such a girl becomes a son to her father. The brotherless 
maiden is appointed as a son by express agreement, but accord- 
ing to Gautama 28. 17 the opinion of one school ( which he does 
not approve ) waB that a brotherless girl became a putrika by 
the mere unilateral intention of the father and therefore one 
should not marry a brotherless maiden for fear that the father 
(without expressly stipulating bo) might intend her to be 
ouiriks. Manu HL 11 contains a similar caution. This re- 
commendation not to marry a brotberless maiden continued 
down to the days of Yaj. (I. 53 ‘aroginl n bhratnnatim >, 
though in modern times many would prefer to marry such a girl, 
-provided the father was well-off. Manu IX. 140 states that t e 

yes STISj 
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three pin&as that the putrikaputra offered were respectively 
to his mother, to the mother's father and to the mother's 
paternal grand-father. 

The putrikaputra is no longer recognised anywhere in 
India except among the Namhudri brahmanas of Malabar. Vide 
Tnakoor Jeebnath v. Court of Wards HA. 163, 167, Babui RUa v. 
Babu JPuran 1 Pat. L J. 581, Kumaran v. Narayanan 9 Mad. 260, 
Chemnauth v. Patalcuzhu 25 Mad. 662, 31 Mad. 310. It appears 
that even a Madras authority like the Smrticandrika 1218 was not 
aware of the prevalence of the putrikaputra in Malabar. 

Ksetraja This kind of son arose from the practice of 
niyoga. The origin of this practice and the limitations under 
which it was allowed have been dealt with at length in H. of 
Mi. vol. II pp 599-607. One matter not mentioned therein is 
this that the Brahmapurana states that ksetraja sons were very 
common among ksatnyas since they had no progeny either 
because they were cursed (by sages for their misdeeds) or 
- because they were constantly engaged in war. m9 The Baud. - 
Da. S. 11 2. 21—23 and Kdut. HL 7 declare the ksetraja to bo 
the Bon of two fathers, to have two gotras and to offer pindas 
to both fathers ( provided there is no aurasa son horn subse- 
quently ) and to take tueir wealth and that in offering each 
pinda they have to associate it with two names 1250 It is to ho 
noted that the Mit. on Yaj, II. 127 introduces the ksetraja as 
dvyamusyayana, although that word, as will be seen later on, 
has another significance also The Madanaparijata (p. 651) also 
regards ksetraja and dvyamusyayana as synonyms The 
Yivadata-dava ( folio 122 ) states that the dvyamusyayana and 
sons of intercaste marriages being forbidden in Kali it does 
not enter into any discussion about the rules of allotting shares 
to them. 


*w*«ar quoted bj amis? p 737. u ^ 1 
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Dattaka. This will be dealt with separately later on. 

Krtnma — ( or krta, as in Nar. dayabhaga 46 ). According to 
Manu IX 169, Yaj. H. 131, Baud. Dh. S II. 2 25 and 
the Mit. and other works a krtrima is a person (of the same 
caste as the adopter) who has no parents and who is adopted 
with his own consent by the tempting offer of wealth He is 
distinguished from the dattaka by the fact that he is not given 
by the father or mother and by the fact that his own consent m 
necessary ( so that he must be major according to the ancient 
Hindu Law ). Such a son is recognized in modern times only 
in Mithila ( Tirhoot ) and the adjoining districts and among the 
Nambudri brahmanas of Malabar ( as held in Vasudevan v 
Secretauj of State 11 Mad. 157). Considerable case law exists 
about the krtrima adoption, for which Mulla’s Hindu Law 
pp 563-564 ( 9th ed ) and Mayne's Hindu law ( 10th ed. ) pp 
393-294 may be consulted. 

Gutfhaja. There is probably a reference to such a son in 
the He. H 29. I 1251 ‘Oi Adityas, that uphold the moral law, 
that are always active, keep away from me sin as a woman 
giving birth to a child in secret ( removes it ) ’. 


Kanina. This word is derived from the word ‘kanya’ 
( a maiden ). Panini IV. 1 116 ( kanyayah kanina ca ) derives 
the word in the sense of “ child of a maiden ” and the Kasika 
gives Kama and Vyasa as instances of kSnlna sons The word 
kanlna occurs in the Atharvaveda V. 5. 8 and kuniuripufra occurs 
in 'the VajasaneyaBamhita. 30. 6. Nar. ( dayabhaga 17 ) 1K1 says 
that the kanlna, sahodha and gudhaj'a are the sons of the man 
who marries the mother of these and they take the wealth of the 
husband of their mother. The Parijata ( q by V. B. p. 56o ) 
states that the kanlna and sahodha become the sons of their 
mother’s father if the latter is sonless, but if he has a son then 
they become the sons of the husband of their mother and u 
both have no sons then they become the sons of both. 


Ki it a — ( the son bought). Vas. (17. 30-32) states that 
Hariscandra purchased Sunahsepa from Ajlgarta an 

lzsi. ipwm 3urqrevr ?fwn sift ^ n .' „ 

.... * .nr jia I v f smut • shit dter oJtu tsrvib ^ 

1252. 565 states ‘ 3Wrs*> 

SS'Tp ^hTwe^r. saysJ^H* >*, 
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Sunahsepa was a krlta eon. SmyaAidatta — Vae. (17. 33-35) says 
that Sunahsepa became the svayamdatta son of Visvgmitra as 
stated in the Ait. Br. (referred to above in n. 1244). Paunarbhava 
( the son of a punarbhu , ) — vide H. of Dh. vol. H. pp. 608-610 for 
the meaning of punarbhu and the remarriage of widows 

( pp. 611-621 ). 



CHAPTER XXVIir 


D ATT AKA ( adopted son ) 


No branch of Hindu Law in modern times has been so 
fruitful in litigation as adoption. There are instances, where, 
fifty years after a point in the law of adoption was deemed 
to have been settled by a Full Bench decision, the Privy 
Council intervened and overruled the Full Bench decision 
in spite of its usual practice to follow the rule of slat e decisis. 
The medieval digests are full of varying interpretations of the 
same smrti texts and the law of adoption differs from province 
to province according to the authoritative medieval works and 
modern case law. Voluminous works like those of Shastri 
Golapobandra Sarkar and of Mr. Kapur have been written on 
the subject of adoption in all its details. There is so much 
bewildering confusion and so much case law on the several 
aspects of adoption that it is only legislation that can resolve 
the tangled skein of the modern law of adoption. In this section 
an attempt will be made to present the law of adoption as 
evolved by the smrtis and medieval works and only some im- 
portant cases bearing in various ways on the ancient law will 
be cited. 


It has been shown above (pp. 641,657) how even in the times 
of the Rgveda the son of the body was eagerly sought for and how 
the adoption of another man’s son was declared to be nut worthy 
of being thought of . Even so late an author as Sukra (11 31) 
says that the adopted and other secondary sons should never he 
thought as one’s sons, since on seeing a rich man they desire to be 
adopted 12M *. Yet Vedic Literature contains some references to 
adopted sons. In the Tai S. VII. 1 8 1 we come across the 
the story of Atri ,« s » who gave an only son in adoption to 
Aurva in these words : * Atri gave his son in adoption to Aurva 


i 252a . 

23, 1. 7 and xx 16 ~ 26 ’ 



Ancient text* oa adoption 


663t 


331} 


who desired to have a son. Ha ( Atri}, having become empty 
(as it were, by giving away hia only son X thought himself to 
be destitute of atTength, to be weak and worn out ( lit. stale }. 
Ha ( Atri ) saw this catuxatra (A sacrifice of that name lasting 
for four days ). Ha made preparations for it and performed that 
sacrifice. Then he had four valiant Bone born to him, a good 
Hotr, a good Udgatr, a good Adhvaryu and a good s dbheya 
( skilful speaker in an assembly )’. The story of Sunafisepa in 
the Ait. Bn (33 ) shows that Visv&mitra, though he had already 
one hundred and one sons, adopted Sunabsepa under the name 
ttevaT&ta, with the consent of his fifty-one sons (withMadhu- 
cchandas 1253 at their head ), though the elder 50 sons disobeyed 
their father. It must he supposed that the later rule allowing 
only a sonless man to adopt did not apply to Visvamitra. 


The sutras and smrtis contain hardly anything about the 
dattaka except his name ( among the 12 kinds of sons ) or the 
definition, as in Baud. Dh. S. II 2. 24, ManuIX 168, Yaj. H. 130, 
VisnuDh-S 15 18-19, Nar. (dayabhaga 46) The Vas Dh.S is an 
exception. It not only gives a definition ( in 17 28-29 ), hut !b 
one of the earliest smrti texts to dilate on the rules about 
adoption (in 15. 1-9). What it says may be S 3 t forth in one 
place. “Man produced from seed and blood owes his birth to 
his mother and father. (Hence) the mother and father have 
power to give, to sell or to abandon him. But one should not 
give or accept an only son, for, he is required to continue the 
line of his ancestors. A woman should neither give nor receive 
a eon ( in adoption ) except with the permission of her husband. 
One about to take a eon in adoption should, after having invi- 
ted his kinsmen, having informed the ruler (of the intended 
adoption) and having performed in the middle part of his house 
a homo, with the vyuhrhs, take only him who is closely related 
and who is a kinsman not remote ( in habitation and speech ) 
If a doubt arises (as to the family of the person to be adopted) 
he (the person desiring to adopt) should treat one whose 
kinsmen are in a remote place as if he were a sudra ; for it is 
declared (in the Brahmana or Vedie works) ' by means of onq 
(son, aurasa or adopted) he (the adopter) saves many.’ If 
after a son is taken ( in adoption ), an aurasa is born (to the 
adopter) the adopted son shall be the recipient of a fourth 


nv rmw wr 33, e ibis is q , 
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Bhara" «» Manu IX. 141 refers to the adoption of a son who 
is not of the same gotra as the adopter and IX. 143 sets out the 
results of adoption. The other principal ancient texts quoted 
by the D. M. and V. Mayukha are those of Atri, Saunaka 1255 
Sakala and the KaiikapurSpa. The Mit. does not contain more 
than a few lines on the daltalca. It is only in suck late works 
(belonging to tbe 17th century and later times) like the V; 
Mayukha, the DattakamhnamsS, the Samskara-kaustubha, the 
Dattakacandrika, that the dattaka receives an elaborate treat- 
ment. In modern times the D. M. and D 0 (which is branded 
as a forgery by some Bengal writers) 1256 have been regarded by 

1254 - nvfh mnrRgfirfdwrr: i arv 

nnnf^nt) vrrau: i w <sNj jj 4 quunfa-yiTlqiai i w fi|- q r ttmq < u efi 
^nnShnihnsiw^nennp • s* wnjHpjv trai% w fSfou 

Pfinfmv soft vmgfdfitgm a grown ugttTHgieftq 
'^^gWuigin^roi^iftsTPikkrSrsi^sjsipiw yfif i trfbraftununnu 
aftrw: sw wguwm iift rouvre ;: i 15. 1-9 The Band. 

Grbyas'esasutra XI 6 has the first five and the last sutras out of these. In 
Apararka pp. 737-738, V R. p 568, the V. Mayukha p 112, V. P pp, 
477-478 and in the D M this passage is quoted The V Mayukha reads 
wrvk sew for W {§• -y fop r , while the ft ETT. ( foho 124 ) reads u -•TnTT'I- 
The Mit on Yaj II 130 quotes a portion of this passage. On w fg- «IHT- 
wnr the V R p. 569 explains ‘ if PlViliqqiuMI 

itwiw* ’ Apararka pp 737 and Sm C II. p 192 read euli^Siehn 
and explain respectively ‘ 3TOxqfSVpt$v ’ and ‘ 

J «L4fi j n ^ , » hut these explanations are not good, since the brother’s 6on is 
recommended as the best for adoption according to others Therefore the 
explanation of V R. p 569 -that means smn^Enft «* 

preferable. The whole of this passage of Vas except the last sutra is quoted 
in Ganga Saha » v. Lekhraj 9 All 253 at p 300 and tbe first five sutras m 
Tulsht Ram v. Behan Lai 12 All. 328,338 and Jogesh Chandra v Nntyakah 
30 Cal 965 at p 972. 

1255 Vide Appendix for Saunaka’s verses on adoption and for Baud 
grhya-fesasulra 

1256 As to the tradition among Bengal Pandits that the Dattaka 

candnka was fabricated by a pandit called Eaghumam to support tbe claim 
of an adopted son to a RSj, vide Golapcbandra Sarkar’s Tagore Law Lecture, 
on adoption (2nd. ed. of 1916 pp. 122-126) It may. however, be noted 
that m Bhagwan v Bhaguan 17 All. 294, 313 Mr. Justice Bane.jl refose 
to place any reliance on the tradition. 
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the Privy Council as of the highest authority in matters of 
adoption. In Collector of Madura v. Mootoo 12 Moo. L A. 
397 at p. 437 the P. C. observe : * Of the DattakamT marhsa. of 
Nanda Pandita and the Dattaka. Candrika of Devanna Bhatta, 
two treatises on the particular subject of adoption. Sir William 
Maonaghten Bays that they are respected all over India ; hut 
that when they differ the doctrine of the latter is adhered to in 
Bengal and by the southern Jurists, while the former is said to 
he the infallible guide in the provinces of Mithila and Benares’. 
But Jolly (T. L. L. p. 166) gives a far more correct estimate 
of the value of the D. M. when he says * It is simply a mis- 
fortune that so much authority should have been attributed in 
the courts all over India to such a treatise as Nanda Pandita’s 
Mltnamsa which abounds more in fanciful distinctions than 
perhaps any other work on adoption and it is high time that 
the numerous other treatises on adoption should he thoroughly 
examined and given their due weight’. In Bhagwan v. Bhagioart 
26 L A 153 at p. 161 the P. C. observe * To call it ( the Dattaka- 
mlmamsa ) infallible is too strong an expression and the esti- 
mates of Sutherland and of WeBt and Bubler seem nearer the 
true mark ; but it is clear that both works must be accepted as 
bearing high authority for so long a time that they have be- 
come embedded in the general law Yet even these works have 

been set at naught and departed from by Courts in India on 
many poiutB as will appear in the sequel. 

The principal matters to be discussed under adoption are : 
object of adoption, persons that may legally take in adoption, 
persons that may give in adoption, persons that may he taken 
m adoption, the requisites and ceremonies of adoption and the 
results of adoption. 


, Tfo °f adoption — Atri (verse 52) quoted above in 
note 1231 declares that that man alone who has no son should 
always secure a substitute for a son with all possible effort for 

Slf \ 6 °*, BeCU . ling oSerin S of pindas (funeral and sraddha 
cakes} and water. The D. C. quotes this verse and also an- 

5 t0 Manu,2S7 in ^hich the object of adoption 
nind* d to ba ^ofold, viz securing spiritual benefit from the 

and ? a X W ^ (0ff f edbyhim ^ and P^etuating the name 
d family of the adopter. In o ne of the latest cases on adop. 
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tion that revolutionized the law the Privy CWii uss . 
the peculiar religious significance t haTh2 a tf i ri! mphasBe 
among all classes of Hindus refer to ^ oi? *° ths 8011 

versos 1 06, 107, 137 m of ^ ? h ® 9th cJla Pter of Mam 

tion is the duty whiS everv do ° trine of ad °J>- 

proride for the continuance oftfc lf ne and tL * — fo 

ofptperty? 17 ^ 68 " “* that 5n tWs doot ^ e 
is S*"* r . COOSni26d as the inherent right of the son 
is altogether a secondary consideration. ’ 

Persons who con give m adoption — The primary right t D aive 

” ‘ SS, ' ‘S "» «* ’» » St. ..S’ 

® . f tl£> - r ' . The motiier cannot without the husband's 

permission give fa 0r 80n in adoption while the father is alive 

W M«n STS^ But the fflothBr al0De ( BB said 
16 ?J pi * 130 ) give her son in adoption if the 
^ °I hB iB inca P aWe of e^ing consent or has 
imSfl S? of ascetics, provided he has not expressly or 
impliedly prohibited her to do so. If both parents are dead no 

one else not even the paternal grand-father or the step-mother 
or a brother, oan give a man in adoption. If A has a son B 

and is then given in adoption by his mother into another 
family, it was held in Martandv. Namyan that A still retained 
his power as father to give away B in adoption (1 LB 1939 
Bom. 58GF.B.J. This decision has been dissented from by the 
Nagpur High Court in Skaradachandra v. Shaniabai (I. L. R 1944 
Nag. p. 544, F. B. ). But the reasons given by the Nagpnr 
High Court ate not convincing and the judges seem to be 
influenced by the diotum of the P. C. that the adopted son is 


1258. Vide Amarettdra Man Singh v Sanatan 60 I A. p. 242. 
Though it may bs conceded that in the majority o{ cases the object of the 
adapter is religious, the object of the giver and of the person adapted (if he 
is grown up) is far from religious The main object of the latter two at 
least in modern times is to secure .wealth without effort and hardly any reli- 
gious motives enter into their minds No one gives a son in adoption to a 
poor man, though a poor man has a sonl to save as much ss a rich man. 
Besides in adoption by widows, their motive is very often far from religions. 
They often adopt out of pique against their husband's brothers or nephews 
and for benefiting themselves monetarily by making agreements with the 
adopted eons to share the property with them. 


1259, aummaTffiarvT 
i Wuwft t m 1 PP. 119-J2J. 
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just like an aurasa son except in a few well defined cases. 
It cannot be supposed that the P. O. knew all the texts of the 
nibandhas dealing with adoption. Though the Bombay High 
Court held in P-utalabai v. Mahadu 33 Bom. 107 that a mother 
did not by her remarriage forfeit her right to give in adoption 
her son by the first husband, that decision was subsequently 
overruled in Fakvrappa v. Savttreioa 23 Bom. L R. 482 (S’ B.) 
which deoided that after Temarriage a widow has no power to 
give in adoption her son by the first husband. The same High 
Court held in Shamsing v Shantabai (25 Bom. 551) that a Hindu 
father, who, after the birth of a son, became a convert to the 
Moslem faith, did not by reason of his conversion lose his 
power of giving his son, who remained a Hindu, in adoption 
though the physical act of giving in adoption, being accom- 
panied by religious ceremonies, may have to be delegated by 
him to a Hindu. This decision was based on the CaBte Dis- 
abilities Removal Aot of 1851 ( for which see above p. 547, 
n. 1021 ). This decision is against the spirit of the ancient 
Hindu Law. 


What persons may adopt a son.— Every male Hindu, who is 
of sound mind and has attained the age of discretion though he 
may be a minor according to the Indian Majority Act (HI of 
1875 ), can take a son in adoption provided he has no son, 
grandsonor great-grandson, natural or adopted, living at the time 
of adoption The word ‘ aputrena' in the verse of Atri ( quoted 
above in n. 1231) is explained by the D. M. as meaning 
one who had no son at all or whose son is dead and as in* 
eluding the grandson and great-grandson. It would appear 
from a Bombay decision that even if a Hindu has a sou, grand- 
son or great-grandson disqualified from inheriting on the 
grounds mentioned above he cannot adopt (vide Bharmappa v 
Ojjangauda 46 Bom. 455). In the Dattasiddhantamafijarl of 
Bslakrsna (folio lib) it is stated that if the aurasa son of a 
person is congenitally blind, dumb or deaf he can take a boy 
adoption. In Knshnap v. JRaghavendra L L. R. (1942) Bom. 
492 xfc has been held, relying upon 46 Bom. 455, that a widow 


^ p. 3; eurqv WTTTP ir q^reuK* amsT fiS- 
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idea 3s that the permission ( anujfiana ) of the husband is not 
required to he given just at the time of the adoption and that 
it may he given long before the actual adoption, (3) In 
Madras a widow may also adopt without 1263 her husband’s 
authority, provided she secures the consent of the father-in-law 
or (if the latter be dead) of all the co-parceners of the husband, 
if her husband died as a member of a joint family, and if the 
husband was separate at the time of his death, then the consent 
of the father-in-law or ( if he were dead ) of a substantial majo- 
rity of her husband’s nearest sapindas. In this view the word 
‘ of the husband ’ ( in Vasistha ) is taken as only illustrative and 
not literally. (4) The Vyavaharamayukha, 1264 the Nirnaya' 
sindhu, the Samskaralcaustubha, the Dharmasindhu, that are 
regarded as authoritative inBombay and Western India, holdthat 
the passage of Vasistha refers only to a wife whose husband is 
alive and that a widow may adopt without the husband’s autho- 
rity. According to this school the husband’s authority to adopt 
is always to be presumed, unless he has prohibited his widow 
expressly or by necessary implication from adopting. The D. C. 
appeals to the general maxim ‘another's (or the opponent’s) view 
if not dissented from may be taken as having been approved 


1263 In Balsubrantanya v St Subbayya L. R 65 I. A. 93 at p. 99 
the Privy Council say , ■ their Lordships are not laying down that the 
requisite authority must necessarily be express but they agree with the 
District Judge that in order to constitute an implied authority there must 
be circumstantial evidence ol a cogent character Vide The Collector of 
Madura v. Stootoo 12 Moo. I. A. 397 pp. 435—36 where three of these four 
interpretations are pointed on t. 

1264. a iruvrvT vsr vetdvua; i wnumreg; at f^nf3 

uuut i .. 3«ft vrwminvi vnrr %qraTgjatt n mya? 

ft nnvh i arat iunurur uartyrt fqrrnrqfhwm- t *v «^wp,ii3; trau uraa: 1 
wut if? -=a i awvui y s mmat firar 314 s 

rvra: < i i^ tufa r&n y hi ydj 

p. 249 . tinmg onvrtf usrR ftdf-jwif} gk ur wggsvt Rsttfv i van <ribu- » 
‘ h ^ft ... ug. 1 1 ^ i 3t3tTjit4unfty&r«t i 3uri ^'P^f qr mmgti d v aalut 

^ * 41 1 < ^ i ^ * ! *^ ** ** 1 ^ ^ ®»T* 

isitPru^ mrvrnVrWqrfvsi i vntt m gugst t vt gvfh 

I it p 160, It will be noticed that tbe qj). 
reads qvvifl ur gsiJXT VT for stgsb ^Ug=ft VT in srbfqi’s text which is the 
reading o£ all other works, the former being probably a fabrication inserted 
to support widow’s claims to adopt. The D. M p. 3 notices the reading 
geptuft qrft in Saunafea’s text. For the maxim &c, vide 

mjfrxnw on II. 4. 12. 
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There is a large volume of case law about the construction 
of the authority to adopt, about the rights of co-widows in the 
matter of adoption, about the limits of a widow’s power, which 
are desmed to be outside the purview of this work. 


As regards the power of a widow to adopt in the Bombay 
school, when her husband was joint at the time of his deaths 
the case law has fluctuated from time to time Only a few 
cases may he referred to here. In Bamji v. G-hamau 6 Bom. 
498 (F. B.) a Full Bench of the Bombay High Court held that a 
widow, whose husband was a member of a joint family at the 
time of his death, could not adopt when Bhe has not the 
authority of her husband or the consent of the husband’s un- 
divided coparceners. After this deoision had stood for 50 years 
the Privy Council held in Bhtmabai v. Guriinathqouda 1J6S 
L. R 60 1 A. p. 25 that the Full Bench decision had already 
been overruled in Yadao v. Natndeo ( 48 1. A 513 ) and that a 
Hindu widow can adopt without the consent of her husband’s 


1265. In Bhimabai s case tbe Privy Council purpoit to follow the 
case of Rakhmabai v. Radhabcn 5 Boro H. C. R (A C. J )p 181. Ent 
in that case the husband was separate at tbe time of his death The P C. 
however point out that in Yadao v Namdto ( 48 1 A 513 at p. 529) it 
was said that the decision in Rakhmabai's case was not based on the fact 
that the husband was separate at his death or on the fact that the widow 
when she made the adoption had the estate vested in her and it was held 
that that decision was equally applicable where the husband was join . 
Apart from the fact that the dec.s.on of tbe P. C is opposed to tbe general 
sentiment of Hindu society at present, with the greatest respect 
criticisms have to be offered against the decision in Bhimabai s case Th 
passage of the Vyavaharamayutba relied upon in Rakhmabai s case an 
rXli's case has not been correctly understood T«hbawas 

combating the view of others that a widow cannot adopt at all 

, fn establish that a widow can adopt without h 

authority Bnt the Mayukha did not say expressly that 

without any body's author, ty or that she can ado P‘ even vl5hes on 

without the consent of the coparceners or even aga, ns their wis ^ 

the contrary if we look at the whole context whae heqnotes ^ ^ 

a verse of ( 930 ) it woul app asmed would be necessary. 

consent of the father of the hushan °r» E to another passage of the 

Further, no one drew tbe attent on of the P.C ^ ^ <Wojnen 

ssssir- =s- 
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co-parceners, when the husband was a member of a joint family 
at the time of his death. This decision was carried further by 
Amarendra’s oase ( 60 L A. 242 ) by holding that when a widow, 
who had authority to adopt, adopted even after the estate had 
devolved on a male collateral heir such adopted son would 
take the estate and deprive the heir of it. As any widow was 
held to be able to adopt in Bombay without anybody’s consent, 
hundreds of adoptions have taken place, which came and are 
coming before the courts. Another Full Benoh case held that 
when a Hindu coparcenary came to an end on the death of the 
last surviving coparcener and the family property became 
vested in his heir, a subsequent adoption by the widow of a 
predeceased coparcener was valid, but it did not revive the 
coparcenary nor did it vest the property of the former co- 
parcenary in the adopted son ( Balu v. Lahoo 1. L. R. 1937 
Bom. 508 ). When a co-parcenary was broken up by partition 
.mong the members, it was held 1266 that the widow of a co- 
parcener who died long before the partition cannot make a 
valid adoption and reliance was placed on a passage of the 
Ylramitrodaya ( quoted below ). 1267 


But these decisions have been dissented from in Bajtrao v. 
Ramknshm I. L. R. (1941) Nagpur 707 and in K. R. Sankarlmgam 
Ptllai v. Veluchami Ptllai I. L. R (1943) Mad. 309 ( F. B. ), where 
it has been laid down that when the surviving coparceners of a 
joint Hindu family were in possession of the joint family 
properties which they obtained in a partition among themselves 
after the death of a coparcener and subsequent to the partition 
a valid adoption was made to the deceased coparcener by his 
widow the adopted son was' entitled to reopen the partition. 
They rely by way of analogy on the provisions of Yaj that the 
posthumous son can reopen a partition already made and 
also on that of the disqualified heir when the disqualification is 
removed and on the dicta in some cases that an adoption dates 
back to the date of the death of the adoptive father. But no 
smrti text and no digest has extended the exceptional rules 
about the posthumous son and the disqualified heir to a Bon 


IMS VrieHtrachand v. Sojfial I. L. R. 1939 Bom. 512 an<3 IraM>a 
v. Rachayya I. L R. 1940 Bom 42. ™ppa 


i<mvr- 


1267 . 3 ** 5 * |1 

ffTfSr 1 TOHgpnrnnTCT freaag w 

qrevwfh. st r a t a mtiw-Ha ufr 

St u i wr si. pp, 431-32. 
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adopted after partition, Their reasoning aB regards the Bombay 
cases is not satisfactory. It amounts to thiB that as between 
the separating co-parceners the coparcenary may be extinct 
but as to the subsequently adopted son it exists i. e. a co- 
parcenary is extinct and existing at the same time, which, 
to use no stronger expression, appears rather strange. Besides 
the general rule is that partition is made only once(Manu 
IX. 47 ). The cases of the posthumous son and of the disqualified 
heir are expressly provided by way of exceptions. The usual 
rule is that exceptions are to be strictly limited to the matters 
expressly stated and are not to be extended by analogy to cases 
not covered by the words of the exception and that other cases 
are governed by the general rule. It is a canon of interpreta- 
tion in Hindu Law that a special text forming an exception 
to a general text Bhould be construed strictly and applied only 
to the cases clearly falling within it ( Gtmqu v. Chandrabhagdbai 
33 Bom. 275, 283, Hanmant v. Ganesh 43 Bom. 612, 624). Further, 
a Hindu widow is not compelled to adopt at any particular 
time ; she may adopt at any time during her life. In Baje 
Vyankatrao v. Jayavantrao 4 Bom. H. C. R ( A. C J. ) 191 it is 
noticed that the widow in that case adopted 71 years after her 
husband’s death. If the reasoning of the learned Judges of 
Nagpur and Madras is correct then when three or four genera- 
tions have succeeded to the separating coparceners, an adopted 
son can reopen the partition after three quarters of a century 
This result, to say the least, would be most unreasonable. The 
Nagpur High Court observes that every Hindu widow is a 
potential mother. This is a fiction which has been earned too far 
by that court and by the Privy Council A woman m the order 
of nature can hardly ever have an amosa son beyond the age or 
fifty or so, but when a fiction is employed a woman can brmg 
into existence a son even when she is 80 or 90 The Vtm 
Council have approved of the Nagpur and Matos decism^ 
raoentlv in Anant v. Shanlcar 46 Bom. L. R 1. rtiey a , 
a Hindu family cannot be brought, to an end 'etalc 1 » 
to nature law to add a male metnWto „ 

thill a potential mott 'V, r “5 1 Zmclmlmv Stated? Bom. 

decision .» A , - a 
Ii, B lwl V-P & ' , ■» i j fh«f tiiG decision in 

has been followed and it is JJ tbe PriYy Council. The 

Lahoo has been expressly overruled y t^ P vy disastrous 
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must be some limit to the power of a widow to adopt or 
some conditions in which it would be contrary to the spirit 
of the doctrine to admit its continuance or inequitable 
in the face of other rights to allow it to take effect ( L. R. 60 
L A. 242 at p. 249 ). In Madana Moluma v. Purshothama L. R. 
451. A. 156 the P. O. approving of Ramknshna v. Shamrao 
26 Bom. 526 ( F. B ) held that, when a man dies leaving a 
widow and a son and that son dies leaving hiB own son 
or a widow to continue the line by adoption, the power of 
the former widow comes to an end and cannot be revived ; that 
is, they were prepared to hold that the grandmother succeed- 
ing to her grandson who died unmarried could not make a 
valid adoption and allowed the grandfather and his ancestors 
to remain without the religious benefits that a son adopted 
by the grandmother would have conferred ( in Bpite of the 9th 
chapter of Manu on which they rely in Amarendra’s case ). 
According to the recent rulings any widow whose husband died 
a member of a joint Hindu family may adopt al any time even 
when the other members become separate and may remain 
separate for 50 years or more and yet a large slice of tbe estate 
may be taken away after several generations have succeeded, 
laboured and acquired a vast estate. Further, it is not clear 
how far the P. C. will go in their solicitude for the adopted son. 
Suppose three brothers separate and one of them sells the pro- 
perty that came to his share. If the partition is to be opened 
for the benefit of a son subsequently adopted by a predeceased 
member’s widow, will tbe purchaser be affected or not {supposing 
the sale is within 12 years of the adoption)? Supposing that 
the last surviving member of a family dies leaving a married 
daughter and a predeceased son’s widow and the daughter inhe- 
rits an absolute estate ( as she does in Bombay) and remains 
in possession for 30 years, is it meant that a son thereafter 
adopted by the widowed daughter-in-law can divest an estate 
vested for thirty years m a married daughter who is not a mem- 
ber of the family at all after her marriage? The recent P. C. 
decision in Anani v. Shankai appears to indicate that whatever 
the length of time the adopted son will oust a collateral to whom 
the estate may have gone by inheritance. Intending purchasers 
have become afraid that there is no knowing how far the 
. “® y , g ° These decisions will lead on to hurried sales 

immedtetST y Pr0P * rty a * whatevei P ri <* may be fetched 
Si*! 1 , coparcener dies leaving a widow. The result 
of the several decisions of tbe P. C has been that properties of 
85 
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market value do . not ykld &eir proper 
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SJT °^ Ie ” nlng Aot - Acfc 18 of 193 7. the decisions of the P C 
about adoption, sec 39 of the Transfer of Property Act It 

s3 id !**£**% l he Leg5slature declared that the joint fanu/y 
Ml ^ Sa f t P 8 has been abrogated, if all the inno- 
vations introduced by legislation and judicial decisionsare to be 
Kept intaefc. 


A widow who has attained years of discretion may adopt 
/ t m ammor according to the Indian Majority Act 

tot I875j It has been held in Bengal that an unchaste 5 ** 
widow cannot adopt, hut in the Bombay Presidency it has been 
held that a sudra widow, though unchaste, may make a valid 
adoption. If a man dies leaving a widow D and two sons A 
and B, who form a joint Hindu family, and subsequently A 
dies leaving a widow C and his brother B, and if B dies un- 
married and the mother D succeeds as heir to her unmarried 
son B, she has still the power to adopt a son. The duty of 
continuing the line was oast upon both A and B and not on A 
alone and therefore when A dies that duty is cast on the survi- 
ving coparcener B Therefore the proposition laid down in 
Ramknshtia v Shamiao cannot apply and the mother of B can 
adopt ( vide Avant v. Vnyaneshwar 46 Bom. L. R. 353 ) 


Who may he adopted. 

The person to he adopted must be a male according to the 
Vyavaharamayukha 5570 which relies on the analogy of upanayam 
( that only a male undergoes, as stated in the ancient text 
‘ astavaream brahmanam-upanayila). This has been followed by 


1268. Vide Sayamalal v Saudatntm 5 Beng L. R. 362. 

1269. Vide Basvartt e Mallapjba 45 Bom 459 

1270 gufifcr * Tf&n i * ^vt ga (*3 '• * y)~ rft 

uy Cm ’WW C -) '! B4-OW I Wldirbd+^’-sIWStfBUWIlfa' 

fi l' d * 4 h --u ei vas qv—stK* 1 ? wg i u r aiiuifls swCTrrtpffcr—irfr 

* ig f° stmfe 1 *v vjg pp. ios-109 

For wwfir w i fflg l gi wr fe r, 3IPT.S TV 10.2 and 
thereon The says tpr srfq ^fpfTTT -l=?rRftrvi JTv 1 ITS 

orrNhneuvrmpt -ustsTvvrN vt*nt 1 ij'Kpn 

tiring 1 fill jenl p. 162) 
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the Indian Courts. 1271 But the D. M. ( pp 11&-116 ), Sam. K. 
( p. 188 ) and Dharmasindhu 1272 relying upon such instances 
as that of SSnta, the daughter of king Dasaratha ( who was 
adopted by king Lomapada) and of Prtha, who was the 
daughter of Sura and was adopted by Kuntibhoja, say that even 
a girl may be adopted Pannalal in ' Kumaun local customs ’ 
states that a girl may be adopted as a daughter in Kumaun 
by custom The person to be adopted must be of the same 
caste as the adopting father Yaj. II. 133, providing that the 
twelve kinds of sons that offer the pinda and take the wealth 
one after another in order, applies only to sons of the same 
caste. Saunaka also requires sameness of caste. Manu IX 168 
employs the word * sadrsam which was interpreted by Medha- 
tithi as meaning ‘ similar to the adopter in qualities and not 
in caste’. Medhatithi 1273 expressly states that a brahmana 
may adopt a ksatriya boy. But Kulluka and the other com- 
mentators of Manu, the Y. Mayukha and other works hold that 
the boy must be of the same caste The Sam K. p 150 and 
Dharmasindhu go a step further by saying that even a 
brahmana should adopt another of the Bame country. The Vayu- 
purana (99 137-139) narrates that Bharata, son of Dusyanta, 
adopted Bharadv^a, son of Brhaspati and a brahmana, who 
then became a ksatriya. 127 * The courts accept the view of 
Kulluka and the rest. It is likely that courts may allow a 
boy from a subcaste of each of the four principal varaas to be 
adopted by a man belonging to another subcaste of the same 
varna. 127 *“ Saunaka and Vrddha-Yaj q by D. C provide 


1271. Vida Gansabai v Anant 13 Bom 690, where the VyavabSra- 
mayukha ts expressly referred to and followed in preference to D M. and 
Samskaralaustnbha. Vide also In re Munshiram 12 Lahore 638 at p 661. 

1272. For the quotation from the U?). vide H. of Dh vol I. p 440 
» 1119. The D. M. adds passages from the ^dujiui fe g n < l u r 

and arffot j Vid e 111. 2-3 (or. ed chap 104) for the adoption of 

and TTOTVUT, VTrtM-.lug, 9th chap, for that of 

57 S 3 ® die I amgugra yjrf t 

III p 158 

* n *Tg 99 157. seems to he a corrnpt form 


1274a In Raj Nandtm v Aswmi If,, marl. L. R. (1941) 1 Cal 4S7 the 
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that the dallatca may be of a different caste, but that suoh a 
son will not take the wealth 127s In spite of the words of 
Vus. 15. 3 and of Saunaka ( that one having an only son should 
not give him ) the courts have held that even an only son may 
he given or taken in adoption and that the words of Vasistha 
are merely recommendatory. Vide Sn Balusu Ghtruhngasmmi 
v. Sn Balusu Ramalakshmamma 26 I. A. p, 113 and Vyas 
Ciiimanlal v. Vyas Ramchandra 24 Bom. 367 (KB.) In connec- 
tion with the force of the words of Vas. 15. 3-4 stating why an 
only son should not be given or taken, Jaimini’s rule contained 
in what is called the * hetuvan-nigadadhikarana 1,276 ( Jai. I 2. 
26-30 ) came in for very exhaustive discussion in Bern Prasad 
v Hardai Btbi 14 All. 67 { F. B. ) and Radha Mohun v Hardai 
Biln 26 L A. pp. 113, 146. There are several Vedic passages 
like this, * he offers the grains into the fire with a winnowing 
basket, for food is prepared with the help of it ’ (Tai Br. I 6. 5)- 
The question ia whether such sentences put forward a reason 
for what is enjoined in the preceding portion or whether they 
are intended merely as arlhav5das ( i. e. for the praise of what 
is stated in the preceding part of the passage ). Jaimini con- 
cludes that they are for the purpose of praise 1117 alone. 


1275. vfil 3^: wfotf i aisrnpr a a gptre&rarv 

mi it erar a--- 'wamnr wnsnsm » msuftv: sat nun ' 

frciuft ifendtvt trciunnsr i mwrernpmre g gnft w 

-’g. p 7 , di. quotes the versa TOltf & as WTO 3 (P 101 ) 
also as tfgnNm*s( P 52) 

1276 i fgrifcg tpnn^TipnnraT ^ * w . 

X. 2. 26-27 ; sra % gyw 3^ ibr mr farvu 

fifc igs^wqww &mv • w, «*»* 

Urmrdt ^ w* ' 

1277 Nigada means' a sentence or sacrificial formula’ and hetuva 
meaD s containing a word or words ( like 'hi') which we generally used to 
Indicate a reason ■ for a statement already made. Id preparing foo 
crams tho surpa is required for winnowing them to free them from s • 
aTalM are required the pan or pot for boiling the grams and a ladle fo 

( Continued on the next pt*& e ) 
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The eldest son also should not be taken in adoption, since, 
asthe Mit, (on Yaj. IL 180) puts it, it is the eldest son alone 
who is the foremost in serving the purposes of a son as regards 
his genetive father aco. to Mann IX. 106 which says * a man 
becomes one having a son (a father) by the mere faot of the 
birth of his ( first ) son and becomes free from the debt owed to 


( Continued from the last page ) 

prepared ) may equally be used instead of the ^urpa. But the object of the 
latter half is not to assign a reason, but rather to praise and recommend the 
snrpa as the means of making the homa and so nothing but the surpa can be 
employed in making the offering. The Veda is the final authority in all 
matters pertaining to sacrifice; it does not stand in need of giving reasons 
for its prescriptions but it may eulogise an act to induce people to perform 
it. Therefore in the hetuvan-mgadadhikarana Jaimim does not lay down 
(as thought by Mandlik and by the High Court in 14 AH. 67, pp 73 , 84, 125) 
that when a text is supported by a clause containing words of reason.it 
should be regarded as merely recommendatory (and not obligatory), but 
what Jaimim lays down is that Clauses containing words generally meaning 
* reason ' are to be construed as arthavadas ( praises ) of the obligatory rule 
contained in a previous clause. Hr. Mandlik says ( p 499 of his • Hindu 
Law’) 'It is a rule of the Purvamimarasa that all texts supported by the 
assigning of a reason are to be deemed not as vidhi but simply as arthavSda 
(recommendatory). When a text is treated as an arthavada it follows that 
it has no obligatory force whatever. Sabarasvamin constructs an adhi- 
karana on this head which he calls • hetuman-nigadadhikarana ■ (quoted in 
14 All. 67 at p. 73). This is entirely wrong as shown above and the adhi- 
■tarana is not called 1 hetuman etc ’ but * hetuvan etc. \ Acc to Jaimim 's rule 
the words of Vas 15.3 * natkam putram ’ contain a vidhi (an obligatory 
rule), while the following clause containing the word 'hi' (indicative of 
a reason) 's* hi santat, lay a pnrvciZm ' is merely an arthavada, which praises 
the vidhi by emphasizing the importance of a son. Sarkar in his 'MimSmsa 
Rules (pp. 175-176) correctly represents the meaning of Jaimim, though in 
somewhat obscure language The decisions m 14 All. 67 and 26 I A 113 
are correct so far es the Hit. and the Mayukba are concerned, though 
the judgments m the former case are wrong ,n what is regarded to be the 

aVrec 3,1 pre . ccpt5 EUpporled by the a ss igmMn t° of" a rwfoTare”o be 
taken as recommendations only, but thev evnr/»c e 
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the pifrs But, in modern times this rule is taken to he only 
recommendatory and the adoption of the eldest son is held valid 
as also that of an only son 1 * 78 . The V. Mayukha (p.108) states: 
aeo. to the Hit. the prohibition to give the eldest son affects 
only the giver hut not the adopter and he criticizes the Mit that 
Mana IX. 106 does not forbid the giving of the eldest son, but 
only provides that by the birth of the first son a man becomes 
free from debt ( to pitrs ). So the V, Maynkha goes a step fur- 
ther and holds that there is no prohibition at all either to give 
or take in adoption the eldest son, while the Mit., though it 
does not hold the adoption bad, seems to hold that the giver 
incurred blame. The Sam. K. p. 150 also does not allow the 
adoption of the eldest son. Two or more persons cannot adopt 
the same boy and if they do so the adoption by each is invalid' 278 . 
The DvySmusyayana adoption, to be described later on, is an 
exception. 


The texts contain rules about preference in selecting a 
boy for adoption, when several are eligible The Mit. 12 ® on 
Yap JL 132 declares that the verse of Manu IX. 188 stating 
that 'when out of several brothers who are sons of the same 
father one has a son all of them become, through that son per- 
sons having a son’ does not provide that he becomes really e 
son of all but it indicates that when a brother’s son is available 


1278 Vide Kashibat v TaUa 7 Bom. 221. Tukaram v. 

1 Bom. L. R. I'M (for val.d adopt.oa of eldest sop ). where »t ™ 

rr. 
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for adoption another boy should not he adopted. A similar 
explanation had been given by an ancient commentator Deva- 
Bvamin. The D. M., D. O. ( pp. 5-6 ) and Sam. K. p. 150 quote 
passages of Saunaka 1281 and Sakala that a man should prefer 
a sapinda or a sagotra to one who is not a sapinda or of the 
same gotra. The D. M„ D. C., the Sam, K p. 150, the Dharma- 
sindhu recommend the following order: the full brothers son, 
then a sagotra sapinda, then a sapinda though not of the same 
gotra ( such as a boy from one's maternal uncle’s line or a 
paternal aunt’s descendant ), then one not a sapinda though of 
the same gotra, then one who is neither a Bapinda nor a sagotra. 
This order is purely recommendatory and an adoption in breach 
of it is quite valid. It has been recently held that an adoption 
is invalid if the hoy adopted be congenitally and incurably 
deaf and dumb though not an idiot. Vide Ruiendra v Biiolanatti 
I L, B. (1944) 1 Cal. 139 

As to the age of the boy to be adopted there is great diver- 
gence among the medieval writers which is also reflected in the 
case law. In this connection certain verses of the Kalikapurana 
assume 1282 great importance The V. Mayukha and the D. C 

1281. angrormt mvoig tsaV- samns: t agwftswtWr at auva a w 
uehraumf? ar ' stgaaii fsNt 

nftqrgqSg i um-waw ua m«aq?v« t Taat^ < both q. by gw. p. 

41 and 48, and gw. 'W. PP 5-6. A comparatively late wort called 3JW- 
(composed after about 1700 A. » , since it 
mentions the gw4St?rarUt and ) after an elaborate discussion of 

Rg. VII 4. 7-S and the above passages of Saunaka and Sakala states the 
following conclusion (D C College Mb No 133 of 1886-92 folio 16 b) 

* wt ... ... ?m 3mni u aiw'n=i<iB««"int 

1282. Rjrfiqvt V: I a uW: w tp nfl VT|h 

s q samgifa gw nni i vsbvvH g$rS ssb whc » g ufS esi- 

VTTW q. by gw- 5ft P 122, At HI P 250, iq. p. 114. gw. ■*. 
PP 31-33 ( reads q ufl a jfag : qW9 l g W ?g grlf&), 

W qfr. p 169 (reads ■^jyrcrvf^ and au v rnr 3rgtw) The ciida was usually 
performed In the third year and the locks that were kept on the boy’s head 


depended upon the number of the pravara sages of the gotra of the father. 
Vide H. of Dh vol. II pp 260-265 for cudatarana. So If a boy (who 
was arwiflw) was adopted after cuda, his position would be this that some 
tjlWlts would hat e been performed with one gotra, while others would be 
performed with another gotra l. e. be would thus belong to two gotras. To 
prevent this and to complete his affiliation into the adoptive family the 
putresti bad to be performed. 
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hold that the passage is of doubtful authenticity (as the verses 
are not found in several mss. ), while the D. M. and the Nirnaya- 
sindhu hold them to be genuine and the Sam K, pp, ( 169-172 ) 
after referring to these views states that those verses are opposed 
to what is stated in the Ait. Br. about Sunahsepa who was adopted 
by Visvamitra as a son even after upanayana. The verses are. 
‘O King! that son, whose samskaras up to (including) the cutfa 
( tonsure ) ceremony are performed with the gotra of his 
( natural ) father, does not (i e. cannot) attain the status of the 
adopted son of another When the ceremonies of cuda and 
upanayana are performed under his own gotra (by the adoptive 
father) the datlaka and the other kinds become (recognised as) 
sons ( in the adoptive family ) ; otherwise they are called dasa 
( slave ), After the fifth year the adopted ' son and the rest can- 
not be (recognised as) sons. Having taken one who is five 
years old, one ( the adopter ) should first perform the putresh 
These verses state four propositions: (1) If all samskaras 
from jatakarma to cutfa (ie including it ) have been performed 
in the family of birth that boy cannot be adopted in another 
family ; (2) if a boy’s cutfa and other later ceremonies are per- 
formed in the family of adoption he is fully an adopted son; 
(3) a boy over five years of age cannot be adopted at all , (4) a 
boy whose cuda has been performed in the family of birth may 
he adopted up to five yeaTS, provided the rite called putresti li83 
- is first performed in the adoptive family before any other cere- 
mony is performed on the adopted boy. The D. M. says that 
the best time for adoption is up to three years, then from three 
years to five is the next best ( gauim ) and that after five no 
boy can be adopted. The D C. ( p. 36 ) holds that a boy of the 
three higher classes can he adopted up to upanayana and that a 
Sudra boy can he adopted till his marriage The Nirnayo- 
smdhu seems to he of the same opinion The V. Mayukha K 


1283 About the the p 132 says ‘ 3U r3 

«frnra Pi 5 fl n{vgrvvfji3r > swfiiWd ^ 

I The #. ^ p 173 contains the *ords on* 

via sm *fr «• i° gift > 

SSS^JL refer to the adopt, on of an asagotra boy f 
re al opinion ; he only concedes that that 
to the adoption of an asagotra boy. tjt ^ 
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and Sara. K. both hold that even a boy not of the same gotra 
may be taken in adoption after npanayana or after marriage 
and even when the person to be adopted has himself had a son. 
In Bengal, Benares 1555 and BihaT the courts hold that the boy 
.must be adopted before upanayana. The same rule holds good 
in Madras 1284 ; hut there it is further held that if the boy to be 
adopted is of the same gotra as the adopter, the adoption may be 
made after upanayana but before marriage. In Bombay a 
person may be adopted at any age, even after marriage and 
even after he has had children and he may be even older than 
the adopter . 1137 In the whole of India, a sudra may be adopted 
only before his marriage, but in the Bombay Presidency the 
adoption of a. married man and of one having even a child is 
allowed also among Sudras 1138 . 


1285. Vide Gangs Sahai v. Lekhraj 9 All. 253 (at p. 306 the transla- 
tions of the Ralihapurana Verses by 'Sutherland and Colebrooke are quoted 
and at p 318 the authenticity of those ‘verses is held to he extremely 
doubtful); Raja Until md v. Jagannath 2 Patna 469. 477 (where the 
passage of the KaUUpurana is quoted), ,n which it was held that a boy 
may be adopted till upanayana and that it does not matter if the cnda 
ceremony is performed in ' the family of birth and .the pntresti is omitted at 
the time of adoption ; Chandrcshwar v. Bisheshwar 5 Patna 777 at p 844 
(where the passage as to five years was held not binding) ; vide Surabala 
Devi v. Sudhtrkumar AIR ( 1944 ) Cal 265. 

1286. Vtraragavav Ramalmga 9 Mad 1*8 (F B ) for the validity 
of the adoption of a sagotra after upanayanya and Pichuvayyan v. 
Snbbayyan 13 Mad 128 for the invalidity of a married man’s adoption 


1287. Vide Dharma v Ramkrishna 10 Bom 80. 84 (where it is said 
that though Nfiakantba-s explanation that the Kalikapnrana verses refer to 
an asagotra canses a difficulty, yet it does not follow that' he adopts that 
interpretation as his own) ,n which the adoption of a married asagotra 
brabmanawas upheld; Kalgavda u Somapja 33 Bom. 669 where the 
adopt, on of a married man having a son was upheld, but it was deeded that 
the sou bom before adoption remained lor purposes of inheritance m the 
natural family; Balabai v Mahadu 48 Bom 387 (where the adopted man 
■was older than the adopter ) 

I26S. Cficns.,., .8 Mad 40 , „ bwo „ u35 ha]d 


85 
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Saunaka required that the boy to be adopted must be 
putracchayavaha 1285 (one who bears resemblance to or is a reflec- 
tion of the aurasa son). This has led to differing explanations 
by the commentators and contradictory decisions in the several 
Indian High Courts. The D. M. and D. C ( p 21 ) both explain 
that the resemblance consists in the possibility of being pro- 
created by the adopter himself by niyoga and the like. The 
meaning of the D. M. is : A brother’s son or a sapinda’s son 
or a Bagotra’s son can he adopted because the adopter could 
have procreated a son by the praotioe of niyoga on the wife of a 
brother or a sapinda or a sagotra (according to the rules of 
niyoga ) ; but he could not have done so as regards his mother, 
or grandmother, daughter or sister or his mother’s sister. There- 
fore a man cannot adopt his own brother, paternal or maternal 
uncle, a daughter’s son or a sister’s son and the like One strange 
thing is that, though niyoga had been forbidden for many 
centuries before the D. M., the author of it brings in the rules 
of the long obsolete practice of nigoga ma to find out who could 
or could not be adopted. But stranger things were to happen 
Sutherland who translated both the D.M. and the D. C explained 
in his notes the word ' niyogadina ’ as ‘ by such an appointment 
or marriage and the like ’. Vide Stoke’s Hindu Law Texts 
p. 590 ( Dattakamlmamsa, sec. V. plaatum IS -note ). There was 
no warrant for introducing the word ‘ marriage ’ after 1 niyoga 
The rules of niyoga are different from those of marriage 
The judges most of whom were generally ignorant of Sanskrit and 
had yet to decide cases among Hindus according to Hindu Law 
as understood by them ( vide 26 I A. 113 at page 128 about the 
ignorance of Sanskrit among judges ) seized upon this explana- 
tion and evolved the curious rule that no one could be adopted 
whose mother the adopter could not have married in her maiden 
state ( i. e the relationship has reference to a time prior to 


1289. 

. HUT ' J^fTbe words 

” hth vnm i T* pp 144-145 an p 

urrv fra . The half verse vtSTtf 

^ oecex * D , * a56 ° (P 21 

JWSVHffi. 1Batmost llke 105, 2 

1290. For the rules of myoga vide H of Dh. vol, II. PP- S99-60V 
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marriage ). This is still the law 'in all Presidencies 1 ® 1 except 
Bombay. Although the D. M. stated that the boy to be adopted 
must be capable of being procreated by niyoga, at another place 
it remarks, after quoting verses of Saunaka 1292 and Sakala, that 
a boy of another gotra may be adopted except a daughter s son, 
a sister’s son and a mother’s sister's son. The Bombay High 
Court holds that any one may be adopted except these three 
( vide Ramchandra v Gopal 32 Bom 619, Walbai v. Heerbai 34 
Bom. 491 holding that a man cannot adopt his mother’s sister’s 
son, Ramknslma v Chimnaji 15 Bom. L. It 824 holding the 
adoption of father’s sister’s son valid). Very strange results 
have followed from this viz. the Bombay High Court has 
upheld the validity of the adoption as a son by a man of his own 
half-brother ( vide Gajanan v Kashmath 39 Bom. 410), of his own 
maternal nncle's son, and the adoption hy a widow of her deceased 
husband’s son-in-law ( vide iSitabai v. Parvatibai 47 Bom 35 ). It 
should be noted that the Dvaitanirnaya or Dharmadvaitanir- 
naya 1293 ( of Sankaiabhatta, father of Nilakantha ) and the V. 
Mayukha both hold after a very abstruse reasoning based on 
several Mlmamsa rules, that men of the three higher classes may 


J 

1291. Vide Mtnakshi v. Ramanada 11 Mad. 49 (F B.), Bhagwan 
Singh v. Bhagwan Singh I. R. 26 I. A, 153, 160, in the latter of ■which the 
texts of Saunaia and Sakala are relied upon. 


1292 am 'erwnw- < — mniiwqsa sat t 

miwr uriitVj- ga- wfef 1 ... straw t grnmrnrawni mci- 

’tqsw'tesut.i nrfnkv wigFttigd f^rr i gnf i vaa umtavnq gTfihr- 
vtefcg frfsv i gw ranf, 

HflWai?' tft pp SOandlOlj^ ^ p 8, spy. xj p 6 quotes T5irafj’ s 
verse. The gW- elsewhere { p. 98 ) and the g. w). p 158 read ^WIT 
gat and the g. ^ p 176 reads ‘qftiN umTsi'd VT tg^iurt 'mm 
while the Vi«e[tiPiviv (p 105) and the rtf. rrgjg p. 110 read 

^ gtginan q by the qpa. rf). p 146 reads ' vrilta 

nr Fik v; ga. nrrag t ’ 


1293. Vide the text of the V. Mayukba p. ill and notes pp 173-179 
in nay edition of the V. Mayukha for explanation. The Dvaitanirnaya 

(p. 105) concindes. ^fsm ri i P r v) gm35Tirn5ni5aflrsg.» 

UUT VTWf- > The V. Mayukha p 111 follows 

the D vaitanirnay a and states that usage is m accordance with its oxplana- 
lion -ETiii ^ i j In Goj>al v Hattmant 

3 Bora 273 at p 2E0 it was held that Nilakantba also interdicted the 
adoption of the daughter's son and of the other two by the regenerate 
classes It is submitted that this view os to the position of the V; 
Mayukha on this point is entirely wrong 
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adopt a daughter's son, a sisters's boh or a mother's sister's son sod 
that a sfidra must adopt one of these if available in preference 
to any one else, ( The Bombay High Court follows the inter- 
pretation of Saunaka's verse given by Nandapandita in 
preference to Nllakantha's, but in its 1 turn disregards the 
authority of Nandapandita who forbade the adoption of a 
brother or uncle. It would have been far better if it' had 
generally brushed aside everywhere the dicta of Nanda- 
pandita and preferred the interpretation of the Mayukha. 
Popular sentiment is in favour 1 of the daughter's son 
or sister’s son being adopted, as they are the nearest and often 
the dearest relations, and yet the High Court shuts the 
• door against them, while it opens it ajar for the adoption of 
a brother or maternal uncle or his son or one’s own daughter's 
husband, which appears absurd to people. Besides the High 
Courts have recognised the adoption even of a daughter’s 
son 1294 on the ground of custom by Ds£astha smarts brahmanas 
in the Dharwar District ( vide Sundrabai v Hanmant 56 Bom. 
298 ), by Telugu brahmanas ( Ytswasundaia v. Somasundara 
43 Mad. 876 ). Sudras can adopt a daughter’s or sister’s or 
mother’s sister's son all over India. The D. M. went so far as 
to say that a widow could not adopt her brother’s son. 1295 The 
D. M. ignored the fact that the widow .adopts to her husband 
( and not to herself ) who bore no relation to his wife’s brothers 
wife and who could have himself adopted that son. The Bombay 
High Court and the Privy Council have discarded thiB absurd 
proposition of the D. M Fannalal in ’ Kumaun Local customs 


1294 It may be noted that the question of the adoption of the daugh- 
ter’s son cropped up even in the tunes of the Peshwas. In * Selections from 
Peshwa’s Records' voi 43 No 146 pp 116-117 the opinion of Kamsastn, 
the Chief Justice of the Peshwa’s court, is sought on the adoption of a 
daughter’s son from the Ratnagin District The Prthvlraja Rasau states 
that the famous Chohan hero Prthvlraja had been adopted by bis ma c 
grand-father Anangapafa of the Tomara dynasty of Mb, « 
historians say that this is imaginary (vide ’History of Medieval India by 
prof Ishwan Prasad p 9 n ). _ 

SEL m £T 

dosses of Nanda Pandita -here they deviate from or 


(p 161). 
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notes that in that part of India a daughter’s or a sister’s son 
may be adopted (p. 14 para 56 ). It has been recently held that 
the adoption of the illegitimate son of a woman even among 
sudras is invalid. Vide Apya v. Bamahlta 1 L. R. (1941) Bom. 
350. This was relied upon for holding that a woman cannot 
give in adoption an illegitimate son among Lingayats in 
Ttrhangauda v. Shimppa A.1E (1944) Bom. 40. 

It is now necessary to say a few words about the dvyamu- 
y/at/ana. A dattaka is of two kinds 1295 , lcevala (simple or 
ordinary ) and duyamusyayana ( the son of two fathers). When 
a man gives his only son in adoption to another under an agree- 
ment that he is to he considered as the Bon of both the natural 
father ( janaka or janaka-pit r) and of the adoptive father 
{ palaka ), the son so given is called dvyamusyayana. The 
Bombay High Court has held that in order to constitute a 
dvyamusyayana an express agreement as stated above must be 
proved even when one brother adopts the only son of another 1257 , 
A dvyamusyayana inherits both in the natural and adoptive 
families. The word dvyamusyayana was employed in some of 


1296. ant 'u farr^t: s , afs«rr«wi*[ i wra? ftvtt etwa « 

a*mkuri%Rt WWI I rv. P 114. The (pp 61,66) 

employs the word for g i a ag w qi Vide Laxm,pattrao v. Venkatcsh 

41 Bom 315, Huchrao v. Bhtmarao 42 Bom 277 It has already been 
seen ( p , 659 ) that the Mit employs the words dvyamusyayana and ksetraja 
a s^ synon yms. Nar , (dSyabhaga 23} appears to use it in the samesense. 

In this verse Nar. does not employ the form dvyarausySyana. bnt the 
word amusyayana with the adverb 1 dvilj • meaning ■ twice \ The word 
dvyamusyayana .s made up of • dvi > (two) and ‘amusyayana' (issue 
of this man, issue of so and so ) The word amusyayana occurs m the Tai 
Br II 7 7.7 (anrt v Twemgwprt sn gwnumpr ^ivWusm%) 

and in the Atharvaveda IV 16 9, X. 5. 36 and 44, XVI. 7 S ,n the form 
• amusyaya na amu syah putra In the Hir gr. I. 9 19 we have ggn*ms«njr- 
tncrmtmuES-nSi, where Matrdatta explains: sigsvni sugevniw rfit- 
Similar words occur in the Bharadvaja gr II. 19. Katyayana has vSrtika 2 

» on Pan. VI. 3 21. ‘ Amusyayana ‘ is 
ormed from 1 amusya ‘ (of this or that man ) in the sense of ■ apatya • acc 
to Pamm IV. 1. 99 {na<("<hbhyah phak) In the Asv. Sr. S (Uttarasatka 
J ' the wo J d * dvipravacana * is employed for dvyamusyayana. ‘ sm 7 ) 
gg ljgW fiwt 1 on which Narayaoa explains, rt 0 $ ishrm^rar 

° 41 Bom 315 v. 
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the smrtis as applicable to all such sons as the dattaka, krIta 1J5J . 
The V. Mayukha quotes a prose passage from Katyayana 
( which is attributed to Paithlnasi in D. 0 ) and the 
V. Mayukha, D M. and D C. all quote a verse ( which is 
ascribed to Pravaradhyaya by the first and to Parijata by the 
D. M. ) that supports this. The D. M and D C. both quote 
two sutras of Satyasadha and Sahara's gloss (bhuQjja) thereon 
in which the kset/cja is called tulya dvySmusyuyaya and 
the dattaka and others are called anilya dvySmusyayana Yaj 
U. 187 and Baud. Dh. S. II. 2. 21 provide that a ksetraja is the 
son of both the begetter and of the husband of the wife on whom 
the son is procreated. Therefore such a son is called mlya 
dvySmusyayana ( because he is always the son of two fathers). 
When the ksetraja became obsolete and forbidden, the only 
dvySmusyayana was an only son taken m adoption with a 
stipulation as described above. About the dattaka Manu IX. 142 
states the general rule that the dattaka loses the gotra of his 
genetive father and assumes that of the adopter. But a dattaka 
belonged to two gotras according to some, if his samskaras up 
to can hi wore performed in his natural family and the samskara 
of upanayana and those that follow were performed in tbB 
adoptive family. Therefore it waB not a general proposition 
that a dattaka .always belonged to two gotras. If all the 
samskaras from yatnhaima were performed by the adopter, 
then the dattaka would take the gotra of the adopter alone 
Hence the sons called dattaka and ‘the bought’ were styled amtyo 
dvyamusyayanas ( who were not in all cases dvysmusyayanas ) 
The D. M. states this 12 ” twofold division of dvyamusyayanas 
and employs the words mdjauii or mlya and amtyiml or am lya 

i 298 

ascribes tbw 

p 118 


_ p 44Ior the ** of 

pp. 188-89, vide qw. P ’ 
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to denote the two varieties and restricts the former only to a 
eon adopted with a stipulation as stated above. The ksetraja 
became quite obsolete many centuries ago and the courts have held 
that the anitya dvy amusy ay ana is also now obsolete 1300 It is 
now held that every adoption is presumed to be in the simple 
( kevala) form, unless a stipulation that the boy will be the 
son of both is proved ( when it will be a dvyamusyayana 
adoption ). 

When a man is adopted in the dvyamusyayana form, his 
son born after such adoption has been held to inherit as grand- 
son to the adoptive father, if the • dvyamusyayana son died 
beforo the adoptive father. 13003 


Ceremonies of Adoption . — The most essential ingredient m 
adoption is the giving of the hoy by the natural father and the 
taking of the hoy by the adopter with the intention to transfer 
the boy to the family of the adopter. Another requisite { in 
some oases ) is the homa called dattahoma 1301 which as described 
by Saunaka and Baud, is given 13 ® 2 in the Appendix. It is not 
necessary that the dattahoma must be performed immediately 
after the giving and taking, but it may be performed later and 
its performance may be - delegated to others when the giver or 
taker is a widow or a sudra or is ill &c. Although in Vedic 
times women composed hymns and although Harlta and Yama 
stated that woman had the upanayana performed on them and 
could study the Veda (H. Db. vol. H pp. 293-295 ), in later times 
it was held that women could not study the Veda, could not 
repeat Vedic. mantras and therefore could not perform ' any 
homa (including dattahoma). Therefore some writers said that 
a widow could not adopt at all, while others like the V. Mayfi- 
kha said that women are to be assimilated to sudras and so 
just as a sudra can get the dattahoma performed through a 
br&hmana, so a widow, though she cannot herself engage in 
homa may employ a brahmana to perform the dattahoma 
e H Dh. vol H. pp 365-368 (for deterioration in the 


V l deBff J !0 ^ fft ’- G « r **"eawo 57 Boo. 74, 77, where the two 
l.ods of dvyamnsyayanas are mentioned and it is stated that the anitya 
evyanrosyayana { s aow obsolete. , * 

1300 a. Vide Ganpatrao v Balkrishnal L. R (1942) Bom 340 

-2 < mSZSSltZ+ZtS ?**' Sbwi 1 

1302, Vide Appendix. 
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position of women), and note 1362 above and V. Mayukha 
quoted below. 1303 It has been held that the daUahom is 
not 1301 necessary among twice-born classes if the boy to be 
adopted belongs to, the same gotra as that of the adoptive father. 
Jolly ( in T. L L. p. 160 ) states that the Dattakadarpana refers 
to a text of Yama from the Sarasvatlvilasa to the effect that homa 
is not absolutely essential in all cases. From Colebrooke’s Digest 
V. 4 CCLXXHI it appears that Jagannatha held the same view 
The Dharmasindku remarks that in certain countries an adop- 
tion of a sagotra sapinda boy can he validly effected with the 
mere assent of the giver and adopter without Yedic ceremonies 
There is a good deal of conflict in the case law on this point, which 
is passed over Among sudras no homa is necessary. The 
ceremony of adoption as described by Baud, gr sesasutra IL 6 
4-9 ( which is probably the oldest on record and which Was the 
one to be followed, by the Taittiriyas or followers of the Black 
Yajurveda, according to D. M., Sam K. p. 177 and the Dharma 
sindhu p. 161 ) is as follows • When about to take (in adoption) 
the adopter makes ready (or collects) the following viz two 
pieces of cloth, two ear-rings, a finger ring, an acarya ( officiat- 
ing priest) who is well versed m the Veda, a bundle of kusa 
grass, fuel sticks of palasa ( Btttea Frondosa ). Then in tho 
midst of invited relatives, after informing the ruler, he serves 
food to.brahmanas in the assembly hall or in the middle of the 
house. He (the adopter) wakes (the brahmanas) pronounce 
the benedictions ‘May the day be, auspicious' May you fare 
well 1 May there be prosperity ! ’ and performs tbe acts (usual 
in all homas) from drawing lines on the altar up to carrying 
forward tbe Pranlta water. .Vide H of Db. rol JJ PP 309-213 for 
the procedure common to all homas. Then he goes into the 


1303 wi w gfrunu smwnrl- 

wwtai sumra; t *^3 P 112 i text > . . . ,„ lierc3S(cs ) 

594—595 notes 1392-1395 to r other texts treating women (of highe 
an*d Sudras alike 

1304 Vide Valubat v Govtnd 24 Bom. Z 18 , Bal "j 

Mrfoft.. in Bom «1 (P C), GTOJWP®; o „ 
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presence of the giver and begs of trim ‘ give me your son’. The 
other one {the giver) says ‘I give’. He (adopter) then take* 
hold of the boy with the words * I accept thee for the continuity 
(of my family )’. Then he decks (the boy) with the pieces of 
cloth, the ear-rings, the finger ring and performs the acts from 
laying fuel stioks round the altar up to the offering of oblations 
into fire ; he offers boiled rice into fire with the mantra ‘yastva 
hida’ (Bg- V. 4. 10 or Tai. S, I. 4. 46 1) as a pui onuvalq/a 131)3 
(prayer of invitation) and with the mantra ‘yasmai tvam 
sukrte ’ ( Bg. V 4. 11, Tai. S. I. 4. 46.1) as a yojya (prayer of 
worship or offering). Then having offered oblations of clarified 
butter with the vyahrtis 1306 he performs the acts from the offe- 
ring to Agni Svistakrt down to the giving of the cow and pre- 
sents. He (the adopter) gives as daksina (fee) to the priest 
these very pieces of cloth and rings ( with which the boy was 
decked ). 


The procedure laid down by Saunaka, who appears to be 
much later than Baud., is somewhat different ( though there is 
a good deal common to both ) and is meant for the students of the 
Bgveda (acc to Sam. K. p. 175). A few salient points may be 
noted. The adopter should fast the previous day, he should 
offer madhupcirka to the officiating priest, should perform all 
the details from the placing of fuel sticks -on the fire up to the 
purification of clarified butter with the blades of kusa grass 
The giver recites (when begged) the five verses beginning with 
ye yajnena (Bg X 62 1-5) and the adopter holds the boy with 
both hands while repeating the mantra ‘ devasya tva ’ ( Asv gr 
1 ^ 4 ?’ m , uttBTB tl10 tk * a »eaa-angad’ ( quoted above on p 641 
n : t203 > atld smells the boy on his head The adopter offers boiled 
rice with Bg V 4 10, X. 85. 88, X. 85. 41-46. A much more 
elaborate procedure is set out in tbe V. Mayukha (pp. 120—122 
text) and the Dharmasindhu (HI purvardha pp. 160-161). 

The results of adoption— Adoption has the effect of trans- 
ferring the adopted person from his natural family into the 
adoptive family. Adoption confers upon the adopted person the 
same rights an d privileg es in the family of adoption as tbe son 

1303 For the meaning of PuronuvaUa and Yaiva vide w nu 

voMI.p 1060 n 2372 and pp 1058-59^,^^^^ 

Agn, Sv 1S ta.n tide H of Dh vol. II p 20S and appendix p 1237 nTgf 

1306. The sjahrtis are tbe mystic sjllables bhn/i, bhuvah and sva h 

‘tihi^"om bin b °! MC - 0 ” paniea " Uh «»«* syllables as Miosis' ; • om bhuh 
’ , om bbovah sv aU a . Qm svaU 3 ,j h5 ., . 0B bb -, r Wm%ah $vah 
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of the body ( aurasa ) except in a few well defined oases. The 
basic text on this point is that of Manu 1307 IX. 142 which may 
ha literally rendered as follows : 'The son given should not take 
the gotra (the family name) and the wealth of, his natural father; 
the pinda (the cake of boiled rice offered to deceased ancestors in 
sraddhas ) follows the gotra and the wealth (Ie, is invariably 
concomitant with them); of him who gives (his son in adoption) 
th esmdha (obsequial rites) ceases (sofar as that son is concerned)’. 
The preceding verse (Manu IX. 141) states that the adopted 
son takes the wealth of his adoptive father and all that this 
verse says is that, after adoption, the son given in adoption 
does not take the name of his natural father and has no right 
in the wealth that then is the natural father’s and that he does 
not perform the obsequial and sraddha rites for his natural 
father. But from this verse a learned Hindu Judge derived 
the sweeping proposition that * the theory of adoption depends 
upon the principle of a complete severance of the child adopted 
from the family in which he is horn, both in respect to the 
paternal and maternal line, and his complete substitution into 
the adopter’s family as if he were born in it . There is no 
warrant for the idea of complete severance emphasized here. 
This dictum was followed in many cases and was accepted by 
the Privy Council 1JCs . Another great Judge went so far as to 


1307. 

BOT-. II tR IX 142 The Slit on Yij II 132 and V Mayukba p. 11 
read ■ n wSra SH:’- But this reading makes no change whatever in the 

meaning, since in ancient sutras and smrtis, the roots • Wap ’ and hr an 
derivatives from them are used prom.scnonsly ._n the same sense ivUhregarf 
to gotra and r.ktha Vide the words gotra-bbajal. and nUb *' b ^ ah cI ‘* 
above (on p 650 ) from Baud. Dh S II 2 36-37 and Gant 28 30-31, the 
words riktharn bhajeran ' (in Cant. 28. 19) and ‘ ^ 

28 26), Vas 17 84 (tayoralabhe r5ja harel). Y aj 11^132 

* apabaret * which ordinarily means ‘should steal or lak f d J 

vs, n 138 only m the sense of 'should take or claim’ Mann (IX » 
and 154) employs the words 'haref and * a ^ adyat ) ^Therefore 

Vide also ( in MaDU IX. 155) and ' 4 29 and w Sal 

the learned Judges in Dattalraya v 1340-41) unnecessanly 

Kcsarba v. Shtvsanfr 34 Bom L R _ 1332 ( t pp _ ^ Uoas . 

Miter into a long discussion on haret and bbaje 
lations of these words by Golapcbandra Sarkar and others 

1308. Vide Uimz Shttttker Mo'iro *. **!* m l „ (d 

ttt p 260. Vide Kali In O** Shunter l R10I.A1 

the acceptance by the ?• C, 
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aav that ‘an absolute adoption appears to operate as birth of 
the boy in the family of adoption and as civil death m the 
family of birth, having regard to the legal consequences that 
are incidents of such adoption’ 1309 . But then the P. C felt 
that matters were being carried too far and administered the 
warning 1310 that " As has been more than once observed the 
expressions ‘ civilly dead or as if he had neveT been born in the 
family’ are not for all purposes correct or logically applicable 
but they are complimentary to the term ’new birth’.” We 
have to see what construction was put upon the verse of Matvu 
by authoritative digests. The V, Mayukha explains Mann IX. 
142 and arrives at the conclusion that the four words gdra t 
rildtia, pinda and svadha. are not to be taken literally but they are 
only used to indicate all those consequences only in relation to 
the natural father and the like that are brought about by their 
connection with the pinda and the verse of Manu conveys the 
cessation of all those consequences only. It further adds that 
the eon on being given away in adoption ceases to have similar 
relationship to his brother, paternal uncle ( in the family of 
birth). It Bhould he noted that the V. Mayukha does not say 
that the son given away is dead to the family of birth or ceases 
to have any connection whatever with the members of the 
family of birth, but restricts the cessation of relation to the 
offering of pinda and the taking of the estate after he is 
adopted. The D. M. quotes 1311 the Sm. C. ( XL 289 ) and holds 
that by the gift the adopted son ceases to have the same gotra 
as the giver. The D. C. ( pp 23-24 ) states 1313 the same proposi- 
tion, without naming the Sm. C, The learned Judges who had 
to decide case's of adoption, even if they kDew Sanskrit, do not 
generally appear to have consulted authoritative works other 
than the few that had been translated and were quite unaware as 


1309. Per Sir Abu tosh Mukerji J. in Btrbhadra v K alp at am 1C L 
J 388 at p. 400 (where Manu IX 142 is cited in the original for this) 

1310. Vide Ra£hura) Chandra v. Subhadra L. R* 55 I. A. 139, 14# 
followed In Martand v Narayan I, L R 1939 Bom 58G (F B ). 

nil. ^ uvia 1 

*iif vtlS^SEUft X. i qw. A pp. 163-164. The -words ... 

UvR occur In the II. p. 2S9. 

1312. aur ng - 1 u'.uR.vfi . . ^rm i ?fft i vSa twelve- 

tra aTmuv mtd hgg v k i am ’a 

ydatq; tvsisi 4rrwtrat ag e; i avaw unvntat rri nvfiuit 

viihrfim tnrvt w groans- wTu {Sntefsftms < =v. pp 23-24 
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to whether even the cessation of the pinda and gotra and of the 
right to wealth when a son was given away was so universally 
accepted by the leading Dharmasaetra works as they thought. 
The Sarasvatlvilasa (p. 394) quotes a text of Vmu 1J, 3 that even 
the adopted son should perform the obsequial rites of the natural 
father and explains that Mann IX. 142 applies when the natural 
father has no issue at the time of his death. Rudraskanda on 
Khadira gr. 3H, 5. 16 says the same. Xamalakara, the author 
of the Nirnayasindhu 1314 and a first cousin and contemporary 
of Nilakantha expressly states that Manu IX 142 only applies 
when the natural father has a son or sons ( other than the one 
given away ) and quotes Katyayana and LaugSksi cited in tho 
Fravaramafijarl (p. 146) in support. The Dharmasindhu 1315 
also says that when a boy of another gotra is adopted after his 
upanayana is performed in the family of birth or when only 
the upanayana is performed by the adoptive father, the adopted 
boy should repeat both gotras at the time of bowing at the feet 
of elders or in srSddha and other rites; but when all the cere- 
monies including the cuda are performed by tbe adoptive- 
father then the adopted boy has only one gotra ( viz. that of 
the adopter ). 


The plain meaning of the verse of Manu (IX 142) is that 
when a man gives away his son in adoption, then that son is 
transferred into another family, does not perform the sraddha 
and similar rites for the giver and cannot claim to take the 
wealth of his natural father as a son on the father's death 
or demand a partition from his father, The other son or ' sent 


1313. ifraf^h ’ . war— ^ sgruHi? qfunw 



i3H. 5wr swsr 1 

<wwr iwwil mw 

am*****- gwrsrvTwrn^r..«^ngm- ft*); 

ft. ft tit TOIti P 369. The passage qnoled occurs o 
ms passage is quoted in the «T u P- ** * 

^^ittjrasKSse 
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of the giver are to perform the sraddhas for the father and to 
succeed to the family wealth. But this verse has been twisted 
by some High Court decisions to yield another rule. Suppose 
A., a Hindu, has an only son B. On A's death B takes the whole 
ancestral property as the only surviving co-paTcener and then 
B is given in adoption by his mother to X. Suppose B has a 
daughter C horn to him before his adoption to X Does B forfeit 
the estate taken by him as the last surviving male with the 
result that on B’s adoption to Xhis daughter C takes the estate 
(which had already vested absolutely in B ) as if he was dead 
in the family of A. The Bombay High Court has held in two 
decisions that on B’s 1316 adoption to X in the above illustration 
he loses or forfeits the property he took as the last surviving 
eo-parcener in the family of A and his daughter C would take 
the estate of B as if he were then dead ( though he is actually 
living ) The result of these decisions is that the verse of Manu 
is construed as laying down that though a man may have been 
absolutely entitled to certain property as a member of one 
family, on his adoption into another family he loses that estate 
which then passes on to his heir as if he had died on the day of 
adoption This construction of the verse of Manu has not been 
accepted by the Madras and Calcutta High Courts , 1317 which 
hold that an adoption does not divest any property which has 
vested in a man previous to his adoption into another family. 
It may be noted that the Bombay High Court itself gave a deci- 
sion 1318 which is inconsistent in principle with the two decisions 

1316 Vide Dcittattaya v Govtnd 40 Bora 429 (where Manu IX 142 
ib rehed on for this proposition at pp 433-434 ) and Mamftbai v Gokuldas 
49 Bom 520 

1317* Vide Venkata Nat'asimha v Rangayya 29 Mad. 437 , Behari 
Lai v Kailas C h under 1 C W N 121 ; Shyama Char an v Srtcharan 
56 Cal. 1135 

131B Vide jtfaftcr&fcs /* war v Subramaitya 47 Bom 542 In Mantft' 
bas i G oku Id as 49 Bom 520 (at p 525 ) both the cases viz 40 Bom 429 
and 47 Bom. 542 are apparently quoted with approval, but it is extremely 
difficult to reconcile the last two cases If on adoption a separated copar- 
cener is not divested of the estate already taken by him at a partition 
because the share taken by mm cannot be said- to be the estate of his 
natural father within the meaning of Manu IX 142, the estate taken by a 
sole surviving co-parcener also cannot be divested by bis subsequent adop- 
tion, because at the adoption it had ceased to be the estate of his natural 
father long before the adoption, because when a co-parcener dies his rights 
lapse to the other co-parceners and because the root cause of being entitled 
to partition and taking as surviving coparcener ts the same mz the birth 
-ightof a sqri under the MitaksarS 
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cited above, when it held that where a father and his four sons 
partitioned ancestral family property and one of the sons was 
subsequently given in adoption into another family, the son 
so adopted was not divested by the subsequent adoption of 
the property already taken by the son on partition. In a still 
later case the Bombay High Court approves of its first decision 
in 40 Bom 429 and observes : 1319 * the verse of Manu refers not 
only to the rill ha of the natural father but also to the gotra of 
the natural father. It is quite clear that the gotra of the natural 
father is vested in the son by his birth. The gotra so vested in 
the son ceases after the son is given in adoption. It is difficult 
to understand why the riktha which is spoken of in the same 


manner as gotra in the verse should not cease by the entire cessa- 
tion of connection with the natural family. The gotra and 
riktha are inextricably joined together in a dvandva compound 
and it would follow logically as well as grammatically that the 
adopted son must lose both together and cannot lose the 


former and keep the latter. ’ In this passage the premiss 
that there is entire cessation of connection with the natural 
family is entirely wrong as has already been shown and will 
be shown a little later on. The adoptee’s connection with the 
gotra of the natural family does not cease for all purposes at 
all. Therefore the reasoning of the passage quoted above is 
entirely misconceived and is further opposed to two well known 
rules of the MlmamBa evolved for the construction of texts On 
the interpretation given to Manu IX. 142 by the Bombay deci- 
sions that verse lays down two rules ( vidlns ), viz. fl) a person 
adopted into another family will not take the wealth of his 
natural father or any one in that family after adoption ; W 
that a person adopted into another family loses or forfeits on 
adoption wealth that he may have already taken absolutely 1 
the natural family as a member of that family fe/oreadoptiom 
These are two entirely different propositi . mb an *i d ^ ot be 
mlmamsa. is that one and the same sentence’ »» should not bo 

construed as laying down two rules 

rent sets of circumstances. To so construe a text is to be gu 


1319 Vide B<» Kcsarba v Shtvsang)* 3 4 Bom. L R * 1341-42 

accepts^ na haret ■ ae waning ' ** -* C &££ - 

the D. M . D c and V Mayukh. ion ’ er “ A 139 does not approve cf 

~ " f0rfeitUrC " 
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of the fault of vSkijabheda ( splitting up of a sentence so as to 
yield two distinct rules). The V. Mayukha construed Manu 
IX 142 so as to indicate only one sense and avoid the fault of 
vakyabheda on the analogy of two examples discussed in the 
Purvamlmamsa un works, but if the reasoning of the Bombay 
High Court were followed the same fault to avoid which Nlla- 
kantha strives hard would be committed. There is another 
mira&msa rule 1322 which will be violated by the Bombay High 
Court’s interpretation of Manu IX. 149 viz. when an already 
existing, thing or entity and something to be accomplished o> 
brought about in future are spoken of together in a sentence 
the thing already existing or accomplished is mentioned simply 
for the sake of the thing to be accomplished The accomplished 
fact is adoption itself. Manu who mentions adoption or the 
adopted son which is an accomplished entity also mentions 
along with it the taking of property (rikthahaiana); hence 
that taking must have reference to the future bringing about 
and not the undoing of rikthaharana which had already taken 
place long before. 

That the gotra of the natural family persists in some 
matters even after a person is adopted is made clear by the 
digests. The Sam 1323 K. ( p. 182 ) says that every dattaka must, 
when entering on marriage, avoid the gotra of his natural as 
also of his adoptive father. The Dharmasindhu (III. p. 161) 
says the same and states that the prohibition against marriage 


wroit ?mrst 

U*U*«mrrt!rSct« fm?! I rnjij? p. 115. Vide my notes to V. M. 
pp. 189-191 for explanations J.u till 7. 13-14) deals with the 2nd example 
The bhasya of Sahara and the Tantravarhka explain bow there mil be 
vakyabheda if the sentence (ardUam &c ) is literally construed. 

, U2 2 ' ijjt uxvrmt^^t i sm on I), in. 4. 40, p 976 

5’w^sr ft ^ urmnwnt vonon. 1 ^ mi uxvftnffevft • 

*"£*£*• 9 Pjfff * 'l# wthftw. vfit t„| 

'rtUd l*<u«treuu.l S'fjftan on §T. IV 1 IS p 1207. This is called 
W14l4«*nu|.,ini4 in the ?m*nf&S on III 4 24 and IX. 1 12 and ,t has 

eLtta« P !t yed ehe " hcre j by ‘ he **"[""*?* (P- «<”“> TO very frequently 

employs this maxim , vide e g on U 1 4 

ss, StssJs, 3 ■>*-» 
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with a girl of the gotras of the natural and adoptive fathers is 
absolute and not restricted to seven or five degrees Thus if 
there is- no total or absolute cessation of gotra relation with the 
natural family for all purposes there is no reason why in the 
case of wealth already taken before adoption there should 
ne a cessation or forfeiture or why the cessation of relation as 
to rikfcha, should not be restricted to the future. As regards 
sapinda relationship there is some conflict among the digests 
The D. M. 1234 states that the dvyumuqriuyana. has to observe 
the prohibitions against marrying a sapinda girl up to three 
degrees in the families of .the natural father and of the adoptive 
father, while the simple dattaka has to observe sapinda rela- 
tionship based upon the presentation of rice balls m the adoptive 
lather's family for three generations ( since the adopted son can 
generally have no particles of the body in common with the adop- 
tive father) and in the natural family sapinda relationship based 
upon particles of the same body for seven generations. ‘Hie 
Nirnayasindhu (1JI pp. 290-291 ) sets out the various conflicting 
views and gives it as its own opinion that the sapinda relation- 
ship must be looked to in marriage up to seven generations in 
the natural as well as in the adoptive family ( in the latter it 
being based on the offering of balls of rice) According to the 
V. Muyuklia (p 119 ) the simple adopted son has sapinda rela- 
tionship in the adoptive father’s family for seven generation? 
and in the adoptive mother's family for five generations and it 
seems to hold that there is no sapinda relationship in the 
natural family ( owing to Manu IX. 142 ) The D. C. { pp. G1 
66 ) appears to hold that the dvyamusyayana has to observe 
sapinda relationship (as stated in the D. M.), while as to the 
simple dattaka there is sapinda relationship only in the adop- 
tive family for seven generations (as indicated by Manu 1A 
142) The Dharmasindhu (III p. 161) states that sapinda 
relationship depends in its degrees on the question i whether 
adoption is made after upanayana in the natural fami jr 
fore upanayana or whether all samskaras from julalmm are 
performed in the adoptive family. 

2*7 »»• 8 
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The Bombay High Court 1345 has held that the adopted son 
oannot marry within prohibited degrees in the natural family , 
that to that extent an adopted son oannot be considered as not 
to have been born in his natural family and that the sapinda 
relationship is recognized in both the families for the purpose 
of prohibition of marriage. 

The Nir, S., the Dharmasindhu 132 * and the D. C pp. 48-49 
declare that the adopted son can perform the sraddha of his 
natural father if the latter has at his death no son or other 
qualified person to perform it. The Nir S, and the Sam 1327 K. 

{ pp. 185-186 ) both say that the adopted son has to observe 
three days’ mourning on the death of the natural father and 
nee m sa ; but the D M. and D. O ( p. 68 ) differ and state that 
the simple adopted son has to observe no mourning for his 
natural father or other relatives in the natural family. If a 
married man having a son is given in adoption (which is possi- 
ble in the Bombay Presidency ) the son ( born before the adop- 
tion ) remains in the natural family and does not acquire the 
gotra and rights to property of the family into which his father 
is adopted. Yet the father who has gone into another family 
by adoption has been held to Tetain his right to give in adoption 
his son who was born before his own adoption and who remains 
in the natural family 1328 . 

From the above discussion it follows that the person adopted 
retains the tie of blood with his natural family (so that he 
cannot marry a girl within the prohibited degrees from that 
family ), the samskaras already performed in the natural family 
are not repeated on him after adoption, he still retains the gotra 
so far that he cannot marry a girf having the same gotra as his 
natural father and further he has according to most writers 
to observe mourning for his natural father. Therefore it is 
clear that the severance from the natural family brought about 
by adoption is only partial and restricted to pinda and riktha 


1325 Vide Bat Kcsarba v, Shivsangji 34 Bom, L. R 1332 at p 1352 
and Basappa v Gttrlingawa 57 Bom 74 at p. 81. 

1328* ^ =u -U H l vi w l 

Rrsrt: iparmft ^ m \ ua 
w gndiT i in p 371. 

jrrusw ^ 1 ••• firrran 1 i%. 

l l * L 524 ' -a insert t irt=n^3i%nrT- 

i gmscvnnow i w. p. 68. 

1328 Vide Hartand v. Narayan I. L. R. {1939} Bom. 586 (F b. , 
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adopted son is entitled to inherit in the adoptive fan* 
as fuHy as if he were a natural bom son i. e. he may inherit not 
only to his adoptive father, but also to that father’s brother o 
cousm if the latter have no son or no other nearer heir . The 
adopted son also inherits to the adoptive mother and her rela- 
tions *», viz. her father and brother. Conversely, the adoptiv 
mother and her relations in her father’s family are entitled to 
inherit to him. 


Vas. and Baud, both laid down that if after a son is taken 
in adoption an autasa son is born to the adoptive father the 
former takes a fourth share. There is conflict among the smrtifl 
and the digests about the share of the adopted son when an 
aurasa is subsequently born, and about the meaning of ‘ a fourth 
share’. The Dayabhaga (X. 13 p. 148) and V. C. p. 150 quote 
a verse of Kafcyayana 1330 that when an aurasa son is horn, 
other kinds of sons, if of the same caste as the father, take only 
a third of the estate. It has been held in Bengal that in these 
circumstances the adopted son takes one third of his adoptive 
father’s estate. In Benares and among Jains 1331 the adopted 


son gets one fourth of the estate. The S. V. p. 393 holds 
that he gets 1332 $tli. In Bombay it 1333 has been held that the 
adopted son takes not Jth of the whole estate, but |th of the 
share of the aurasa son i. e. |th (the aurasa son taking |ths). In 
Bombay the same rule applies among sudras 1331 But in Bengal 
and Madras it bas been deoided, relying on a passage in the 


1329. qvuhiijlsr wramsr soft vr mm an bar q v ffitpvnrev 

’uuiutfiti • gw * p. 198 ; wars’ g ufhusfjsvr tpr aigt 
f itsniiffip ’ ggrun . I gw *g p. 61. Vide Dattatraya v. Gangabat 46 Bom. 
541 for the proposition that an adopted son is competent to inherit the 


property of his adoptive mother’s ancestors. ^ 

1330. gafrvrstfTT’ ogar; i avorr sroWQ 

nipta. n a>tc?T q by xi3.pi 48, p. 150, fSWig'u*? P- 80 

Vide note 1234 for various readings and Kant 

1331. Vide Rukhab V. Vhumlal 10 Bom 347 {holding that among 
Jams an adopted son is entitled to Jth of the estate of the afloptrvo father 


when an aurasa son is subsequently born). . 

1332. HUT 'ST CT Urea 1 iuMt # 'TTgufaftP 50T ’ 1 ■ • 

mu ^auw vhfT: a u&a uRwaiaiS wgaufeh ussaior gam. i w. fa. p • 

1333. Vide Gi na&a v. NuigafiPa 17 Bom. 100 (where the texts are 
exhaustively reviewed by TelangJ), Bata Krishnayya v. Venkata 43 Sis . 
398. 402 ( where Kat , Vas. and Baud are referred to). 

1334. Vide Tttkaramv. Ramehattira 49 Bom 672 (/ie«tha 8 
Madras an adopted son fates one fourth of the natural bom son s s ar ). 
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Dattakacandrifea (p. 98) 1335 that the adopted son and the subse- 
quently born aurasa Bon of a sudra share equally. 1335 If the estate 
is impartible property or an estate to be taken by lineal primogeni- 
ture and the owner first adopted a son and then he had an aurasa 
son, it has been held that the subsequently born aurasa son 
takes the whole estate. 1337 If there are two brothers who form 
a joint Hindu family and one of them has a natural -born son 
and the other adopts a son, the adopted son of one brother gets 
on partition a share of the family estate equal to that of the 
natural born son of the other 1338 brother, since the rule of Yas. 
applies only as between the aurasa and dattaka sonB of the 
same imn. 1338a 


1335. i mfrc ufet 

wiiw « wwa iggRqq tpt vtervffirR > qrt. =af. p. 98. 

1336. Vide Asita v N trade 20 C W. N. 901 : Perrmcu v. Subba- 
rayudu L. R. 48 I. A 280 (equal share among sudras). 

1337. Vide Sahebgauda v Shtddangouda I. L, R (1939) Bom. 314 
(F. B.). Manu IX 163 would support this decision. 

1338. Vide Nagtndas v. Baehoo t, R. 43 I, A. 56 where a passage of 
the D. C. is explained (atp 65) which is as follows; raj 

qwH^atsmrfiteti aq-n-<! i n 

qww ufiq: mCTfqf*v- 

grave i aasj fty t te - itUu 

strarmg^Htim vvhswr wig i qw. -w pp. 89-90. 

1338a it appears to me that the V. Mayukha went far beyond the 
spint of the ancient smrti tests and of most of the medieval digests when it 
allowed the adoption of a married man or even of one who had already had 

V°“- J h ° *° n t0 ' be aa °P‘ ed . 11 declared by Saunaka and others, 
should be a reBection of an aurasa son. Therefore he most be adopted at 
an age when by proper training and environment he will come to entertain 
towards the adoptive parents the same feeling that an aurasa son has. 
Hence it appears to me that the Legislature should intervene and provide 
that no one can be adopted after bis upanayana, or at all events after his 
marriage, in the natural family, it is natural for a sonless man or a widow 
to feel, apart from religious considerations, the necessity of a young person 
as a solace, security and help in old age, and to adopt a person. Even in 
England by the Adopt.on of Children Act (16 aid 17 Geo V chap 291 the 
^option of a minor is now allowed after observing certain formalities. 
Further, no adoption by a w.dow who has not become major according to 
the Indian Majority Act should be held valid. An agreement ora transfer 
of the smallest property by a person who is a minor according to that Act is 
held to bo absolutely null and void. There is no reason why an adomiVn 
^ a Widow Of 15 one should be upheld when that adopt, on divests her of 

sU (op now half of) the property o£ the husband held by her. 


CHAPTER XXIX 


ORDER OF SUCCESSION AFTER THE SON 


It has been stated above that daya is either aprahbandha or 
sapraltbandha and that sons, grandsons and great-grandsons take 
the first kind of daya. If a man has no son either aurasa or 
secondary ( viz. the dattaka, the other kinds of sons being now 
forbidden or obsolete ), then his property devolves in a certain 
order. When a man dies sonless and is a member of a joint 
Hindu family then on the surviving coparceners the whole 
estate devolves except that after 1937 ( by Act XVIH of 1937 ) 
his widow tabes his place as to the joint family property. Bat 
if he dies separated and has male issue ( from whom also he is 
separate ) then his male issue will succeed to him in a body 
viz. his son, grandson ( son of a predeceased son ) and great- 
grandson (son of a predeceased son’s predeceased son) will 
together take his separate property per stirpes . Prom Manu IX 
137 ( which is the same as Vas. 17-5 and Visnu Dh. S. 15. 46 ) and 
186 and Yaj. X 78 it follows that the son, grandson and great- 
grandson equally confer great spiritual benefit and so are the 
principal group of heirs. According to the strict theory of the 

Mitaksara as stated above, son, grandson and great-grandson take 

by birth an interest even in property acquired by a man him- 
self, but they have no power to prevent him from alienating it. Jf 
one or more out of a man's sons, grand-sons or great-grandsons 
are separate from him then on his death his self-acquired 
property will first be taken by those sons, grandsons and great- 
grandsons that are joint with him and if none of these is joint 
with him, the separated son, grandson and great-grandson will 
succeed per stirpes to bis estate. 1339 

This view is at least as old as the .Baud. 1310 Dh. S. 1.5. H**- 
115 which speak of the three ascendants of a man, of hnnseit, 


1339. Vide Gangadhar v. Ibrahim 47 Bom. 556, 

samt 30 Mad 348 In Ramafifi* v. Sithammal 2 Mad. » 
separated son was preferred asan heir ^ ** 

1340 . wf* =* sfonmr: flams. mrem 

rtmmk 1 trsnfr mf i $ 5 ; rcld « 

nb. 4. 5, 37) and jpvrmr p. 189 quote 

Si vM’Z ctcphun « ‘^ tb - 
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of his full brothers and of his son, grandson and great-grand- 
eon from a savarna wife as one group called ambhakta-daya 
sapindas and that in the absence of these only, the wealth of a 
man goes to his sakulyas. 


On the succession to the property of a man dying without 
male issue ( i. e. without son, grandson or great-grandson ) the 
basic texts are two verses of YSjnavalkya 1341 (II. 135-136): ‘The 
lawfully wedded wife, the daughters and ( the daughter’s son ), 
the parents, the brothers, their sons, gotrajas (agnatic kinsmen), 
bandhu (cognatic relation), a pupil, a fellow student — on 
failure of each preceding one out of these each succeeding one 
is entitled to take the wealth of a man who is dead ( lit. who 
has gone to heaven ) and who leaves no male issue. This rule 
applies to all varnas’. The Yisnu Dh. S. (17. 4-15 ) is almost to 
the same effect. The word * aputrasya ’ in Yaj. is taken to mean 
one having no son, grandson or great-grandson ( at the time 
of death ) by V. C„ Raghunandana and Mitramisra 1342 . The 
Mit, explains the words ‘ to all varnas ' as applying even to all 
that are the offspring of anuloma or piatiloma unions 

We have separate ruleB for inheritance to the property of 
males and to that of females. Then there is great difference 
as to the rights of women as heirs. First, inheritance to the 
property of males will be taken up. Here again the fundamental 
principles are different acc. to the Mit and the Dayabhaga 


Among the heirs (apart from male issue) of a man as 
regards his separate property the first is the widow The wife’s 
right to succeed to her deceased husband’s estate, when he died 
separated and un-reunited, was acknowledged only after a long 
struggle extending over centuries The passage of the Tai. S. 
VL 5. 8. % speaking of women as ‘ adayad!h ’ has already 


1341. ntsft ftari Wtawsut i argar ujwsjt 

'Wftsr « wmwft sjftv vavuravrav. t vryfarv qfojfwni « art. 
11. 135—136. The first is alBO £4-65 Translations of these verses 

arc cited in many cases ; vide, for example, Lallitbhai v. Mankortbai 
2 Bom 388, 416 


1342. aravutriT i 


r i mm strhfi «tv— ruuf^ar 3uffat 
r*hnRri»i 


•i i 


irs*il5|4 Rut Rgnm u un rft a^tfbvrrt f^^ i . 

ft Rr P 151 : arx gg fowU cramt dut vrfonW^rgauftsfan T i 

P> 189 1 auHrqifqs sprawt qbm fo i winriflum . i ry. sj 
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bean quoted (on p.606), The meaning of that word is somewhat 
dubious, as -will be shown later on. The Ap. Dh. S. IL 6. 14. % 
states generally 1343 that in default of a son the nearest sapinda 
succeeds but does not expressly mention the wife as an heir, 
though it mentions ( in II 6. 14 4 ) the daughter as a possible 
heir. Baud also omits the wife as an heir VaB mentions 
no woman as heir. Gaut 38. 19 appears to state that the wealth 
of one who dies without issue should be taken by his sapindas, 
sagotras and sapravaras or his wife (i. e. according to Baradatta, 
the wife takes a share only along with the nearest sapinda or 
sagotra and not exclusively ). Haradatta himself was of this 
view. Manu does not declare that the wife is the heir of a sonless 
man and there are certain passages which impliedly exclude 
her, as e. g Manu IX. 185 ( the father takeB the wealth of a 
man dying sonless or his brothers take it ), IX. 217 ( the mother 
Bhould take the wealth of a sonless man). Sankha (q.by theMit., 
Dayabhaga XI 1. 15 ) prescribes that the wealth of a man dying 
without issue goes to his brothers, failing them the parents 
take it or the eldest wife. 1344 Devala ( q. by the Dayabhaga 
XI. 1. 17-18 and V. K. p 593 ) arranges the heirs in order as full 
brothers, daughters, father, half brothers, mother and wife. It 
may be noticed that in the days of Kalidasa the sonless widow 
did not succeed to the wealth of her deceased husband, but was 
only entitled to maintenance and that the estate escheated to 
the king. This is clear from the letter written by the minister 
to king Dusyanta about the wealth of a merchant who perished 
in a ship-wreck ( Act VI ) Yaj. and Yisnu among smrti writers 
were probably the first to clearly enunciate the rule that the wife 
was the foremost heir of a man dying without male issue. Br. 
makes the wife the first heir of a sonless man and supports ms 


1343. gmvnt VI 3UVWW: 1 3W. V. 3, IX. 6. 14 2, 

mro « vpkotw ' * 28 - 19 00 wh,cb *** say: * * * 

*xrfsnurrH uswr * On auv- H. 0 14. 2 he gives Ibo 

***** ' 


vt a » <*" “ L m. 
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opinion with reasons. He says : 1MS ‘In the Veda and in the 
doctrines of the smrtis and in popular usage the wife is declared 
to he half the hody of the husband, equally sharing the consequ- 
ences of good and evil acts. Of him whose wife is not dead half 
the body survives. How can another obtain the property, while 
half the body ( of the deceased ) lives ? Although kinsmen, 
although his father, mother or his relatives may be alive, 
the wife of a man dying without issue succeeds to his Bhare. 
A wife dying before her husband takes away his sacred fires 
{ i. e. she is cremated with the sacred Vedic fires, if he be an 
Agnihotrin ) ; but when the husband dies before the wife, she 
takes his property, if she be chaste '. Even when Yaj'. proclaim- 
ed the paramount right of succession in the case of widows 
there were other smrtis and some early commentators who did 
not subscribe to that view. Nfir. ( dayabhaga, 25-26 ) provides 
that if among several brothers one who is childless dies or 
becomes an ascetic the others should divide the property except- 
ing strldhana, that they should make provision for his women 
till their death in case they remain faithful but if they are 
otherwise ( i e. unfaithful ) they may cut off the allowance 
Nar. ( dayabhaga, 50-51 ) provides that on failure of sons, the 
daughter, sakulyas, bandhus, a man of the same caste, the king 
succeed in order and thus omits the wife altogether. Vyfisa 1316 
( quoted by Haradatta on Gaut. 28-19 and by Sm. C. n. p. 281 ) 
holds that a wife may take the whole of the husband's property 
if it does not exceed 2000 panes in value. The Mit. tells us that 
Srlkara espoused this position that the wife takes the whole if 


1345. tqffta-s) w wterrqft ^ ^3: \ rsmn Hoyt- 
s' 1 ^ toy wfNrfw i ‘sfamnfcrfftS grumv: wg- 

i 3tstoy v?* mgmmRofi n 

yy ipt unit t vfiravt arfi vp 5 n ^, 7 . q . by 

PP* 740-41, XI, 1 2 pp 149-150, on. tjq IX 187 

^5^.11 pp 29tMJl (ascribes the last to TOsm#)- The reads the 
(bird verso as firming . warmg. The % VI. 1. 8 . 5 reads 1 snrf 
JIWWOTiWISft 1 . Vide H. of Dh. vol. II p 428 a 1015 for passages 
from the Veda and Mahabharata for the wife being deemed to be half of the 
body, pp pp 556--S7 for husband and wife enjoying the frnits of their 
actions together, and p 558 for vole's cremation with the Yedic fires and the 
eaerificialntensils o£ the bnsband. Both rrrbs 21 . 15 and TO 5 K X 2fi say 
'nrnnt vrfhiY to unrf ipti 1 ttuhrrdufktv fteftak n » 

^ tv'r vrov 3 . TO^I uul uu TO rwmsi- 

5 ' «o, p 7Z , Tha 

Siamror 47. 23 reads, ipV.-WTT SYW TOi <pt vuif Whronn s H. 
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the property is small, but only maintenance if the property is 
large and refutes it by saying that it is opposed to the spirit of 
Yaj. who allows a share to the wife and the mother even along 
with sons when even joint family property is being partitioned 
and that the view is also liable to the fault of vidhtvaiqatnya on 
the analogy of the MimamsS rule stated above on p. 605. 1317 
The same text of Yaj. will have to be held as laying down only 
maintenance when the husband left great wealth, and also 
laying down a share equal to that of a son when the husband 
leaves inconsiderable wealth. 13470 Another view was maintained 


1347 e i imw 1 «fh>T VT fSfC&T I »rt 28. 19-20 This is 

explained by lifter as gr Rm USfcT sffaf The fhtfl- sa y 6 

that this really means that there are two courses open to the widow, viz. she 
may remain chaste and succeed along with the sapmdas or she may resort 
to niyoga. 

1347a J ji, VII. 3 19-25 as understood by the Mit. may be briefly 
explained as follows! The Caturmasyas (seasonal sacrifices) are four, 
Vais'vadeva, Varunapraghasa, Sakamedba, Snnaslriya (vide H of Dh vol II. 
pp 1091-1105 for description). In regard to these the following texts 


occur in the Veda and are cited by Sahara and others : li 4b H u| ‘jT*it t 
ircuT? 5T*vr vott w* vr ^ vi(vw>mr*r 1 a* 1 "* 

vi% i •• arura vqi% i w =r > ( Tbe y c f tr -' 

forward the fire in these two; therefore they march on two, mdeca 
the Varunapraghasa and Sakamedba are the two thighs of ya/flir , 
therefore they (are said to) march on two: they fill with earth (tie 
utlaravedi) here, but not so in Vais'vadeva nor in Sunasinya). Sahara 
reads ■ > while Mit. reads as above. Pranayana means 

•carrying towards the east fire from the Garbapatya fire to the Abavanij* 

There is pranayana in the Dar&purnamasa which is simple < a ® d 
details) and there is also pranayana in Agnwtoma wh.cb “ 

(and not simple). An uttaravedi ( vide H of Dh vol. II PP- 1 
description) is not required in Dar&pfirnamfisa, but it is required in, a Sows 
sacrifice The caturmasyas are modifications [vtkrt ,) of the Darsapnrna- 

^■jssrisrtirs 


lay down ~ ^ ihp ni - an a\ana as descrjDea m « 

prescribed in •dvayoh pranayant. must JW- ^ and 

Soma sacrifice further the prohibition thcrc was a 

i- — — 

( Continued on the next page) 




by the Smrtisangra'ha and Dh5re4vara, viz. that the wife would 


( Continued from the last page) 


uttaravedi is required only m a Soma sacrifice. Therefore the pranayana 
prescribed in 'dvayoh pranayanti' is of the Soroapranayana type. To this 
a partisan of the siddhantin (siddhantaikadesin) replies as follows: — The 
real view is that in dvayoh pranayantt the pranayana is of the simple darsa- 
pnrnamiisa type and the prohibition about Vaisvadeva and Sunasiriya is not 
to be explained as you do : in the words 'upatra vapanti* an nitaravedi is 
generally (without exception) prescribed for all caturmasyas, but m the 
following two sentences 1 na vaisvadeve Sic. ' the preparation of uttaravedi 
is forbidden in the case of Vaisvadeva and Sunasiriya . therefore the partisan 
says that the idea is that, though the pranayana is of the simple dar&purna- 
masa type, yet an uttaravedi is prepared in the 2nd and 3rd but not in the 
first and fourth of the caturmasyas. The purvapaksin retorts that even on 
this construction vidhivaisamya would still be there as follows : as there is 
prescription of uttaravedi m all four and prohibition in two (viz the first 
and fourth of the four caturmasyas), there is an option of uttaravedi m 
these latter two (as the rule is ‘ tulyabala-virodhe vikalpah ') and there is 
no option as to the other two and there will arise the fault of vidhivaisamya, 
the same sentence viz 'upatra vapanti' being taken as an unqualified and 
independent rule about the 2nd and 3rd of the caturmasyas and taken as an 
optional mle as to the 1st and 4th, ’ < 


The proper siddhanta view is as follows ! Though the words ’ dvayoh 
pranayanti ' are very general, they are to be narrowed down so as to refer to 
only two (viz. Znd and 3rd of the caturmasyas) on account of the recom- 
mendatory passage that follows (speaking of Varunapraghasa and 'Sakamedba 
as the thighs of catnrmasya yajfia) The vidhi and the following artbavada 
form one syntactical .whole {ehavakya), as laid down by Jai 1.2 7. The 
arthavada passage means that just as a man marches on in strength if his 
thighs are strong, so the caturmasya sacnfice reac'bes a successful close bv 
means of Varunapraghasa and Sakamedha in which an uttarvedi is specially 
prepared and fire is laid thereon (being taken from the ahavaniya fire by the 
adhvaryu and pratiprasthatr) Therefore the meaning is that there is prana- 
yana in the 2nd and 3td out of the four caturmasyas and uttaravedi is pres- 
cribed in those two alone and the words • there is no uttaravedi in Vaisva- 
deva and Sunasinj a are a mere anuvada ( repetition of what is already 
known) and not a prohibition, as in the words ‘‘fire should be kindled on 
the earth and not in the sky norm heaven’. On this interpretation there 
is no vidhivaisamya Sahara makes two adhikaranas of Tai VII 3 19-25 
while Rumania makcs one adhikarana of ihese seven sntras He'furthcr 
differs as to the siddhanta, which, according to him, is that in ' dvayoh 
pranayanti there js a special ( apiirva ) kind of pranayana prescribed, 
Prak'ta (of darsapurnamasa type) and sauimka pranayana being the two 
other views which he rejects. The Subodhinl on the Mit. very lucidly 
explains this discussion and concludes, vnt 3*S%fSmir fffifcqnf tfnreror 

- ’ ‘ TTR iftn’ 91 afsRTOSnsp- 

wrcr w 

Jjft VtS l. The Bslambbatti repeats tbc SubodhinT almost 
word for word This nj Sya occurs in Dayabbaga XI. 5. 16 also. 

89 
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take the estate of her soilless deceased husband if she submitted 
to myoqa and procured a son for the husband. This view derived 
support from Gautama 28-19-20, Vas. 17 65 (who prohibits 
niyoga if resorted to through greed of wealth ), and Manu IX- 
146 and 190 ( which call upon the surviving brother to pro- 
create a son on the widow of his brother and to hand over the 
deceased’s share to that son ). This view is refuted by the 
Mit., 1348 Sm. C. II p. 294, V, P. pp 495-497. 

Even Medhatithi, 1349 generally a liberal writer, holds that 
the widow is prohibited from inheriting her husband’s wealth, 


The Mit. after an elaborate statement and refutation of the 
views of Srlkara, DhSresvara and others due to the conflict 
among smrti texts on the question of the widow’s right of 
succession, establishes the proposition that the widow, if chaste, 
is entitled to the whole of her deceased sonless husband’s 
wealth. 1380 Almost all writers since the time of the Mit. accept 
the widow's right to succeed to her husband's wealth Many 
writers note that the smrti texts on the heirship of the widow are 
in conflict. 1351 They explain verses like those of War. (dayabliaga 
25-26) providing only maintenance for women either as 


1348. trur awQfrft - 

XI. p- 294; -re nm* 

s<«i«v*nnur(r 1 QwwRfeuHiarsvev vfk 

^ I aiPnfbnf^vt s 1 Pwbwibn 

pniwvr- qftwniiwBiPieRti w- a- p- 495 > , 

1349 . aufr <n#whT5rri»ter f5rj9agw 

jjj 187 # 

1350. AuwmirefSr* w* ifWhr 

n ' 13S< _ 

1351. ernrsw v* 
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^ X J’ 11 * VrooWd that in a small treat.se cal ed -espgvwwdwr 
It may, however.be noted tnatj Ln . , Sarasva « Mahal Library 

of which there are three Mss. in n f fhefr new Descriptive 

at Tanjore (Nos. 13003-5 described in vol.XVin^t # mdow 
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referring to exclusively kept concubines of the deceased or to 
the wives of re-united coparceners. 


Point meanB a woman who is married to the deceased, the 
word being formed from ‘ pati ’ with an affix in the sense of 
• being fit to join with the husband in the performance of sacri- 
fice ’ ( PSnini IV. 1. 33 ). The Sm. C. IT. p. 290 quotes a verse 
that a woman who is procured for sexual intercourse in 
exchange for money is only a dost and is not a palni and 
therefore is not entitled to inherit to a sonless paramour. 1352 
The Baud. Dh. S. I 11. 20 quotes a similar verse. Several texts 
require that the widow must be chaste before she can claim the 
inheritance of the deceased. A text attributed to Vrddba- 
Manu t3s3 says, ‘ The wife alone, being sonless and keeping the 
bed of her lord unsullied and leading a life of religious obser- 
vances, may offer pinda to her deceased husband and take his 
entire estate’. Kat. (926) also declares that ‘the wife who 
is chaste takes the wealth of her husband The widow must be 
chaste at the time the inheritance opens. The courts have .held 
that once the husband's estate is vested in the widow, it will 
not be divested or forfeited by reason of unchastity subsequent 
to the death of the husband. 135 * If the widow remarries after 
inheriting,, then, though the remarriage of a widow iB legalized 
by the Hindu "Widows' Bemarriage Act ( XV of 1856 ), she 
■forfeits the estate of the husband taken by her or the estate 
which she took as a widowed mother of her deceased son 
and it passes to the other heirs of the husband or son as 
if she were then dead and this applies to widows of all castes 
according to almost all High Courts ( even when remarriage 


1352. apreStsr a vi mft a wt vnft ftdbft i m m gi€r at 
qwvt fif- » q. by h -p 29o, m. *. p. 488, vt vrft w 

v fttfbft > m v ^ ^ guff at arcsvvtwfRt i A. u. u;. 1.11.20 

This Is cited as Manu’s in sqq {St p. 397, which quotes a similar verse of 
Yam* on p 39B n. 4S8 says ‘sm W U ^llilCUl - 

vrmnraTVJT 1 w a 1 vrqirwwrura: 1 » 

1353. wsvi^TVd uruvnft ait ufi'we retmhi 

mfcl l q. by fintT. on vt. II. 135, ^TV*n>T XI. 1. 7, ft, x. P. 589 ; 
qoft uSdwvft vr 1 q niq i q. by the {Star, on vt. 11 135. 

1354 Vide Moniram v. Kerry L R. 7 I, A 115 ; Scllaiii v Chinna- 
inmal 24 Mad, 441 ; Nchalo v. Ktshen 2 AH. 150 (F, B.) 
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is allowed by the oustom of the ca B te to which the widow 
belongs ), 13ss 

According to the Dayabhaga there being no apratibandha 
daya, the widow of a sonless member even in a joint family 
sucoeeds to his share in the family property and there fa no 
difference between joint family property and separate property. 

In the case of sudras, if the owner dies leaving a widow or 
'a daughter or a daughter's son and an illegitimate son, it has 
been held by the courts following Yfij. H. 134, the Mit. and 
Dayabhaga IX. 31 that the widow or daughter or daughter’s 
son takes one half and the illegitimate son takes the other 
half. l3S6 

The rights of the widow in property inherited by her from 
her husband are limited. Kaut. ILL 3 was 1357 probably the first 
to propound clearly the characteristics of the Hindu widow’s 
estate and the verse of Eat quoted below is remarkably close 
to the words of Kaut. The Mahabharata ( Anusasana 47. 24 ) 
states that women have only the right to enjoy the estate of 
their husbands and that they should not waste or destroy the 


1353. Vide Vithu v. Govutd 22 Bom. 321 (F. B.J and Murugaytv. 
Vl ramakah I Mad, 226 ; but Bhola v. Kausilla 55 All. 24 (F, B ) holds 
that a woman belonging to a caste in which remarriage of widows is allowed 
by custom does not forfeit on remarriage the estate of the first husband 
which she took as his widow, the principal reasons being, that there is no 
express text about forfeiture on subsequent unchastity ana that it wonid be 
absurd to hold that a widow, wbo, on the F C, ruling tn 7 I. A , does not 
forfeit the estate taken as heir by subsequent unchashty, should be liable to 
forfeit it by remarriage ( which presumes that she wants to live a decent life). 
Looking to the expressed object of the Hindu Widows' Remarriage Act, 
section 2 should not have been so interpreted as to apply to widows who 
could remarry according to caste custom before the Act, 


1356. Vide Shesgin v. Gireva 14 Bom'. 282 ; Meenakshi v. APpekuUi 
33 Mad. 226 (in this case the original authorities are mentioned aad d iscus sed). 

Vide ^ tSmf sftswf srnint i wi. « m s « ay 

I 5 ifW* 
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1357. awwr 

fBR ' JSSa 1. CO (latter 

p. 71. ft fft p. 152, the nr. * P «I, XI 
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husband’s estate (by gift, sale&c.). Br. 1538 ( S. B. E. vol. 33 
pp, 377-78 verses 50-51 and 53 ) states : ‘ when the husband is 
separate his widow takes all his various kinds of property Buch 
as a pledge, except immovable property. After having received 
movable and immovable property, gold, inferior metals, 
grain, liquids and clothes the widow shall cause (her husband’s) 
monthly, six-monthly and annual araddhas to be performed. 
Let her honour with funeral offerings and pious charity her 
husband’s paternal uncle, gurus ( elders ), daughter's son, sister’s 
son and maternal uncle as also aged or helpless peiBonB, guests 
and women'. Madhava (Par M. III. p. '536) explains that 
‘ except immovable property ’ means that she is prohibited 
from making a sale of immovable property without the consent 
of the male kinsmen. The V. MaySkha ( p. 138 ) accepts this 
interpretation and modern courts have done the same. In 
Damodardas v.' Purmanandas 7 Bom. 155 it was held that a 
widow to whom movable property was bequeathed by the will 
of her husband takes it absolutely But here the movable 
property was riot inherited by her and as it was a bequest by 
will it became her strldhana according to Nar ( q. by V. M. on 
p. 155 ). Besides, this was a case from Bombay Island and 
was governed by the law of V. Mayukha, In some early cases 
in Bombay it had been held that a widow in Western Iudia 
under the Mitaksara had absolute power over the movable 
property inherited by her from her husband. In Oadadhai v 
Chandi abhagdbai 17 Bom. 690 ( F. B. ) it was held that under the 
law of the Mitaksara a widow has no power to bequeath move- 
able property inherited by her from her husband and that to 
that extent the decision in Damodar v. Purmanandas must be 
treated as of no authority if it be interpreted to have decided 
the point in that way. In Sha Chamanlal v. Poshi Ganesh 
28 Bom. 453 it was decided that even under the Mayukha a 
widow inheriting movable property from her husband has no 


1358. ftfkd g ysa i gSm 

gau jyi ii a qf Tt vnxt r*r urrv 1 m uv w u t - 

fiWtn ftrv: n s*. q. by II p.291, ft. v p. 590 (last two), mptTm 

(folio 99b), TO. UT- in p 536, ttj. srjw PP. 137-138. The , mpt- 

Xof and wj. Wgv* ascribe the last two to H JUlf? The says that the 

'' rse VltmS was ascribed to f*. by the but it should be 

disregarded as it is opposed to the verse 3 Tf=d Writ quoted in the 
Md others^a s that of **. t ' wrrt svfttvftnml puirofiNb r rmvrftsrv- 
mvuTO*tft rturtW ftniTOisftvrren - 1 > (folio 99b). 
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power to dispose of it by will. Lastly in Pandkarinalk v. Govind 
32 Bom. 59 it was held, after an elaborate examination 
of authorities, that a widow is not under the Mitsksara 
competent to make a gift of the movables inherited by 
her from her, husband and it was said ,{ on p. 75 ) that possibly 
with the spread of education amongst, and the general emancipa- 
tion of, their women Hindus may be led to call in aid the relief 
of Legislature. In cases arising under the Mayukha a widow 
may dispose of movable property inherited by her from her 
husband by gift inter vivos but not by will. Eat. I3S9 (921, 924-925) 
propounds the limitations of, the widow’s rights as follows : 
' A sonless widow, preserving the bed of her husband (unsullied) 
and residing with h,er elders and being self-controlled, should 
enjoy (her husband’s property) till her death; after her the 
( other ) heirs ( of the husband ) would get it. A wife who 
preserves, ( the honour of ) the family would get the Bhare of 
her husband when he is dead till her , death, but she has no 
power to make a gift, sale or mortgage. A widow engrossed in 
religious observances and fasts, fixed in the vow of celibacy , 
always intent on restraining her senses and making gifts goes 
to heaven even though sonless 1360 These verses show that the 
widow was to enjoy the income of her husband s property till 
her death ; that she could not Bell or mortgage or give away 
immovable property without the consent of the heirs that 
would come after her and .that for religious and charitible 
purposes or those that conduce to the spiritual welfare of her 
husband a widow had large powers of disposition. These ruled 


1359 . arum t?rv=» sr) ftuwr t svi- 

wsag-iwmrr.q bytpwr *1-1.56. «***£*■ 

Vtf mm p 138. The D. B. adds, 1 aifi vmfo wg 

■» 

quoted tn Bhuev>andccn v Myna Bacc 11 Moo I. A. mu 
8 Mad. 290, 292, 5 Patna 646, 67S. These verses * q (wWeh ,, oWs 
to ia 8 Mad. 290. 292. Pandhannath v <*""***? * _,f t cvcn 0 f (he 

that according to the Mil a Hindu ^7^4, ^ ,36 43 

movables inherited by her from her husband), 42 Vow . 1 . ^ ^ g0 

1?60. It was believed that one to whom ^ JJ / 235) . 

heaven (vide Ait Br. •napntrasyalotosU <l»o«l b £ cd pcr pctest 

(V. 159-160 ). Vide Vfsnn Dh S. 25. 17. 
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have been accepted by modern decisions; vide Collector of 
Masuhpatam o. Cavcdy Vencuta 8 Moo. I. A. 500 at p. 551 for an 
oftquoted passage about tbe widow’s powers of disposal. There 
is a large volume of case law on the widow’s powers of aliena- 
tion, on what are religious and charitable purposes and about 
the consent of tbe kinsmen, which have to be passed over here- 
The heir or heirs expectant on the death of a widow are called 
reversioners or reversionary hews in the decided cases. There 
is no exact Sanskrit word to convey the same idea except 
‘ dayada ’ that occurs in Kst quoted above and in D. B., which 
makes it clear that the reversioners take the estate after the 
widow’s estate ends ( by death, remarriage, surrender &c. ). The 
doctrine of the surrender by the widow of her estate in favour 
of the next heirs ( the reversioners ) whose estate is said to bo 
accelerated is based on meagre foundations viz. the words of 
Kat. and the D. B. quoted in n. 1359. Judicial decisions, how- 
ever, have raised a stupendous structure on these slight founda- 
tions; but they are passed over here. 

If a man dies leaving several widows then they may 
partition the property equally among themselves, as stated by 
the Mit. 1361 


If after partitioning among themselves, one of the widows 
dies, the portion given to her comes to the other widow 
or widows i. e. there is survivorship among them and no one 
else can succeed to the husband's property as long as there is 
any widow alive and not remarried. Hindu Law does not 
favour the distribution of a deceased man’s estate among 

Z w atlVe T ?’ as som0 other ^sterns (like that of 

the Moslems ) do. It gives the whole estate to one heir or one 
class of hews to the exclusion of all others. It is greatly to 
the credit of the ancient Hindu Law that .it boldly gave all 
the separate property of a deceased male to women, viz. to the 
widow and after her to the daughter in preference to the man’s 
own father or brother ox nephew. Attempts are now being 
made through the Legislature that even when there are sons 
the widow and daughters of the deceased should be given shares’ 
Though these efforts spring from the laudable motive of en' 

lar „^ ng the ngbts of women, they do not deserve unqualified 
ouragement. They will produce friction, cause fragmenta- 


co w. 3 n.' isZ ffcmftvwmp vuntf 
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tion of lands, make holdings uneconomic and if t a c* , 

, °", b “ )vhett „ , hey ar » £ iTSSt J SSt 

nation as a whole and whether the vast mass of Hindus want 

thosa' a BayS ^ th0 king Bh0Uld P unish as Sieves 

those sapindas and relatives that oppose or obstruct a widow 

in succeeding to her husband's estate. 


. The words of the Tai 8. quoted above ( p. 606 ) about women 
being without strength and not entitled to daya (adayadlh) really 
ocour m the ritual of Soma offerings and should mean that 
women are not allowed to share in the drinking of Soma. But 
the Baud. Dh. 8 ( 8. B. E vol. 14 p 231 ) appears to have taken 
them as excluding women from inheritance. Manu IX. 18 aiso 
relies on it and declares that the samsktiras on women (except 
marriage ) are not to be performed with Vedic mantras, as the 
Veda declares them to be * nirindriya ’ and ‘ anrta Later 
writers like Haradatta ( on Gant. 28. 19, ip. Dh. S. H. 6. 14. 1 ) 
and V. P. pp. 517 and 554 base the exclusion of women from 
inheritance on this passage of the Veda. They say that, though 
the Vedic text is very sweeping and general, it is meant to 
exclude only women other than those expressly mentioned in 
the smrtis as entitled to inherit. For example, the Dayabhaga 
XL 6. 11 quotes Baud, and remarks that the wife is entitled to 
inherit because of special texts ( like those of Yaj and Visnu ) 
in her favour. The Sm. C II. p. 294 1343 says that the Vedic 
passage is only an arthavada ( meant for praise ) and not an 
absolute rule and it must be taken 'as not referring to those 
women that are expressly mentioned ( lit. by being seized by 
the horn ). The V. P. says the same. ApatSrka ( p.’743 ) holds 
that the Vedic passage ib merely an anuvada and excludes 
women only when there is a son. It should be noted that the 
Par. M. (DI. p. 536) holds that the Tai S passage merely meaus 
that the wife of the sacrificer is not entitled to partake of Soma 


1362. a va i tua i srmrera? ^ fijtaflv rri e amren 

srrapht * awrofS q by n p 294 , ft p isi ’ 

1363. vw gut wpe; i remftgr fr f p r Rfi prc ?T?r 

i erue- 

i a«tft T 'HS,' 

gr&Ttrk II. P. 294 , wg stera: ftnft - 

^ ^ 1 f^ftfSjprr • fSnvPdk *3 ^ g’W ff w 

wymfgOT t wH; ariii q em r ifrrei i qHmfSramurt 1 

p 517 , 'mshrgq’wa mara; ... wgnrrgi:— ^ trsfft *rvrmH T<wnmg* 

sM<m$ p- 743 - 
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taken in the Patnivata eup and thfct 'indriya' means -Soma 
drink. 1361 But Madhavacarya in his comment on the Tai. S. I 4. 27 
quotes Tai. S. VI. 5. 8. 2 and explains it somewhat differently 
as . meaning that women being without strength- do not take 
the heritage when there are children: ' 'It is' very remarkable 
that both the Mit. and the V. Mayukha do not at all refer to 
the Tai. S. or Baud. Dh. S. in speaking of the rights of women 
to inheritance. It cannot be said' that they were unaware of 
them, but probably -they took the Tai’ S. text in the BenBe in 
which the Par. M ‘explains it ' - The result of the reliance oh 
the Tai. S. and onr Baud, by* most medieval digests has been 
that. in the whole of India except in the Madras and Bombay 
provinces only five females are lecognized ’bb- heirs viz the 
widow, the . daughter, the mother, the father's ’mother and 
paternal grand-father’s mother, because they' were expressly 
mentioned as heirs' in the smrtis or early commentaries. This 
subject will be pursued further a little later on. * * > 

> , , e , 

The tight of the wife ‘to maintenance during her husband s 
life time has ‘already Jbeen' dealt with in H of Dh. II pp 568^569. 
If ’the 'wife was guilty 1 of uncliastity but' repented of her lapsed 
she was still entitled to be' maintained by’ the husband ( vide' 
H. of Dh. II. pp. 571—573 ). As regards the rights of mainten- 
ance of the widows of deceased members of a joint Hindu family 1 
there is a good deal of 'case law which is .passed over here!. 
One or two points' may be noted The right of the widows in a 
joint Hindu'family are conditional upon their' leading a life of 
chastity. Male members are often unwilling to maintain widows 
who are often compelled to gd to court. In the ' Selections from 
Peshwa Daftar’, vol. 43, there is an order (Tetter No 142) of 
R&maaastrt, the chief justice of the Peshwa’s court, c allin g 
upon one Bapuji TambavekaT under threat of penalties to 
restore the ornaments of the widow of his elder brother ( that 
had died only seven -days after marriage) and to give her a 
yearly maintenance of Rs. 125, > . . 


of 


Daughters. Daughters do not inherit as long as any widow 
the deceased owner is alive The daughter also had to 


^ ... ersrrvnn-rrfa wr <M mvwv. • 

*?• l 5 f 6 ’ This Explanation of the tfU. *n :s noted by the to. 3 
of th7^’- Ch , addS tt>a / lUe Ecateoco ,s onI >’ meant to extol the importance 

issssvs n s °“ 1 TI " *" *• r ' «• *“ 

90 
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struggle hard for recognition as heir just as the widow h&i 
Gaut., Baud and Vas omit the danghter.as an heir. Ip Dh- 
S. n. 6. 143 recognizes the daughter as an optional heir 
{ probab y with sapindas ). When Manu IX. 130 declares ‘one's 
son is like one’s self and one’s daughter is equal to one’s son • 
how can another person take the wealth ( of the deceased ) when 
she who is the very self (of the deceased) lives’, it appears 
from the context (IX 128-129) that it is the putnka(tU 
daughter appointed as a son ) that is intended to be referred to 
therein. Medbatithi, NarSyana and Kulluka interpret the word 
duhits. in Manu IX 130 as applicable to the putriks only In 
the Nirukta, 1365 Yaska cites ftg. 1IL 31 1 as relied upon by those 
who support the claims of the daughter to inheritance and also 
derives the word * duhita ’ in various ways, but from his expla- 
nation of ftg. HI 31 1 it appears that he is referring to the 
putrika’s right of inheritance. As the usage of appointing a 
daughter as a son became gradually obsolete, the ordinary 
daughter came to be recognized by analogy as the heir of a 
sonless man after the widow. Yaj, and Visnu both recognize 
the daughter aB an heir after the widow. Nar. { dSyabhSga, 50 ) 
recognizes 1366 the daughter as an heir after the son on the 
ground that she continues the lineage ( of the deceased father) 
just like a son. When Nfir. ( dSyabhSga, 27 ) speaks of the 
daughter being entitled to maintenance till marriage, the con- 
text shows ( as remarked by the 8m. 0 II p. 296 ) that he is 
referring to the daughter of a person who was re-united at the 
time of his death. Br. declares 1367 ( S, B. E. 33 p. 378 verses 
55-56 ), 1 the wife is declared to be the inheritor of the husband's 
wealth and, in default of her, the daughter ; the daughter, like 
a son, springs from the limbs of a man : how can another man 
inherit her father’s property while she lives?’. Though the 
words of Yaj , Visnu and Br. were clear enough ancient com- 


1365. swhrr ff^qurru uqre i P a i . antru m 

uni:<> ' (sk- 5 usmTs stsr 3*aFnsd5t jftg- jilsi ire«t I* 

fairr i fhrsr iu. 3-4. 

1366. gutvtt% g gffsr 1 

wruKiiiuns ho), mmiitinsr^TT 1 ' i"**^ **)? 

wsufiTi 3 hbmww 1 “• p 

1367. ugfrnr* wft 

b y ,hc <*”• 00 * 

135, SjfifU H. p. 294, ft. T p 591. 
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mentators were " not prepared to accept them in their literal 
sense, Visvarupa holds that Ya.]. means only the putrika and 
employs the plural in order to convey that several daughters 
may be appointed as sons. The Sm C. II. p 295 informs ub 
that the same opinion was held by Dharesvara, Devasvamin and 
Devarata. 1368 The Mit rightly refutes these views by Baying 
that the word ‘ duhitaTah’ in Yaj. cannot Tefer to ‘putrika’, 
since Yaj , has himself stated the putrika as equal to the aurasa 
eon ( in 11. 128 ), as the putrika is included among the sodb 
by Vas and as the widow and the daughters are declared by 
him as heiTs in the absence of all the sons, principal and secon- 
dary Ya] , Visnu, Br, are silent as to whether any discrimina- 
tion was made between daughters as heirs. Eat. { 926 ) gives 1369 
a preference to the unmarried daughter and the Mit. and the 
subsequent digests follow Eat. The' Day abhaga 1370 (XL 2. 4 
p. 175 ) quotes a prose passage of Parasara preferring an un- 
married daughter as an heir to a married daughter. Among 
married daughters the Mit., pressing into service a text of Gaut. 
on succession to stridhana, holds by analogy that among 
married daughters the indigent ( or unprovided for ) one is to 
be preferred to one who is well-placed. 1371 Herein the Mit. 
follows common sense and the natural inclination of a father 
to feel more concern for a poor daughter. The Dayabhaga 
prefers the unmarried daughter to the married daughter as is 
done by the Mit., but among married daughters JlmutavShana, 
following an author called Dlksita, prefers one who haB had a 


1363. qd jfSrgmrbat srbt ygynavfa vs[ g figgmfii 

wqwatct u us<c<iTii<6i 

II. p. 295. * 

1369 vfraqt i q by fhm. on vr II. 133. 

« p. 296 (reads ), ttg. vt- p. 672 , art. W ill. p. 524. 


1370. W5T mrt ww&fiT i vat nrrtH: 1 srgsrpt gtrtv ^nrO 

fivd tafbnutiytt^ ^T t 6 Nd n <u<(. < qTwmr xi. 2. 4 p. 175. 

Vide Jamnabat v. Khitnji 14 Bom. "1, 13 (for preference of unmarried 
daughter). 


_ nn - wot vV5f3a n fSiadi -d ■•gwatti sraRtibih nguft araTtert t 

yu? 1 fhm. on 

vt. n 135. ‘aftmf... . nSami ■a ’ is nl 28. 22. VWt means ‘given to 
marriage *. means Prum ace. to the fairt , »V. *TVW P. 141, 

*v n p. 520, 
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‘Z*Z Wb0 “ Ukel ? t0 -^va a son 'to a- widowed ot barren 
aughter or to one who has given birth only to daughters This 

spirSal 6 b lLfiZ t0 Z 6 PTin0 ¥ e ot the Dayabhaga ,3 " a that 
Wrin H uf the gOVerr53ng fa0t0r in succession The 
barren daughter or widowed daughter is unable to confer 

spiritim 1 benefit on her father since' she will have no son that 
will offer pindas to the deceased owner ( who will be the mater- 
nal grand-father,). The Mit.' on 'the other hand relies on near- 
ness of blood (prattyasatti') ja's the guiding’ principle But 
as pointed out by. the V.'P.p. 519, the DayabhSga is inconsistent! 
There is -no reason on, its - own principle why the unmarried 
daughter should be preferred to a’ married' daughter who has a 
son. The latter is then and there capable of conferring spiri- 
tual benefit 'while 1 it< is problematical whether the unmarried 
daughter will confer spiritual benefit (since she may after all 
be blessed with no son after marriage ). Apararka ( p. 721 ) and 
Y R (p. 517') give three meanings of the word 1 apratisthita ’ 
viz. ‘ childless, poor, widowed V In deciding whether a parti- 
cular married daughter is indigent as compared with another, 
the Courts refuse 135 ? to go into nice or'minute questions of the 
respective monetary positions of their husbands and prefer one 
to the other only if there is great disparity or marked difference 
between their positions. > 
c • ■> , _ • 1 

, According to all High , Courts in India except that of 
Bombay a daughter’s estate is similar to that of the widow. 
She takes only a limited interest, can only enjoy the usufruct 
of the' property and cannot alienate it. On her death the estate 
passes not to her heirs, but to the next heir of her father In 
Bombay, 1 . 374 however, the daughter takes an absolute interest 
■ , _____ 

W72 jfihufvraft svmv feogfi fiwr, 

gwr ftf frw a wi r ruftvq » ^tvwptXI . 2 _i-3_ p *7t. w.« . 

p 518 quotes this and remarks, rrax sirs' S’#' 

i «4 i$i 'W gsRreutxetiPwvnTrent t JaRiVw nrvmndksnmnr- 
napbtKPnrgi n it: i *v. n p 529 

1373, Vide Totawav, Basawa 23 Bow 229; Mantl v. Kuttian *1 
All 403. . . ' , ' 

, .1374 See Bhagtrlhtbai v Kahnttjtrav II Bom 285 (F. B.) i; V£/i 

v. Savttn 34 Bom 510 (daughters take absolute estates to the 

Presidency). 
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in heT father’s estate when she'succeeds as heir and on her death 
the* estate will' go to her own heirs. 

* i - ' r ^ i 1 % ‘ 

A. daughter is entitled to succeed, according to the decided 
oases, to her father’s estate even if she be unchaste at the time of 
his death ( except in cases governed by the Dayabhaga ). 137S The 
reason assigned is that Kat. and other smrti writers do ' not 
expressly mention the requirement of chastity in the case of 
the* daughter' or mother as they do as regards the widow. 
According "to the 1374 Dayabh&ga ('Xl!. 2.8} Br. declares*: ‘a 
daughter 'equal in caste-to the father and married to a husband 
of the same caste as her own, who 1 b virtuous and intent on 
serving her husband.inherits her father’s property’. Therefore 
a daughter who is Unchaste cannot inherit.' Further a daughter 
succeeds not ' because she is the daughter, but because she 
satisfies all' conditions laid down by Br. The’ Dayabhaga (XI. 

' 2. 31 } further says that the word ‘ wife * (in XI. 1. 56) is merely 
illustrative and whatever restrictions are imposed on the wife 
apply to all 'women as heirs.' The illegitimate daughter, even 
of a fiudra, has no right of inheritance to her father. 1377 

. ' « ' ' * „ r * t 

By virtue of local or family custom daughters have in some 
oases been held to be excluded from, inheritance. 1378 - , 


It may be noted that in his Vaijayanti ( on Visnu Dh. S. 
XVn. 5-6) Nandapandita appears to have preferred a daughter- 
in-law to a daughter ; r but he stands practically alone in this. 
Vlde Jolly’ 8 T. L. L. p. 199 and p 286 for quotation which 
however is not found in the D. 0. Ms. No. 69 of the YaijayantJ 
The daughter-in-law is not an heir at all in the whole of India 

--- -- -- s ‘ * 


C .! 375 U Adv ^ a ^ tt 4 Bom 104 ( where the original 

are C,tCd at Ungth and discUB£ea ): K^yadu V. takshmi 

S Mad. 149, 156. 


’frfrq xfit qrrtrvrm Xl. 2 . 8 . 13 , 31 v,d, 

Ramanand v. Rat Ktshon 22 Cal. 347 for the exclusion ol the uncbast, 

daughter from inheritance nc0 * st< 


1377. VidcBhtfcyo 
daughter of a iudra has 
iodra's brother ) 


x>. Balm 32 Bom 562 ( holds that the illegitimate 
no nght of inheritance as against the son of the 


1378 Vide Bajrargt v. Manokartuka 35 1 
excluded by custom among Bbale Sultan Chhatris 


A P. 1 (daughters held 
from Oudh ), 
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except in Bombay ( where she inherits as the widnm „ , 

MPinfr) The Bslambhattl criticizes Nandapandite without 
naming him and holds that a daughter-in-law mherifao Jy as s 
goir&ja and not before a daughter. 


Raghunandana in his comment on the DdyabMga m a |r* 
the position about unchaste daughters quite clear 13 ” The 
emrta give preference among daughters to an unmarried 
daughter i.e. to a daughter who is a virgin ( kumori) It has 
been held by the Indian High Courts that though chastity 
is not required in the case of daughters to entitle them to 
inherit, yet in a competition between a married daughter and a 
daughter who was never married, but became a concubine or 
prostitute, the latter would be postponed to the former as the 
latter is not a virgin though unmarried. Some smrtis like 
Parasara nm employ the word kumSrt in speaking of daughters’ 
succession, while others employ the word ' kamja', but both 
words are synonymous In Govind v. Bhku 46 Bom. L. R. 699, 
where a man died leaving as heirs a married daughter .and 
another daughter who never married, but was living as the 


permanent concubine of another man, it was held that the latter 
cannot inherit the property of her sonless father to the exclusion 
of or along with his married daughter. The old texts speak of 
only unmarried daughters and married daughters and prefer 
the former to the latter. Medbatithi on Manu IX 13a says that 
kanya means a girl who has had no sexual intercourse with any 
man. The Mit, makes three classes of daughters succeed one 
after another via (1) unmarried daughter, (2) indigent married 
daughter, (3) well-to-do married daughter. Judicial decisions 
have added a fourth variety viz unmarried daughter who has 
become a prostitute. This fourth class being a new one must be 
placed after the other three classes expressly mentioned by the 
texts and commentaries on the basis of the maxim { intruders 
or uninvited persons must be seated at the end of or after those 


1379 >mffcgtrsreron$iil i stsnr sm*? ags • 

v t jpicgfl vt wiepm^rrWT}— ?r§ 

85t ircfr yhf q& 5 tpsw vet straw ft% ’uwfhwn-., m 3 vdhu^t s?nwi 
fi g gqffjw ft n g wfiffit I 0D XI. 2 31 This is quoted 

In Trattokya Nath v Radha 30 C. L. J 235 (about mother) at p 240. 

1380. wjsRq gpuft faN ** 

rft umraq: 153 ; the wrawft also quotes <TOOTt almost in tbe 

same words. Vida Tara v, Krishna 31 Bom 495 (where the ordinal 
authorities about the word 'famyi' are exhaustively dealt with ). 
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that are specially invited) noted by Sahara on Jai, V, 2. 19 
and X. 5. 1 and by Sankara on Ved&ntas&tra IV. 3. 3 and 
employed by tbe V. Mayufcha ( text p. 143 ) for settling the 
place of the paternal grandmother after the brother’s son. 


The daughter’s son ( dauhitra ). On failure of daughters the 
daughter’s son inherits. Gaut., £.p., Vas., are all Bileat about 
the daughter’s son and so are Yaj. and Visnu. But it has been 
plausibly urged by Visvarupa that, since 13st Yaj, himself has (in 
II. 134 ) stated that the illegitimate son of a sudra takes the 
whole estate if there be no legitimate son provided there exists 
no heir up to the daughter’s son, the latter must have been 
intended to be an heir by Yaj. taking after the daughters. The 
Madanaparijata ( p. 672 ) relies on the word * ca ’ in Yaj. to 
bring in the daughter's son. Though the printed text of Visnu 
Dh. S. is silent about the daughter’s son, the Mit., the Daya- 
bhaga and othera quote a verse of Visnu, 1362 ' when there is no 
continuance of lineage through sons and son’s son the daughter’s 
sons take the wealth (of the deceased owner); in offering 
fe&ddha to the ancestors, daughter’s sons are regarded as son’s 
sens’. The V. Mayukha (p. 142) includes a sutra about the 
dauhitra in Visnu Dh. S. Govindaraja, a commentator of ,Manu, 
is said by the Dayabhaga, to have held, relying on .this verse of 
Visnu, that the daughter’s son inherited the estate even before 
a married daughter of the deceased. But the Dayabhaga did 
not approve of this view. The Dayabhaga (XI 2. 27) notes 
that B&laka held that as tbe daughter’s son was not expressly 
named by Yaj he came in as an heir after all those that were 
expressIy mentioDed as heirs. Baud. Dh. S. JL 2. 17 distin- 
guished 1363 between the putriksputra and daughter but it is not 
^bother Baud, intended to lay down that the dauhitra was 
an hair. In IX. 131-133 M anu expressly says that the dauhitra 

i vnmrv IX z££ „ , * 

w g yfaa.art » and mm for BUT! . f^Wr. read. 

Them™' 4 '"5 r ’lt I rj w. Ij 2 17 

f^, 1 P - 181 q00lC3 IMS a ° d remark., ft 
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should inherit the entire wealth of a sonless man, that he Bhould 
offer one pinda to his father and another to the maternal grand- 
father and that in religious matters' there is no difference 
between a son’s son and a daughter’s son, since their father and 
mother (respectively) spring from the body of the deceased 
owner. The context and the wording of these verses show, as 
held by Kullufca and other commentators", that the daughter’s 
son here referred to is the son of the appointed daughter.' But 
Manu IX.136 is somewhat clearer. It says, * through a son born 
to a daughter from a- husband of the same blass, whether 
she be appointed { as a son ) or not, the maternal grand-father 
becomes one having a son’s son ; that son should offer pinda* 
and take the wealth of the maternal grandfather’. The Mifc 
takes the word ‘akrts’ in this verse as referring to the ordi- 
nary daughter, while Medhstithi and Eulluka hold that 'this 
verse also only refers to' the son of the putriks' and that krta 
means an appointed daughter with regard to whom an express 
agreement was made with' her husband, while akrts means ’one 
(who is intended mentally to be appointed as a son) about 
whom there is no such express agreement Br. ( S. B.E. 33 
p. 379 - verse 58 ) ' provides : ‘ just - as ( the daughter ) getB r 
ownership in her father's property ( as an heir ), though there 
may be other relatives, so her son also becomes^ the owner of s 
mother’s and maternal grand-father’s property '. 138i 


i ,The daughter’s .sons' Inherit per capita and not per Stapes- 
Suppose that A has two daughters BandC, that B Bas three 
sons and P has two' sons, that then both B and G die m As 
lifetime; on A’b death his estate will 'be divided into five parts,^ 

each daughter’s son-taking one' fifth. '• 

A' daughter’s son is really a bandhu and a - W#»«apofro 
sapauja, but owing to historical causes and the *> 
efficacy pf the sraddha offered by him be has been given a very 
high place- among heirs by express texts.- ■ _ ’ . - 

A»«* (pitarau) Great divergence 
digests on the position of, the father and the .mother as n 
(heir son Yaj gives no clue as to which a ”0«^ P X7 of tbe 
be preferred if both are alive whe n their son dies. Th . 

1384 1 

^« W ;q.b y ^wnXI.Vl7: P iso,****™- . ' 
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Visnu Dh. 1385 S. as read by most digests places tbe father before 
the mother Manu IX 217 states that when the son dies 
issueless the mother takes his wealth, while Manu IX. 185 
provides that the father takes the wealth of a sonlesB man and 
the brothers also. So Manu is not definite about the preference 
among parents. Kat. ( 927 ) observes, 1336 * of a sonless man (the 
heirs ) are declared to be the wife of good family, the daughters, 
the father on failure of them, the mother, the brother and ( the 
brother’s ) sons’. Br. ( S. B E. 33 p. 379 v 63 ) says, 1387 * when 
a son dies .without leaving his own wife or male issue, his 
mother is to be considered as her son’s heir or a brother may 
succeed with the consent of the mother’. In this conflict it 
may be stated that the Mit , the Madanapanjata, S. V ( p. 416 ), 
the V. C., the V. P. prefer the mother to the father , while the 
Dayabhaga, the Sm. C., the Madanaratna, the V. Mayukha 
prefer the father to the mother. Srlkara 1388 held that both 
parents, if alive, succeed together. But the Dayabhaga, Sm. C 


1385. The 17. 4~16 read tmvfmiTTO i 

vrm i i agrrfk mgvrih i srgs^nft « 

vwpnRt i t i agvnk *tB> u i* m- 

v€ < rtrawnif m g to r mn xi vimuu mwi-anY l . These 

passages ate cited as ^§513 in the ipr?,, (folio 100 b), nr. n, 

and some other digests and as by the fttgr , the urt 

(p 252). Thom. wjvrp 142 and treftFE* add mfufk ghi'aUUH after 
(fit- The fit 1 P» 595 and TV p, X51 reverse the order and read 
Vlp-I n”+l n *1 fit fb ip i l fit But the tv zj p 524 notes that such an order 
is found in no other work and so must be taken to be a mistake. Even the 
print ed fimt r eads^tyrrfa first. 

vathre ogfbu jg gvt fogrvr$ mg. gvvmntranv f a t ^Wa : • 

fqgjTtT ^— vwpu v«u&aier<- 
^ itt^iPno's. 1 ugfatlThst^ mn matviuthiai^ mPafcd (tf a fr r i 

»V. V. p 524. It is. however, to be noted that in the printed {% ^ (p.592) 

the father is placed after the mother (rugwr? ). 

So it is probable that the text of the fit was tampered with after the 
time of fJmtfirat 

^^ 13S0 s«vsi vtS't gf?trort vt i ft?n mar stut gertw 

5BtnlUT : « SFvTrVT. q by fSiitT on vi II 135 ( reads WT PajVM ! ) II 

p. 299, W m. HI. p. 526, tV. mjtg p 141. 

ns7- mtdgaRfmrv smjJEv s i rrmt §pjr sm vr trag- 

5TVt « tnr. q. by sumvi p. 744. II. 299, grumv XI 3. 2 p 186. 

n ss ~ , ^ ^ i^if4»wv tm a tf uigvi i fvgnrbjssrw 

iwa u ^vmrv to v max 

i ix. p , 297 . 

Si 
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orr ^fV 0 5 er /° Wn SOn ° nIy and not t0 the other^sous 
of her husband. So (the Mit. says) the mother has LX 

Sm r X S fTT Prat S^ att V t0 beT B ° n tban tbe father haB Ths 

X; ?; ^ P 397 } refers t0 JaJ V. 1 14 where the Vedie 
atau bhavatah* is interpreted and it is stated 
that the first oblation is offered to Sarasvatl because the Yajys 
and Anuvakya verses as first set out are meant for Sarasvatl 
(and not on the ground of the method in which the elatem is 
dissolved); therefore as to pitarau also no reliance should be 
Idaced on the dissolution of the compound Nllakantha m the 
V. Mayukha denies the assumptions based upon grammar, says 
hat PSn does not direct that in dissolving the compound the 
word mata must be employed first and there is no authority 
for doing so. 1390 But the V, P. says that though Panini may 


13 ^ 9 , Jfor ^runrur. i nnn g u iCTnmht- 

II p 297. 

1390. The general rule is that several words that would be Id tbe same 
case when separately used may be compounded together to form a dvandva, 
when they are employed to convey the sense of 'ca*. as said in 'carthe dvandvah* 
(PSn. II. 2 29). Such a compound is called dvandva and mata-pitarau Is an 
example of it Another stitra (I 2 64 ) of Pamni states that when words 
denoting several individuals of the same kind are to be compounded together, 
only one of them may be retained and that is called an ekas'esa compound, 
which is of two kinds, sarlipa ( e. g, hamsasca hamsasca hamsau ) and tnrUpa 
(when the two words are of different genders) Tbe latter kind of ela^era 
is of restricted use In Such a compound when a male and female are asso- 
ciated together only the word m the masculine gender remains or the word 
* pitr* when compounded with matr (vide Pan. 1. 2. 67 and I 2 70). There 
fore we have two forms to denote tbe idea of parents viz. mdtapitaran or 
pitarau. In dissolving this compound ( pitarau ) we employ the phraseology 
' mata ca pita ca * and m the word 1 matapitarau * tbe word for mother comes 
first. Therefore among parents as heirs mother should come first Vide 
pp. 242-244 of my notes to the V. Mayukha (ed. of text ) where both the 
Mit. passage and its criticism by the V. Mayukha are explained at length. 

In Balkrishna v, Lakshman 14 Bom. 605 both the Mit. and Mayiifcha's 
criticism thereof are set out (pp. 608-609). 
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contain no such direction, all grammatical works like the 
Essika dissolve the compound as ‘mata ca pita ca’ and gram- 
matical usage for centuries supports the argument that the 
word mata comes first 1391 . The argument about the mother 
being nearer is quite specious Looked at from the son ( whose 
inheritance is in question), the mother and father are both 
equally proximate. The Y. P. holds that according to the 
maxim that even a slight ground of difference leads one to 
determine (priority) the mother should be preferred to the 
father (since we dissolve the compound as mata capita ca). 
The V. P. (p 525 ) further tries to get over the text of Yisnu 
(putting the father before the mother) by explaining that if the 
mother is most worthy as a patwrata and the father an ordinary 
man she should be preferred but if the father is more worthy 
than the mother he should be preferred. Hardly any one sup- 
ports Y. P. and the courts have not followed this. Owing to the 
difference of opinion among the digests on the question of the 
preference between parents as heirs, queer results follow. Por 
example, in the province of Bombay itself the father is pre- 
ferred as an heir to the mother in &ujerat, the island of Bombay 
and in Northern Konkan (because in these regions the V. 
Mayufcha has been held to be of paramount authority ), while 
in the rest of the Bombay Presidency the mother is preferred to 
the father as an heir. The mother takes a limited interest as 
an heir which is the same as the interest taken by a widow as 
heir to her husband. The father would take an absolute inte- 
rest. The word mother includes an adoptive mother ; that is, 
if an adopted son dies leaving no son, widow, daughter ot 
daughter’s son, the adoptive mother would succeed 1392 to him 
as an heir (and even in preference to the adoptive father in 
tnoso provinces where the Mit. is the supreme authority ). In 
the case of a dvyamusyayana adoption, if the son adopted in 
that form dies leaving only his adoptive mother and natural 
mother, it has been held that both the mothers take his estate 


trcfru. i «r. n. 525. 


1392 Vide Anandt v Han Suba 33 Bom. 404 (where, 
a simple adopted son. the adoptive mother was preferred to 
father). 


in the case of 
the adoptive 
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as co-heiresses 1375 It has further been held that if, after suc- 
ceeding as adoptive mother to a dvyfimusyayana son, the adop- 
tivo mother again adopts a son, the latter does not deprive the 
natural mother of the half share taken by her as heir of the 
deceased dvyamusyayatm son. 


The word * mother ’ in the Mit, does not include a step- 
mother. The latter is not recognised as an heir of her step-son 
at all in the wkolo of India ( except in Bombay) on account of 
the rule of tho exclusion of women from inheritance 1394 except 
whore texts oxpressly mention them as heirs and the property 
would go to tho crown instead of to the step-mother, if the 
latter alone were left, hut she would be entitled to maintenance 
In Bombay the step-mother would inherit as the widow of a 
gotraja sapinda, but she is assigned a remote 1395 place among 
gotraja sapindas If a widow remarries and then her son by 
hot first husband dies without leaving a child, a widow, a 
daughter or daughter’s son his remarried mother is allowed to 
inherit to him by the 1396 Bombay High Court, though if she 
inherited first as a mother and then remarried, she is held by 
the same court to forfeit the inheritance taken (on account of 
section 2 of the Hindu Widows’ Remarriage Act of 1856). 


The mother succeeding to her son takes only a limite 
estate i. e. she cannot alienate it except for legal necessity 1 
Yijnanesvara’s definition of strldhana be literally interprete 
even property inherited from a son would be strldhana. There 
is a striking example in E. L vol. XIV p. 83 (the Srfrangam 
plates of Mummadi Nay aka in sake 1280) where a mother in- 
heriting a village granted to her son Farasarabhatta made a 
gift of it to the god Ranganatha at Srlrangam. 


1393 Basafifia V. Gurlmgawa 57 Bom. 74 (winch holds that the 
adoptwe >mothe, .and by' 

Sangangowda I. L R. (1942) m otherfroma 

tho adoptive mother oa the estate taken by the natural 

dvyamneyayana son. ooi . Tahaldat v. Gaya 

1394. Vide Rama Hand v Surgtam 16 All 221. T that the 

Persliad 37 Cal 214; Seethai v Nachtar31 Mad. 286, 

step-mother does not Inherit to her step-son ({or bolding that 

1395. Vide Kesserbat v. Valab 4 Bom, 18S a P bal 

* step-mother * is not included m the term ' . s3p , lda 
she would inherit as the widow of a gotraja -P^anndsoas 8°^ 
herself ). Xu ‘bis caBe tmmerons authorities are 1 & a m0tfcef 

1396. Vide BasaPfia v. Rapaval 19 Bom . 91 P- ® > " remBrrlai e. 
inheriting to her son (by the first husband) dying after 
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Brothers (bhratarah) and brother’s sons. Aoc. to both Yaj 
and Viand, on failure of the parents the brothers succeed and 
on failure of brothers, brother’s sons inherit. There were appa- 
rently conflicting texts, Sankha, Manu (IX. 185) and others 
giving the inheritance to the brothers even before the parents. 
All these are somehow reconciled and almost all digests from 
the Mit. downwards are agreed that brothers inherit after the 
parents But again a conflict of views ensues. The Mit Bays 
that among brothers, those of full blood inherit in preference 
to half bi others ( i. e. sons of the same father but sprung from a 
different mother). It then says that on failure of both kinds 
of brothers, the inheritance goes to brother’s sons; but even 
here the sons of full brothers are preferred to sons of half 
brothers This view of the Mit. is shared by the Dayabhaga 
and almost all eminent writers of digests except the author of 
the V. Mayukha. The Mit. prefers the full brother to the half 
brother on the ground that the full brother has particles of the 
bodies of both the father and the mother of the deceased, while 
the half brother has only the particles of the father’s body ( the 
mother being different ) Therefore the full brother is nearer 
than the half brother. The Day abh&ga argues 1397 that the full 
brother offers pindas to the same three paternal ancestors and 
the same three maternal ancestors to whom the deceased was 
bound to offer pindas and is to be preferred to the half brother 
who offerB pindas to the three paternal ancestors of the deceased 
alone (but not to the maternal ancestors of the deceased). This 
view of spiritual benefit being the governing principle in pre- 
ferring the full brother to the half brother is accepted by 
AparSrka (p. 745 ) 13,8 The reasons of the V. Mayukha for pre- 
ferring even the full brother's son to the half brother are : the 
word ‘brothers’ principally stands for 'brothers of the whole 
blood’ (s odara) and only secondarily for brothers of the half 
blood. The general rule of Mlmamsa 13w is that the same word is 


1397. rmmUV W 

> ^rwrur XX. 5 12. 

1398. fira i ffi rr uvwrt vw mxperfii- 

vrfcvhv v sw wrnra: nfe ■ a utepfi srsnrsntei^w 

wvraw t smuS p 743. 

1399 guv vv fiHC nsw t uraft U ubrj 3fiJ t wvremurra: I 5HX 
on 9r, IU. 2 1. Compare in. 30 p 67 ( quoted oa p 606 «. 1145 ) 

nod a tftrRH-Mihtui IPS! vfm: ’4 r wn ; 

g rw vq m s wFvrr i id. i vnftuRvtt«v on 

Wjrgv 11 4 3. Vide 6 Cal 119, 126 (F, B.) quoted la 41 I. A 290, 303-4 
lor tnta maxim. 
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not to be understood in the same sentence or rule as used in the 
primary and also in the secondary sense. Just as the word 
‘mother’ applies only to the natural mother (and not to the 
step-mother), so bhratarah should not include both full and half 
brothers. The V. Mayukha is however wrong. As pointed out 
by the Dayabhaga, when Yaj wants to speak of the full brother 
he employs the words 'sodara' (Yaj. 1L 138) and when he wants 
to refer to the half brother he employs the word ' anyodarya’ or 
'anyamatrja' (Yaj. H 139). Therefore the word ‘bhratarah’ 
applies to both full and half brothers in the primary sense. 
There are other smrti texts suoh as that of the Smrti-sangraha 
stating that brothers are of two kinds viz. those of full blood 
and those of half blood, 1400 


The Sm. 1401 C. JL 300 refutes the view of some that the 
word ‘ bhratarah ’ in Yaj. is an ekaiesa doandva compound 
that it means ‘ brothers and sisters ’ according to Pan. I. 2 68' 
( bhratr-putrau ivasT-duhd rbhya m ) and that on failure of 
brothers sisters inherit. The V. Mayukha 1102 also does not 
accept this interpretation of 1 bhratarah ’ advanced by some, 
since there is no reason why ‘bhratarah’ should be taken 
as an ekaiesa of the vnrupa kind ( which is restricted only 
to rare cases ) and not of the sarupa kind. The Balambhattl 
supports the wider interpretation of * bhratarah ’ and at one 
time the Bombay High Court was inclined to accept this 


1400 ■atyfc sure! fH%wr vf| > n* 

wiftw: n tfn? q. by sRgfthw n p 300, * p. 527 

1401. vwfli fffvs SwUJltf 

jfl gynwasfrgiH T qrf wuift gwful <pvi;fi w ftnr.— W*" 

fSipu supvnffc— ^ i *5*8=* 11 p- 300 s* 1 *' 

refers to ip Dh. S. II. 6. 14. 1. Bhratarah, if ft means only brothers. 

would be an ekasesa of the sarVpa kind, but if It means - brothers and sis- 
ters ’, it will be an ekasesa of the vtrTtpa kind. The latter is to be resorted 
to only where there is a special reason to do so, as in the sentence bnog 
two knkkutas, we shall make a pair of spouses ' (and then kukku taa me0 " * 
a cock and a hen, while ordinarily it would mean * i»o cocks ' ). WrtWmrrnpt 

n - p - 300 ‘ 

1402 %f%w srar vtgswr 

srWt **** * 

wgwt p. 1 12 : arsrsw) 7? wm 

wrsrnr^r on wrafrr P- 209. 
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interpretation. 1403 The above shows that some at least of the 
medieval and later Hindu jurist® were more sympathetic and 
well disposed to the enlargement of the rights of women, though 
their views failed to secure general acceptance It has been 
held that brothers by the same father ( though by different 
mothers) are preferred to brothers by the same mother (though 
by different fathers ), it being pointed out that “ there is no 
provision in the Mitaksara or elsewhere for the sons born of 
the same mother after her remarriage being treated as brothers 
of the same womb for the purpose of inheritance so as to be 
included in the meaning of the word * bhratarab ’ used in the 
texts. ” 1404 But Nandapandita expressly provides in his 
Vai jay anti the following order of succession among brothers 
and sisters of the whole and of the half blood • (1) brothers of 
the whole blood, (2) sisters of the whole blood, (3) brothers who 
are sons of the same father, (4) brothers who are sons of the same 
mother (vide Jolly T. L. L pp. 208 and 287 ). Because Manu 
217 says that the wealth of a childless man is taken by the 
mother and that if the mother be dead, the father’s mother 
would take it, the Sm. C. H. p. 299 places the paternal grand- 
mother before the brothers, but it stands almost alone in this 
and the Mit. observes 1405 that Manu does not lay down the 
order but only provides that the paternal gTand-mother is an 
heir capable of inheriting. The V. P. ( p.527) expresses its 
dissatisfaction with this method of-tbe Mit. whereby only Yaj 
and Yisnu are deemed to lay down the order in which heirs 


2. 4 , 03 Sa *harmnv.Sttabat 3 Bom. 353 at p. 359-368 (where Ik 
Mayutha, Nandapandita and Balambhatti on the interpretation of • brothers - 

m Y ?- arere r d 2°)' bUt V ' de Mut]t v ’ Cursa ’ ldas 24 Bom 563 and 

t!on J^n-« h'h .-i 2 B0 ” 300 for 1116 ‘he interpret"- 

on of lh ® Balambhatti has not been accepted by the courts as autbontative 
so far os the districts governed by the Mit. are concerned 

1404. Vid eEkobav.Kasluram 46 Bom 716 at p 718. In 
V. Laxtnan 51 Bom. 784 U was held that the sister of a prostitute is enJted 
to succeed to the prostitute’s property as a sapinda before the property goes 
to the Crown by escheat, relying (at p.793 ) on the analogy afforded by a 
passage from the Vaijayanti of Nandapandita on the VisnudharmasBto 
quoted in Dr. Jolly’s X. L. L. on •Partition 6Lc. ’ p D gOsTnd gsy 
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take, while Mami, Sankha and others are deemed to be only 
conoerned with declaring the right of oertain persons to 
inherit. 


The V. Mayukha proposes a special order of inheritance 
as follows: — (1) full brothers; (2) then full brother’s sons, 
(3) the gotraja sapindas of whom the first is the paternal grand- 
mother, (4) then the sister, (5) then the paternal grandfather 
and the half brother at the same time, (6) then the paternal 
great-grandfather, paternal uncle and the half brother’s son 
together. It should be noted that this conjoint inheritance by 
heirs of different degrees of ascent and descent which is 
peculiar to the Mayukha has been regarded by the Bombay 
High Court as unknown m practice and obsolete 1406 Therefore 
it is probable that even in districts governed by the Mayukha 
the order of heirs after the paternal grandmother and full 
sister would be half brother, then half sister and then half 
brother's son and then it will be the same both according to the 
Mit and the Mayukha. 


The Mit. does not expressly mention the sister at all but 
the Bombay High Court has held her to be a veiy near heir 
even where the Mit. is paramount, placing her after the brothers 
(whether full or half), brother’s sons (whether of the whole 
blood or half blood ) and paternal grandmother, the difference 
fiom the Mayukha being that under the latter the full, sister 
comes only after' the full brothers and full brothers sons 
and paternal grandmother and before half brothers and hal 
brother’s sons. 


One passage of the Mayukha, being wrongly translated by 
Borradaile, has led the courts (including the V. 
decide that full brothers succeed along with the 60ns 
a deceased full brother wherever the Mayukha is , 

passage of the Mayukha as translated by Borradaile ^ 
Stokes H. L. Books P . 88, IV. 8. 17 ) runs "the son sofa bm to 
also, if themselves fatherless, at the time of th P 
death, provided they are capable 

property, will divide the fathers shares different 

brothers, after the example among the fathers”’, 

fathers, the allotment of shar es is accord g 

1406 Vide Sakharam v. Sttabai 3 Bom. 353 at p. 363 . K» sse 
Valab 4 Bom. 1S8 at p 208. 
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The text of the Mayukha is given in the note below. It is 1407 
almost the same as a passage of the MitaksarS, which has not 
been misunderstood. Both passages contemplate a case like 
this A dies leaving B, O, D, his brothers, as his nearest heirs, 
so that A’s estate vests in interest in B, O, D. Before the 
estate of A is actually divided by metes and bounds, B dies 
leaving three sons E, F, G. The last three had no right to the 
property of A at their uncle A’s death because their father B 
was living at the time (i. e. pitrvyamai anakale jivatpitrkatauU 
asanjata-dlianasambandliah ). Yet when the property is later on 
actually to be divided they ( E, F, G ) will take the share which 
their father B would have taken if the property of A had been 
divided at the moment of A’s death. Here a distinction is 
drawn between vesting of property ( dhamsawbandha ) and its 
actual partition. But, in order to entitle nephews to take by 
actual partition, their father should have survived the deceased. 
This is the real meaning. 

The Privy 1108 Council, following a wrong translation, held 
that, under the law of the V. Mayukha, brothers and the boub 


R frftwd g uirpswm— tut ^ ■ 

*V. ugw p 143 . it appears that Borradaile read and 

mis understood Compare fJm. Fmik 

m2 ^ ^ unn^mnn 

Vrdewj.st P 538 for a passage similar to the Mit. The (folio 

lut a ) ana tn. p 672 have also a similar passage 

C ' ,a " d,l! « V «»»« L K. 29 I A. 70 where Una rule was 
applied to Abhan Thakurs that had m.grated from Gujerat to the Un.tcd 
Provinces of Agra and Oudh before the V. Mayukha was composed, on tl.e 
ground that the MayUkha only embodied and defined pre-eMstmg customs. 
merT\V rr °' : ’ ThB May,3kha v,as misunderstood and fur- 

nosed h do Gujerat usages as n was com- 

posed by a Maharastra brahmana whose family bad migrated to Benares 

and dwestl«V° ® xteot as a 8 eneraI proposition that commentators 
and digest writers embc«3y pre-eiistmg customs of the districts where thev 

Cto nd 1 Tl Um<!S tWS “ DOt “ “ d *‘ a « of Setwte 

due to individual opinions For example, the Mayukha provides for the 

( Continued on the next page) 
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of a brother that died before the propositus ( the brother inherit- 
ance to whom is m question ) shared the estate of the latter. 
This erroneous decision has been persisted in to this day on the 
principle of slai e decisis The view of the Vai jay anti about the 
sons of the same woman from different husbands being sapindas 
of each other has already been noted ( p. 727 ). Govindaiaja on 
Manu HI 11 says that it is wellknown that children of different 
fathers hut of the same mother are spoken of as brother and 
sister. Kulluka on Manu in 11 refers to this .view of 
Govindaraja - 1109 

&. question arises whether the distinction between full 
blood and half blood made by the Mit in the case of brothers 
and nephews was to be carried beyond them Though a 
Full Bench 1410 of the Bombay High Court held that the dis- 
tinction was not to be carried Beyond brothers and nephews 
and that paternal uncles of the half blood inherited along 
with paternal uncles of the full blood, the Privy Council over- 
ruled this decision and held .that the preference of the whole 
blood to the half blood extends to all sapindas of the same 
degree from the common ancestor (and therefore a pateiinil 
uncle of the whole blood excludes one of the half blood ) Tho 
Madanaparij'ata 1411 p. 674 expressly extends the preference o 
the whole blood to paternal uncles. 


( Continued from the last page ) 

places the mother before the father ( folios 139-140 ). Following this case it 
was held in Han, las „ Rancho, das 5 Bom L R 546 
predeceased brother inherited along with the brothers o ® 

This rule is not to be carried beyond brothers and brot ets ' 
Kesartato Jagnhha, 49 Bom 2S2 the d.flemng transhmons >ol 
were referred to ( at p 286), it Mas tliat ‘^P^ ^Hie estate 
required that the Privy Council decision should be fol ov t hat 

of a deceased brother was a.lowed to devolve on the sons . fa brother 
had died before the deceased along with the surviving brother. ^ 

1410 Vide Shankar v. Hash math SI Bom 9 
relevant tevts are discussed, over-ruled m UaUant Carcase mhan 

Laldas L R 60 I A 189 t 

1411. iqfWt HtfWlfSr? <P.T 

******* 


qt. P 674. 
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It is noteworthy that the VJramitrodaya which generally 
follows the Mit invokes the principle of spiritual benefit m 
preferring the full brother’s son to the half brother s son 


The heirs from the wife to the brother’s sons are spoken 
of as ‘ baddhakrama ’ (lit whose order is fixed) in the Mit., 
the V Mayukha ( p. 143 ) and other works and as the compact 
series' < of heirs ) ’ in the case law For example, in rejecting 
the view of some that rely on Manu IX. 217 that the father s 
mother succeeds immediately after the mother, it isBaidthat 
the heirs from the parents to the brother's son being mentioned 
in a fixed order (by YSj. ), no place can be found for the 
father’s mother in the fixed series of heirs and that Mann IX. 187 
indicates only this that the father’s mother, is an heir. 1413 The 
V. Mayukha relies on the popular maxim that when certain 
persons are specially invited for a meeting or a dinner they 
are seated on seats definitely allotted to them but that those 
who come uninvited are assigned places at -the end of the row 
of those who were specially invited MM 


The question arises whether the brother’s son’s son inherits 
immediately after the brother’s son and before any other heir. 
There is a conflict among Sanskrit writers on this point. The 
Sm. C. H p. 300, 141s the SubodhinI, the Madanaparijata (p. 673) 
say that the compact series ends with the brother’s son, while 
AparaTka, Varadaraja ( V. Kir. p. 453 ) and the Vaijayantt of 
Nandapandita hold that the brother’s son's son comes immediate- 


1412 gw > smYqruiiisal ft uftwt urn xhtiv 

1413. uvnfft wcwvi ftam at mi mwwmf ftaiusrr 

nth U T tf g rW » ftun on m IX. 

135. traifoi (■retmft) u t gc sp irt swft 4T^vRST5S3i%5 nft?rr- 
vrfcez . stggarft FfJtvr i wgra p. 143. 

1414. ror3mrnpKn?m vide^ptr on x. s i ‘vsrr 

mmis ^ h am re v h nvmr k yvrttvreregvsrta r *nw$v% V K i fr gT fo i > 

Vide also nvton V. 2 19, vtIttT5PTTW on IV. 3 3 and nntSt 

1 TUTVtVTmj Wtfira '. In Mohandas v Krishnabat 5 

Bora. 597 this maxim is quoted and it is said that it applies only to the 
compact senes of heirs and that it does not applj to the list of bandhus 
enumerated by Kilahantha (p 602) The maxim is also relied oa zn 
Crouiwf Bftcushct c Bluktt 46 Bom L R„ 699 

diKtfivtrvrmi yfns- 
) Sm C 11 p 30D . vide V. P, 

p. 52$ for almost the same words. 


1415 ^ ^ \ 
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Jy after the brother’s son. A Full Bench of the 1416 Bombay 
High Court holds, basing its decision on the usage of the 
province, that the compact series ends with the brother's son, 
while the Privy Council would seem to lend colour to the view 
that in the Benares school it ends with the brother’s son’s son. 
The IteyabhSga ( XL 6. G p. 208 ) places the brother’s son’s son 
immediately after the brother's son on the ground of the 
superior efilcacy of the pjndas offered by him. 


Gotrajas (lit. ‘those born in the same gotra’ or agnates). 
Yfij, says that on failure of the heirs up to brother’s sons the 
gotrajas succeed. Though one’s father, brothers and brother’s 
sons also are really gotrajas, they are expressly assigned cer- 
tain fixed places in the order of heirs and other persons born 
in tho gotra are included in the term gotrajas on the analogy 
of such an example as ‘ let the cattle be brought and also the 
bulls’ where the bulls, though really included under ‘cattle’ 
( gumh ), are separately mentioned in order to emphasize that 
special attention must be paid to them on account of their in- 
tractable nature. Vide p 526 note 966 above. Acc. to the Mit. 
gotrajas are the father’s mother ( as the first among them ), then 
other sapindas and samanodakos. The V. Mayukha (p 143) 
also says the same thing and places the father’s mother as the 
first among gotraja sapindas. It may be remarked that Yaj. 
avoids the word sapinda and employs the word gotraja. The 
Mit. and Mayukha state that sapindas succeed as heirs and that 
sapindas are of two kinds, viz. gotrajas (born in or having the 
same gotra as the pi oposdus ) and those that are born in ( 01 aT ® 
of) a different gotra. These latter (viz bhimagdra sapivfas) 
are designated as bcmdhus by Yaj. Therefore it comes to this 
that, though Yaj. does not employ the word sapinda, the ins- 
tance goes after the brother’s son to the nearest sapinda. raj. 
knew the word ‘sapinda’ (I. 52) and defines the limits o 
sapinda relationship for marriage (in I. 58 ), tom 
follows that he does not use the word sapmda m the sense s; 
totaword by JrmiHavahana la I 58 ** 
aaptoda and < in tha matte of ^ 

cates two things viz. that the words were not synonym 
that sagotra had the same sense as gotraja 

1416. Vide A&ajt v Uohanlal 54 Bo ” ^ diLngmshri on (he 
Buddha Smgh v. Laltu Stngh b. R 42 I. A 2 8 whel her the 

ground that it was not an express decision on the quesuo 
compact ser.es of heirs ended with the brother s son. 
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Ap. Dh. S, H 6. 14, 2 provides 1417 that ' on failure of sons 
the nearest sapinda’ (inherits). Manu wlB IX. 187 is the classi- 
cal text on this point, which appears to mean literally, 1 whoever 
is nearest from among the sapindas, to him the estate (of the 
deceased) shall belong’. This verse has been variously ex- 
plained by the commentators and digests and variously trans- 
lated by eminent Judges and writers on Hindu Law. The 
chief difficulty lies in the expression ‘ sapindadyah’ and the 
words ‘tasya tasya’. Some take the first aB equal to two words 
‘ sapindat yah ’ and others as one word ‘ sapindadyah ’ ( sapinda 
and the like). Some take one ‘ tasya ’ ( of him ) as referring to 
the deceased and the other to the inheritor ; while others take 
‘tasya tasya’ as both referring to the inheritor alone, corres- 
ponding to * yah * ( one more * yah ’ being suppressed for the sake 
of metre) Though the printed text and most of the commen- 
taries read the half verse of Manu as in the note below there are 
several digests that read it differently. For example, the Sm. 
C IL p. 301 reads it as ‘yo yo hyanantatah pindat’ and quotes 
DharesvaTa’s explanation that ‘ pindat ’ means ‘sapindat’, 
Kulluka and the Dayatattva p. 195 explain ‘sapindat* as 
‘ sapindamadhyat ’ ( from among sapindas ) and this appears to 
be the best explanation. Br. 1419 ( S. B. E. 33 p. 379 verse 62 ) 


1417 - V: JRvraw: l 3HR t* U, II. 6. 14 2. 

1418. 3PUWT. TO U53t i Manu XX. 187. Vide Bahler’s 

note on this in S. B. E. vol. 25 pp. 366-368 for the varying inter- 
pretations of commentators. Buhler is not right when he emphatically 
says- "On philological grounds it seems to me improbable that • anantarah 
sapindat' can mean anything else than -nearest to the sapinda ■ and that 
this sapinda can he anybody else than the deceased". In the first place 
the singular ' sapindat ’ can be easily interpreted as used in a generic sense 
ijafrofeavtreffiiain) i. e. as moaning • sapindebhyab ’ (from among sapindas). 
n Ap , Br. ana other -works wherever inheritance is spoken of, it is the 
.nftmfor who is required to be the safi.nda or bandharm or sakulya 
and the deceased is hardly anywhere spoken of as the sapinda of the in- 
heritor but rather as ■ mrta ' svaryata ■ dhamn ’ fie. The terse of 

TZ ’!!!!?, TO « . to PI. 

I 301 , q 41 p 2 5 4 reads as Vta s m mWu 

sviRufi p. 71. 

Pfe „ IT 1 1 vroravureSm urswronm 
qufinj. q. bi vqftw ii. p 3oi. vqwrm (folio iota ), to. m m P 529 
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says, when there are several arjnales, iah,hm and 
(cognates), whosoever of them h the nearS Sail it'T 

wealth of him that dies without issue’ ' Itakethe 

The important question is- what is the meaning 
word sapinda-. The Miteksara and the DaySS propound 
two different meanings of the word that have been explained at 
longtli in II. of Dh vol. II, pp. 453-458 and 473-477 Therefore 
, 1S . n . ot , i ,ece ssary to repeat those explanations The word 

wfthStVl e l 1lp . l0 f C R d .J. y PSnfni ^ 1 165) m connection 
with the technical definition of qntm (Pan. IV. 1. 163) given by 

. app6al ' s t0 have been used in the sense of blood rela- 
tionship as stated by the Katika, According to the Mit. the 
right to inheritance depends upon blood relationship ( connec- 
tion through particles of the same body, ekainrirauiyamimm) 
and the preference among those who are blood relations is deter- 
mined by nearness or propinquity ( pi-ati/asath ) According to 
the Dayabhaga, sapinda relationships is based on religious 
efficacy i. e. on the capacity to offer the cake or ball of rice in 
sraddha and it has evolved a peculiar method of determining 
preference which will be explained immediately below. That 
there appears to have been a close connection between taking 
the wealth of the deceased and offering sraddha to him 
may be admitted But the question is whether a person was 
deemed to be an heir and entitled to take the estate of 
the deceased because be offered sraddha to that person or 
whether the heirship was originally determined on other 
grounds and whoever took the estate was saddled with the 
responsibility of performing eraddhas for the benefit of the 
soul of tlio deceased. It is difficult to give a convincing 
answer to this. It appears, however, that ancient sutras 
do not emphasize the religious efficacy of pindas as the 
determining principle in heirship. Ap., Manu, Br. ( particular- 
ly the first and last ) speak only of nearness ( which more 
naturally means * nearness of blood ’ ). Ysj omits the word 
sapinda altogether in mentioning heirs Manu IX. 143 states 
that pinda follows the gotra and riktha ( wealth ) Visnu Db. 

S. XV. 40 declares, ‘ whoever inherits the estate (of the deceased) 
has to offer pinda to him This rule is emphasized even by 
those works (like V. Mayukha) 1420 that make bl ood relationship 

1420 Tprys 1 

vanun-r T&r — ?fb 1 p. _H5, vtvs- 

nurfre v svttuto =5 fhgvd gwnn q _L'J 

3tn OH UH ix 132, ft T P S9P and II p 207 ( ascii bos fo 

) wvroir asvtqqnftct crrbmtfhvT 
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the test of heirship by saying that whoever even including the 
king ( who takes by escheat on failure of all heirs ) that takes 
the estate of the deceased must perform or arrange for the 
performance of the funeral ceremonies of the deceased up 
to 10 days after death and the sraddhas, as baid by the Brahma- 
purana 330 79 (tadabhave ca nrpatih kRrayettvakirtumhinani' 
taftatlyair-uaTaih samyak-daliadyah sakalah kriyah ) The Mit. 
view is upheld by V. H , V. C., Par. M., MadanapSrljSta Saras- 
vattvilasa, V. Mayukha, Balambhatti and many other works. 1 he 
theory of the Dayabhaga is propounded by only a few medieval 
works and writers like Apararka ( quoted above on p 7'-5 ), 
Ragbunandana, Nandapaudita. The Vlramitrodaya generally 
follows the Mit. but in certain cases it relies on or refers to the 
principle of religious efficacy in prefeirmg one heir to another, 
as for example, in preferring the full brother to the step-brother 
(compare note 1397 and V. P p 538) or in preferring three male 
descendants to the widow It is therefore that the Privy Council 
remark, 1421 ' now it is absolutely clear that under the Mitaksara 
while the right of inheritance arises from blood relationship or 
community of blood, in judging of the nearness of blood relation- 
ship or propinquity among the gotrajas the test to he applied to 
discover the preferential heir is the capacity to offer oblations 
Its position is peculiar. 1422 It sayB that the capacity to offer 
pinias is not the governing principle as to heirship, but it is 
only useful in finding out the preferential heir among gotrajas. 


Yisnu quoted by the Mit ( not found in the piinted 
Dharraasutra ) prescribes 1 ’ If there be no son or . grandson 
left for continuing the line, the daughter’s sons shall take the 
wealth, for xa regaid to the obsequies of ancestors daughter’s 
sons are regarded as son’s sous This is in line with Manu IX. 
136 ( cited above on p 720 ) which says that the daughter's son 
should offer the pinda and take the wealth. Therefore it appears 
that Manu, Visnu and others relied upon the capacity for the 
offering of pinda as the reason for being entitled as heir, but 
that this idea was vague and not elaborated in any way. The 
idea that blood lelationship settled the right to inheritance is 
implicit in the order of heirs in Yaj Yaj. ( 31. 137 ) in speaking 
of the ksetraja son says that he inherits the wealth of both ( the 


1421 \idc Ssirg/i v Lalttt Singh 42 1. A 208 at p 227* 

1420 rifi^ ffivcxurnhTiu tn - -mte i qy , rrfa 

atfmi givp . -iTr - T, i ift-srensfmr *?rrn% 

*rrrrrris=fi n 3 sdH mii-M-BH . 1 u p, 4G1, 
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begetter and the husband of the wife on whom he is begotten ) 
and offers pinda to both. He does not state that because he 
offers pinda to both he inherits the wealth. So this verse also 
favours tho view that offering of pinda was a duty laid up- 
on him who took the wealth ( except in the case of male issue). 
Hence it appears that the theory of the Mit. also has a very 
respectable antiquity and further it has been followed by most 
medieval writers throughout India ( except in Bengal ). 

The argument of the Dayabliaga ( which was propounded 
beforo it by a writer probably named Udyota 1423 ) that the 
taking of a deceased person’s estate depends upon the spiritual 
benefit conferred on him is briefly as follows. It relies princip- 
ally on Baud Dll, S and Mann. In the section on the partition 
of wealth { which begins from IX. 103 ) Manu (IX. 137) declares 
the super-eminent spiritual benefits conferred by tho s on, 
grandson and great-grandson; furtbor ( in IX. 106 ) Manu states 
that tho son gets all wealth from his father because he frees 
the latter from debt, that ( in IX. 139 ) the daughter’s son also 
is spoken of as saving the grandfather in the next world and 
as therefore entitled to the grandfather's wealth, that the verse 
immediately preceding Manu IX. 187 ( declaring that the 
nearest amongst sapindas inherits) speaks of the offering of 
pinda to three ancestors ; and since it is reasonable to presume 
that the blind and the like are excluded from inheritance 
( Manu IX. 201 ) because they are incapable of performing 
religious rites, it follows that Manu and others regarded the 
taking of wealth as dependent on the conferring of spintua 
benefit. This point of view the Dayabhaga emphasizes at every 
step. It 1 * 2 * says : “ There are two purposes for which wealth 
is acquired, viz. for worldly enjoyment and for the unseen or 
spiritual benefit derived from making gifts and the like, , m 

when the acquirer is dead, he cannot have enjoyment of the 

wealth and the only purpose that remains is ^ se !” *3 lth 
or benefit. It is therefore that Br. says, fro 

inherited, the inheritor should carefully set apart half f 

benefit of the d eoeased for defraying the expenses of the 

1423 . ^* 20 ^ 216 . 
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monthly, six-monthly and annual SrSddhas The subject of 
sraddhas will be dealt with in another volume- But here it is 
necessary to say a few words, for making the position of the 
Dayabhaga clear. Among the several kinds of Sraddhas two 
deserve notice, viz. Ekoddista and Pdrvana. 1425 The first 
( ekoddista ) is performed for the benefit of a single deceased 
person. There 'are sixteen Buch sraddhas performed for the 
benefit of the deceased during the course of one year after his 
death or on the 11th day of death And every year on the 
anniversary "of death an ekoddista sraddha may be performed 
for a deceased person. The parvana sraddha is performed on 
certain specified days, such as the amavasya of a month, or 
particularly in the dark half or on the amavasya of Bhadrapada 
or on a sankranti. In this sraddha the three deceased paternal 
ancestors of .the performer are principally invoked and the 
three deceased paternal ancestors of his mother aTe also invoked 
but their invocation is secondary and is dependent on the 
principal invocation. There is one more word that must be 
explained here viz. sapimjana or sapiiujikarana. This is a sraddha 
rite performed one year after the death of a person or on 
the 12th day from his death. By this sraddha the person 
recently deceased ceases to be a preta ( a departed spirit ) and 
is elevated to the rank of jnlrs (Manes). The widow and daughter 
can perform only the ekoddista sraddha, while sons, grandsons 
and great-grandsons can perform the parvana sraddha also. 
The Dayabhaga refers ( XL 1. 34 p. 162 ) to the fact that the three 
male descendants, by performing the parvana sraddha, confer 
great spiritual benefit on the owner ( compare note 1342 above ). 
Elsewhere (XL 7. 17 p. 211) it designates the parvana as 
traipurusika (i e. performed for the benefit of three ancestors) 
When speaking of the right of the widow to inherit it empha- 
Bizes ( XL 1. 43 p 165 ), by quoting verses from Vyasa, 14 « that 


1425 -, girg- virser srr£ ’ fifcn. on ^ 

1251 . to wsnwu* t i 

on Vt I 217, vtto means • performed on a £onan day > Acc lo 

“ 8 the parvaa da ^ arc ' *rotr, dfiSmr, ^ 

and UVTOTOh uraevguw q in p 192 deSnes the mimartTW ** 

^ St TO Troak Rum i ew vfitfi** qm - 

V ^.1 ^TVWf«i XI. 1 . <3-44 p. 165. Thisisqnotcdmsrj.it p 509 
93 
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a widow by leading a chaste life, by offering water mixed with 
sesame every day to her deceased husband, by making gifts and 
observing fasts saves himself and her husband in the next world- 
It adds that if the widow misbehaves she makes her husband 
fall, as husband and wife share in the fruits of each others 
good and evil deeds. Therefore the widow takes her husband's 
wealth for his benefit Brhan-Manu ( q. by the Dayabhaga 
XI. 1. 7 and by the Mit. ) declares that a sonless chaste widow 
should offer pinda to her husband and take his entire estate 
Similarly Prajapati ( cited above on p 709 and quoted by 
even the V. Mayukha and other works of the Mitaksara school ) 
requires the widow who inherits all the movable and im- 
movable property of her deceased husband to perform the 
monthly, six-monthly and annual siraddhas of her husband . 107 
Similarly the Dayabhaga allows the unmarried daughter or a 
married daughter having a son ( or who is likely to have a son ) 
to inherit because her son will offer pinda to the owner who 
will be the maternal grand-father. It prefers the daughter's 
son 1428 as an heir even to the father because the former offers a 
pinda to the owner himself, while the father offers pindag 
to two of the three paternal ancestors to whom the owner would 
have been bound to offer pindas., The D. B. winds up by 
saying 1429 that the order of inheritors must be followed in such 
a way that the wealth of the deceased may be most beneficial 
to ( the soul of ) the deceased. In certain respects the D. B, 
does not strictly and logically follow its own theory but is 
compelled to twist it by reason of the places assigned by special 


1427. cm mrefftr ( Vlde n 1358 abovt >' 

ft, x p 590 says : uiforrtwfiffUT&funr srrsn^ <rfbmvf3 um- 
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texts to certain heirs. 1430 For example, the order of heirs 
according to the D. B. is ; son, grandson and great grandson ; 
.widow ; daughter ; daughter’s son : father ; mother ; full brother ; 
half brother; full brother’s son; half brother’s son. But the 
persons entitled to perform the sraddha of the deceased in order 
are somewhat different. In fact the order of succession does not 
strictly follow in any sohool the order of those that are called 
iraddhadlnJcanns. The order of those who are entitled to offer 
Sraddha to a deceased separated male ( iradd hadhikarm ) given 
in most works is as follows ; son ( aurasa or adopted ) ; grand- 
son ; great-grandson ; widow ; married daughter ; unmarried 
daughter who has succeeded to the deceased’s wealth ; daughter’s 
son who succeeds to the wealth ; full brother ; half brother ( son 
of a different mother); full brother’s son; half brother’s son; 
father; mother; daughter-in-law; full sister; half Bister; full 
sister’s son; half sister’s son; paternal uncle ; paternal uncle’s 
son ; other gotraja sapindas ; sodaka; any gotraja ; cognates suoh 
as maternal grandfather, maternal uncle, maternal uncle’s son 
(i. e. the bandhus of the three kinds in order); pupil ; son-in-law ; 
father-in-law ; friend ; any brahmaua who takes a brShmana’s 
wealth or king who takes by escheat. Vide Nirnayasindhu TIT 
uttarardha pp. 382-386, Dharmasindhu HI uttarardha pp. 368-369, 
Sraddhaviveka p 48. If the principle of the capacity to offer or 
of the offering of pindas regulating the right to succeed is to 
be strictly and logically followed, there is no reason why the 
mother or the paternal grandmother should succeed immediate- 
ly after the father or the paternal grandfather respectively 
Her recognition in the D. B. school is due to the fact she is 
expressly mentioned in Manu as an heir. Similarly in the 
rules about the succession to re-united coparceners, the school 
of D. B. gives preference to re-united co-parceners and 
does not apply the theory of spiritual benefit. Further 
the Dayatattva says that all that is required is the capacity 


1430. Vide A kshaya Chandra v. Handas 35 Cal 721 at p. 726 and 
Nahnaksha v, Rajamkanta 58 Cal. 1392 (or the propositions that the 
doctrine of spiritual benefit cannot be applied consistently in all cases such 
as the succession ot (emales to males, the succession o( samanodakas &c 
and that in eases not contemplated by Jimutavabana or his followers in the 
Bengal seh° o1, the principle o£ propinquity and of natural love and affection 
should be followed The Dayatattva p. 195 after quoting Br. cited above 
observes that both the superiority of pindas offered and nearness of line 
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to receive pinda or the capacity to participate in the pinda 
offered by others 1 and not the actual offering of prndas. 
For example, if a man performs sraddha for his ancestors, 
then dies, but no one performs his sapindana and therefore 
he does not participate in the pindas given to his ancestors, 
still his wealth will be inherited on the principle of 
religious effioacy 1431 Owing to considerations of space it is 
■not possible to go into great detail about the several proposi- 
tions established in relation to. the theory of religious benefit 
as the determining factor in matters of inheritance. But the 
following propositions may be set out in one place: 

(1) Benefits are conferred on the deceased by means of the 
ekoddista or the parvana h addha. The capacity to perform the 
parvana sraddha is not the sole ground on which rests the right 
to inheritance to a, man, Therefore the widow, the daughter 
and the pupil were recognized as heirs though they perform 
only the ekoddista sraddha. But those who are competent to 
perform the parvana Sraddha have a preferable claim to those 
who are entitled to perform only the ekoddista sraddha There- 
fore the male issue of a deceased person are preferred to a 
widow or daughter. 


(2) Spiritual benefit is conferred on a man by presenting 
pinda directly to him or by offering pinda to one or more of his 
paternal ancestors to whom he presents pindas during his own 
life time and with whom he participates in pindas offered after 
his death by others or by offering a pinda to one or more of his 
maternal ancestors (mother’s father, mother’s fathers father 
and the latter’s father ) to whom he was hound to offer pindas 
dnring his life (but with whom he does not participate m the 
pinda offered to them 1432 ). 

(3) The pinda offered to a man himself directly is of greater 
efficacy than the pinda offered to a paternal flor in which 
he participates after his own death as one of tbe ^ ano5 - 

fore the son, grandson or great-grandson is preferred to evei y 
one else ^brother offers a pinda to the f ather and two more 

H32 W ssftat vffiwmrsn * ^ w , 

XX. l- 38 P- 163 > ®^ 5rFT p ’ 396 ’ 
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‘paternal ancestors of fee deceased m he ( the deceased 

owner) only participates after Ms death. Therefore the broker 
is postponed to the son or daughter s son (who offers a pinda 
directly to; the deceased himself as his maternal grandfather ). 

' (4) The pindas offered to paternal ancestors have greater 
efficacy than those offered to maternal ancestors (hence a brother s 
son is preferred to a sister’s son because the former offer B pindas 
to his own and the owner’s paternal ancestors, while the. latter 
offers pindas to.his maternal ancestors who are the ; paternal 
ancestors of the owner ). , < 


(5) The pinda offered to the owner's father is of greater 

efficacy than that offered to the paternal grandfather or great- 
grandfather. Therefore a brother’s son or grandson is preferred 
to a paternal uncle 1433 Hence it should follow that all agnatic 
and cognatic descendants of the father of the deceased would be 
preferred to any descendant of the paternal grandfather or great- 
grandfather. - " - 

(6) Where the number of pindas offered by two claimants 

is the same, he who offers a pinda to the neareT ancestor is to 

be preferred. 

( J •" 

The Dayahhaga, strarting with Baud. Dh. S, ( I, 5. 113 ff ), 
Mauu (IX. 186-187 ) and the Matsyapurana elaborates its own 
definition in the following 1431 way. A man’s son and a daughter 
are both born in the family The daughter’s son springs from 
the family of his maternal grandfather hut he belongs to 
another gotra ( viz his own father’s gotra ) *, similarly, a man’s 
sister ( i. e. father's daughter ) is born in his family but her son, 
though mediately sprung from the deceased owner’s family, 
belongs to another gotra ( viz that of the sister’s husband ) : the 
same is true of a father’s sister’s son and the paternal grand- 
father's sister’s son. A Bister’s son offers a pinda to the father 


1433. fit wfrn ma- yres uflre nunt 

n --wives iv^vnymfbftKvh » aw trv 
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of the deceased, as the °wner’s father i B the former’s mnfsm,! 
grandfather and therefore he is connected as sapinda with fhn 
owner. A father’s sister’s son offers a pinda to the paternal grand 
father of the owner, who (paternal grandfather)is the maternal" 

r ° f *5? f a£her>S SJSter ’ S S ° D ’ A mat6rnaI uncle is not 
sprung even mediately from the family of the owner, hut he 

™ a , pmda t0 hls own father who is the maternal grandfather 
of the deceased owner. Therefore the maternal uncle or his son 
or sons son being conneoted with a pinda that is offered to the 
maternal grandfather or maternal great-grandfather respectively 
of the deceased owner is a sapioda of the deceased owner. A 
maternal aunt's son also offers a pinda to his mother’s father, 
who is also the owner’s mother’s father and so the maternal 
aunt’s son is a sapinda of the owner. The pindas offered to 
the maternal ancestors by him are inferior and secondary, 
further, one’s own mother, the father’s mother, father’s father’s 
mother were associated with their respective husbands as to the 
pmdas offered to the male ancestors and the same holds good 
about the wives of the maternal ancestors also. 1435 


The result of this way of defining a sapinda is to obliterate 
the distinction between a golraja and a bandhu. Yaj ( U 136 J 
expressly says that a bandhu can succeed only on failure of all 
gotrajas and so according to him a bandhu is one who is not a 
gotraja. The DayabhSga brings in the sister’s son immediately 
after the the brother’s son’s son and before the paternal grand- 
father (i. e. even before a near agnatic ancestor) who is 
literally a gohaja, while the sister’s son is literally not a golraja. 
When the DSyabhaga designates one's sister’s son as sprung 
from the kula of the owner though not of the same gotra, he 
does violence to popular usage prevalent throughout India. An 
ordinary person in India hardly ever says that his sister’s son 
or father’s sister’s son is born in his own hula The DayabMga 
only quibbles over the word 'gotraja' inYaj which it reads in 
the singular { gotrajah ) and not in the plural ( gotrajah ) as 
the Mit, does. Under the Mit. the sister’s son is only a bandhu 
and cannot succeed before a paternal uncle or his son or a 
paternal grand-uncle or any other gotraja, The Dayabhaga 
thus gives the go-by to the text of Ysj and shuffles in several 


1435. w i mffcreg r of 

v|: ugwngmsi 1 ^ 

XI. 6. ip 207. 
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cognates as very near heirs The D. B. regards Manu IX, 186- 
187 as the crucial text and-Yaj. H. 135-36 as only secondary. 

The following diagrams will illustrate the working of the 
theory of religious efficacy. A person is a sapinda of those to 
whom he is bound to offer a phyla while he is alive, of those 
who on his death are bound to offer pinda to him ( viz his three 
male descendants, his daughter's son, his son’s daughter’s son 
and his son’s son’s daughter’s son) and of those who are bound to 
offerapindato the ancestors to whom he is bound to offer a pinda 
viz. to his three paternal ancestors and his three maternal 
ancestors and all of these are his sapindas The last of these 
three groups has four sub-groups .--sub-group No. 1 comprises 
those who offer pindas to their own paternal ancestors who are 
also the paternal ancestors of the owner . sub-group II contains 
those who offer pindas to their three maternal ancestors who 
are all or some of them the paternal ancestors of the owner, to 
whom he was bound to offer a pinda ; sub-group HI comprises 
those who offer pindas to their paternal ancestors all or some 
of whom are the maternal ancestors of the owner; sub-group IV 
exhibits those who offer pindas to their own maternal ancestors 
who are also the maternal ancestors of the owner. Each of 
these sub-groups contains 9 persons ( as the minimum ) who are 
all shown in thick type. If the owner has several brothers, 
sisters, uncles and aunts &c. the number of possible sapindas 
will be much larger. All heirs in the three sub-groups H-IV 
will be bandhus according to the Mitaksara and will be post- 
poned to gotrajas under the Mitaksara. It should be noticed 
that JlmutavShana brought in the father’s daughter’s son 
immediately after the father’s great-grandson, the paternal 
grandfathers daughter’s son after the paternal grandfather’s 
great-grandson and the paternal great-grandfather’s daughter’s 
son immediately after that ancestor’s great-grandson on the 
analogy of the rights of the owner’s daughter’s son and on the 
basis of Manu IX. 139 that the dauhitra ( daughter's son ) saves 
an ancestor in the next world just as a son’s son does. 



{Continued on the next page) 
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( Continued front ‘the last page ) 

daughter’s son and that the latter though a sapmda of the owner and an 
he.r was not to be preferred to the great-grandson of the paternal grand- 
father of the propositus Sarvadhikari (X. L. L on Inheritance, n . 
of 1922 pp. 701-702 ) criticizes this decision as wrong, but it oes 
appear that the Calcutta High Court is prepared to follow him ' 

fliet arises as to several cognate heirs For example, t e son ^ 

son and the son’s son’s daughter’s son offer pmdas to th . . and 

self duectly as a maternal ancestor (just as the daughter s hcirt> 

therefore should be placed immediately after the ^ augh " ^ soniog l5 
But the Calcutta High Court would refuse to do so if g lhcm 

Cal. 780 be followed. Sarvadhikari (p. 709) however would place 
\tmnediately after the daughter’s son. 
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The D. B. says 1437 that the word 1 gotrajah ’ (mas. singular) 
is employed by Yaj, for excluding all sapinda women ( except 

i«7. ^ d rrerft 

^ gntmejtarantara i 


■ Htstoi y of Dhat mciiaslra 


7 46 


f Vo: 


those that are expressly named as heirs by special texts 
since they are not born or ( even mediately ) sprung from tli 
family of the owner, as the sister’s son or the father's bister 1 
son that is held by it to be so sprung, that the word 1 bandlm ' 
omployed by Yaj to include a maternal nuclei and tlie 3ik 
among heritable sapindas, since they are not sprung evei 
mediately from the hula of the owner and are also not of tli 
same gotra, that the maternal uncle and the like come in on]; 
after all descendants, in the lines ,of the paternal ancestor, 
inclusive of the great-grandfather up to the latter’s daughter 1 ' 
son are exhausted, 1!3S and that Manu . had not to enter mb 
these details as its two verses ( IX 186-187 ) w ere quite onougl 
to lead to all that has been 'elaborated by the D. B about tli. 
working of the.tlieory of religious efficacy. 


It will have been noticed that no female except the fiv< 
expiessly mentioned can inherit under the Dayabhaga scheme 
and the result is that a hian's own son's daughter or daughter 
daughter does not take as heir, whereas a distant-relativo like tli 
father’s father’s sister’s sou takes it. The same is also the case 
even under the Mitaksaia in the whole of India ( except in 
Bombay and to some extent m Madras for which sco n little 
later on ) 

A man offers only the leavings or remnants of the pindas 
that stick to his hand ( when offering pindas to his three 
paternal ancestors ) and that ( leavings) aie cast on kusa gra^ 
to three paternal ancestors above the paternal great-grandfather 
( Manu HI. 216 ). So also the three male descendants beyon 
the great-grandson offer the leavings ( called pnMcjxi ) to the 
owner: these three remote paternal ancestors and the turn 
remote male descendants (spoken of as vibhakiadaysdn 
Baud. Dh. S. I. 5 114 ) are designated sa huh/a by Baud. ^ 

1438. Vide Kailasha Chandra v. Karat, a Kath 18 C ™ 

wh cre the above passages are cohered at fength and ^ 

internal grand-uncle’s daughter's son (though rot eaprcvl, n «, «* 

b" » »»«- » r— ; 

..a « »P»« * » " I' 

zi .»—.*■ 

ovrocr to whom the o*ncr was bound to oTer a p 
otraer did not participate after Ins death. 
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the D. B. 1439 ( XI. 1. 38 ) According to D. B sakulyas succeed 
after all sapindas are exhausted Just as a man participates 
after his death in the pindas offered to his paternal ancestors 
so he ■would participate in the leavings also offered to his 
paternal ancestors from the 4th to 6th by their descendants 
( from 4th to 6th ) The D B. remarks that this difference 
between sapindas and sakulyas is made only in the matter of 
inheritance But in the matter of the periods of mourning 
both the sapindas { stiictly so called in the section on inherit- 
ance) and the sakulyas aie designated sapindas by Manu 
(V. 60 ) and by the Ma.rkandeya-pm5.na { 28. 4 ). 1410 According 
to Manu IX. 187 sakulyas succeed on failure of sapindas, while 
Yisnu Dh S ( XVII. 9-11 ) prescribes 1441 that on failure of 
bandhus, sakulyas succeed It appears that Yisnu employs the 
word bandhu in the sense of sapinda Nar (dSyabhaga, 51} states 
that on failure of daughters and sakulyas, bandhavas and 
persons of the same caste succeed Here it appears that sakulya 
and bandhava are employed in the sense of gofa-aja and 
bandhava as done in Yaj. The BalambhattI says that gotraja and 
sakulya are synonymous. The DSyabhaga appears to be some- 
what inconsistent in its references to sakulyas. In XI. 6 15 
and 33 it includes samanodakas among sakulyas, while in XI. 
6 21-33 it defines sakulya as stated above. The Mit. on the 
other hand comprehends the sakulyas of the D. B. (as defined 
lu XI 6. 21 ) under its gotraja sapindas 



1 4 ° jwjj'igsranv fiiarsji3;n7nnft i s’pgwrovnrrt trsmmm mm. i 

sfsnm ans- urnni' wsdw n ur#pkv§TnJT 28. 4-5 quoted by 
41 t The (220 85-86} reads ‘ 


5 s 17-9-11 Tins is the reading of 3uucr£ p 741, % p.595. The 

I? V p. 530 says that m Visnu bandhu and salolya stand for sapinda and 
«gutra Some vorfcs like { p.189). ^ (XX. 1 5 , p 151 ), m 

142 read ^^vn^ xnpift smnnftf. xm m ftuxmtmnhv 

utWhh mm? w 
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The Mit. states that the gotrajas are the paternal grand- 
mother, the sapindas and samanodakas of the deceased. It then 
proceeds to say that the paternal grandmother Is the firat 
among gotrajas, then comes paternal grandfather. It para- 
phrases the word gotraja ( born in the gotra ) as samanaqotra 
( having the same gotra ) and then proceeds, ' on failure of the 
father's line ( santSna ) the heirs are the paternal grandmother, 
the paternal grandfather, the paternal uncles and their sons in 
order ; on failure of the paternal grandfather’s line the paternal 
great-grandmother, the paternal great-grandfather, his sons 
and son's sons inherit. In this manner must be understood the 
succession of sapindas belonging to the same gotra ( as the 
deceased) up to the 7th degree’. According to the Mit. sapinda 
relationship extends up to the 7th degree ( reckoned from and 
inclusive of the owner ) Therefore the owner’s sapindas for 
purposes of inheritance according to the Mit. are the owners 
(1) 6 male descendants in the male line, (2) 6 male ascendants 
in the male line and the wives of the first three of them { that 
are expressly so declared, viz. mother, paternal grandmother 
and paternal great-grandmother) and probably the wives of 
the next three also , (3 ) the six male descendants of each of Ins 
six male ascendants in the collateral male lines. Besides, a 
man’s wife and daughter are treated as his sapindas and the 
daughter s son, though a bJunmqolra sapinda, is placed hig i 
among the gotraja sapinda heirs 


Even under the Mitaksara in the whole of India { except 
in the Bombay and Madras schools), no women succeed as 
gotraja sapindas ( except five expressly named and cited a ov 
on p.713). In Bombay tbe sister (full or half brought 
in as a gotraja by tbe V Mayukha ( though the 
entirely silent) and placed by it immediately after theater 
grandmother. It relies on the general words of Manu IX 187 and 
of Br. ( quoted above on p 733 ) that to the ne ares pe^ * 
the inheritance goes and then proceeds. deceased 

as being horn in the gotra in £ deceased 

owner ) was born. She is, however, not a sagtira <o y Sj , 

brother ), but being a sagotra is ^t mention^j of m 

as tbe condition that leads on to )be taking ««* . nd 

SU— a*. »» 

takes its literal-meaning. But, that is a sp . — . 


— • ~~Z -TOT sift atrim ’ TT **r m ^ 

1442. , n. TTSW P 143 ' 

^ht ^ *tt%t * w * 
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widow and mother are not gotrajas(in this sense of being horn in 
the gotta) hut on marriage they enter the gotra of their husbands 
and become sagotra Further, on the same reasoning, a son s 

daughter, brother’s daughter, father’s sister and other women born 

in the family of the deceased will become his gotrajas (though not 
sagotras because on marriage they pass into the gotra of their 
husbands) But these other women are not expressly recognised 
even by the V. Mayukha as gotrajas. Even though she was not 
mentioned in the Mit the sister has been recognised as a gotraja 
sapinda by the Bombay High Couit in parts of the Bombay 
Presidency where the Mit. is the paramount authority. The 
order of heirs undeT the Mit would be as follows -.—Full brother, 
half brothei, full brothel’s son, half brothers son, paternal 
grandmother, sistei (full being prefoived to half), paternal 
grandfather. According to the V. M ay wkha the order is slightly 
different, viz full brothers along with sons of full brothers 
that are dead, full brother’s son, grandmother, full sister, 
halfbrother, halfsisteT, paternal grandfather. The unmarried 
sister had been recognized as entitled to a share when brothers 
came to a partition and they had to provide for her marriage 
expenses Vide above pp 619-620 and Nar 4443 ( d&yabhaga, 13 ), 
Visnu Dh. S. 18. 35, Manu IX. 118, Yaj II. 124. In Madras the 
Bister had been recognized as a bandhu The Legislature has 
intervened and laid down ( Hindu Law of Inheritance Amend- 
ment Act II of 1929 ) that in territories governed by the law of 
the Mitaksara and in respect of the property of males not held 
in coparcenary and not disposed by. will, a son’s daughter, 
daughter's daughter, sister and sister’s son shall he entitled to 
rank as heirs in the order specified in the Act next after a 
father’s father and before a father’s brother The first three of 
these were before this Act not at all recognized as heirs in the 
whole of India except in Bombay ( where the sister was recog- 
nised as a gotraja sapinda and the first two as bandhus ) and 
except in Madras ( where the first three were recognized only 
as bandhus ). The sister’s son was given a very high place as a 
sapinda under the Da.yabha.ga and was treated as a bandhu 
elsewhere in India. This enactment does not affect the Daya- 
bhaga scheme and so the three females mentioned in the Act 
are not heirs even now under the Dayabhaga The sister’s 
place as settled by Bombay decisions is after the paternal 


H43. Ttmrvhrrufvwt v nb u iw r ujm t nnfswru 
vrvnh 3«i n vttx ( 13 ) 
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grandmother and before the paternal grandfather, while the 
above Act places her after the paternal grandfather. In Bm 
Mahataxmi n The Deputy Nazi) 45 Bom, L, B. 434 it has for this 
reason been held that the Act does not apply to the Bombay 
Province, If it be held that the Act does apply to Bombay 
( except as to the sister ), then the same Act will have to be 
deemed to be laying down two different orders of succession as 
to the same four heirs in different provinces, which, to say the 
least, is not a reasonable or desirable way of interpreting 
statutes (just as in the case of texts). 


Some difficulty is caused by tbe use of the word eastS/ui in 
the Mit. as legards the father’s, giandfather’s and great-grand- 
father’s line. It has been seen above ( p 731 ) that tbe compact 
series ends with the brother’s son ( father’s son’s son i. e after 
two descendants of the father ) according to the Bombay High 
Court, while elsewhere in India it is supposed to end with the 
brothel 's son's son ( i, e after three descendants of the father ). 
The Mit expressly mentions only two descendants in the grand- 
father’s and gi cat-grandfather's line. The general rule is that 
sapmda relationship extends to six descendants of each line 
( excluding the man oi ancestor from whom the counting is 
made ) The further general rule gathered from the meagre 
words of the Mit. is that the nearer line excludes the more 
remote ( e. g. the grandfather, his son and grandson are express- 
ly mentioned by the Mit. as taking befoVe the great-grand- 
father, his son and grandson ). The question is whether the 3r , 
4th, 5th and 6th descendants of a nearer line^ would exclude 
even the 1st or 2nd descendant of a remoter line e g whether 
the great-grandson of the grandfather Would take before the 
son or grandson .of the great-grand-father or whether the W 
descendant of tbe grandfather would take before the son of w 
great-grandfather. There were three views 1 * * * * ** * on P? 1 

1«4. Vide Buddha Stttgh V . f JS 

for the three views and their expounders. Tli . ' d og llBe up to 

view and held (p 227) that the descendente a. each asce j before 

tbe fixed limit should be exhausted at any a HI?* 

i S«rf5 n p ms*. 

ffrgj p g grf ifrr gvrbr gwdl'? vuiv* I'li rq ^ I -FTI The SObedbWi 

passage asprmted is ^ als0 

also says ‘ Higmguv’mn » p- 7 • 

for tbe same view. 
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The first view, lelying upon certain words of the Sill Cl, hold 
that: after two descents in each line, one should ascend' into .1 
remoter line and after the two descendants 1 of that lino are 
exhausted, one should revert to the 3id to 6th descendants "of a 
nearer.line The 2nd view was that in each line three cgcnovSf- 
tions were to he first exhausted, because the word pn(i <1 in 
several places in the Mit. includes. the thi ee male descendants 
The 3rd view 1445 was that in each line 1 .six descendants were to 
he exhausted before 'ascending to the next 'remoter line (as 
sapmda relationship extended t'o six degrees.) •' - 

Another question is whether the 'widows of agnatic relatipns 
( such as the son’s widow, brother’s widow, step-mothev hr 
paternal uncle’s widow) are 'included in the tei'ui 1 gotiajah ’ 
for puiposes' of inheritance Under the Dayabliaga, as well 
as under the Mitaksara throughout India (except in 'the 
Bombay School ), the widows of gotraja sapindas are not heiis 
at all, since according to almost all writers , women do not 
inherit except when expressly mentioned by ■ .texts 1 In , the 
Bombay School the position is different. According to -both 
the Mit and the Mayukha. wives enter by marriage tho gotra 
of their husbands and become sapindas of their husbands. The 
Balambhattt declared the son’s widow to- he an ■ heir-, .even 
before the paternal .grandmother and includes females also in 
the word r/of) ajuh When got) aja was rendered as sanmnar/otm <, 
the term be camp wide -enough" not only to include those -born in 
the gotra but even those who entered .the gotra by marriage. 
Besides, it was argued that if the paternal grandmother 01 
paternal great-grandmother succeeded as a gotraja theie was no 
reason why other widows of other gotrajas should not succeed. 
From the earliest days of British rule tlic gotraja sapindas 
( such as the son’s, brother's, paternal uncle’s Widows ) have’ 
been recognized as heirs m the Bombay Presidency. Tliey take 
only a limited estate like the owner’s widow or mother or 


t-H5 The third \ iew ms propounded by Tclang J in liaeftava . 
Ktitingappa 1C Pom 71G, vhichis referred to by the I 1 C in -*2 1 . 20S, 

at pp 220 and 226 The V C do not dissent from Telang j but do not 
cxoresslj npprot e of his ne\ s as \t was not necessary to do so m that case, 
vii.cre the question was whether the great-grandson of the aiandfalher of 
the deceased was to be preferred to the grandson of the great-grandfather 
and it v as held b\ the V C that He was to be preferred The 2nd view 
appears to be supported by the v ords of \parirha p 715 ' m 

4l ‘ 2 ia lM-J-t-nni qq tMljynt *114 I rrn rr r UTrc = UHH[ 

vt ' ivmun nuii%uqtv y amuiw'n ^jqrfgqq n 1 fr° c j rs qargTu 1 • 
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paternal grandmother. They are recognized rather on tho 
ground of ‘positive acceptance and usage ’ by the Privy Council 
than on the ground of any texts 1 " 6 . They occupy the same 
place as their husbands, succeed after the compact series, the 
sister and half-sister and only after all the male gotraju 
sapindas (up to the 7th degree inclusive of the ancestor) 
properly belonging to the line to which their husbands belonged; 
e g the son's widow would succeed before the brother’s son's 14 ” 
son, tho brother's widow or step-mother would succeed after all 
the six male descendants of the husband's father, but before the 
father's father, paternal uncle or his son &c These widows of 
gofcraja sapindas succeed before any bandhu. Since Act XVUI 
of 1937 a man’s own widow, his predeceased son’s widow and 
the wldoW'Of a predeceased son’s predeceased son succeed along 
with his sou or sons throughout India. 

Samanodakas According to the Mit gotrajas are either 
sapindas or samanodakas. The word ‘ samanodaka ’ has a 
technical meaning Acc, to Manu V.60, ‘the sapinda relationship 
ceases with the seventh person, the relationship of samanodaka 14,s 
ends when birth (in the family) and name are no longer 
known*. This occurs in the chapter on impurity. The Mit 
declares that the samanodakas comprise males seven generations 
beyond the sapindas or all males ( beyond sapmdas ) whose 
birth ( in the same family as that of the deceased ) and name 
are known. It quotes a text of Brhan-Manu, 'the sapinda 
relationship ceases with the seventh person; tho relation of 


14 /IB Vide Lallubhat v. Maitknvirrbat 2 Bom 3SS, 417, which went 
up to the Privy Council as Lallubhoy v Cassibai L K 7 I A 2I - 
p 237. In Gandhi Haganlalv lim Jaiiab 24 Bom 102 (l r . B )atp - - 
It was observed ; • The grandmother's claim was indeed found so strain; i '» 
it served to help the widows of collateral sapmdas to be also recognize a 


;otraja sapindas 

1447 Vide Appan v Mohantal 54 Bom. 564 (T li ) for the t a«S • c ’ 

a-Iaiv being preferred to a brother's grandson , Wlt “ ’ , 

Som 389 (where the paternal uncle’s grandson was pro ln ^ lt Uia 

side's Widow because he was a male gotraja ■*■***• ““ i'm* » 
even degrees, to which the widow’s husband belong ) . ® ^ (Uo|Se 
iasattgavda 39 Bom. 87 where the brother s widow P 

sternal nncle's son { as she belonged to a °<* « r » nc > .^-3 , 

1448 1 

gV 60 , vm: rr^- 1 wft®* 1 These terse* »" 

*m**&'*F 0D7n 11 
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samanodaka ceases after fee l4fe ; according to some it extends 
as far as fee memory of name and family (or birth) reach , 
fee gotta is said to extend up to feat’. The samanodakas 
comprise fee 7 ascendants of a person after the great-grand- 
father’s greatgrandfather, the 13 descendants of these seven 
ascendants, fee 7 descendants after fee 6th descendant of his 
6 male ancestors from his own father; and descendants of 
himself from fee 7th to fee 13th. The Privy Council have 
ruled 1119 in a recent case feat, according to fee Mitaksara 
school, samanodaka relationship does not extend beyond fee 
14th degree ( from and inclusive of fee common ancestor of the 
claimant and fee propositus). 


The word ‘ samanodaka ’ literally means ‘ those who offer to 
or receive water from fee same person ’. The word is employed 
by Vas. 1150 17. 79. But in the law of inheritance it has a 
technical meaning as stated above. 


Bandhn ( cognate ). ust It has been seen above ( on p. 742 ) 
how the Dayahhaga shuffles cognates among the gotrajas 


1449. Vide Atmaram v. Bajiraa L. R. 62 X. -A. p. 139 where it was 
said that in the event of a conflict between the ancient text writers and the 
commentators the opinion of the latter prevails in the provinces where their 
authority is recognized on the ground that the commentators only voiced 
the usage of the time and of the country in which they lived. The case of 
Bat Dcvkoro v- Atari tram 10 Bom. 372 where the word samanodaka \va3 
interpreted to include any agnate without any limit of degree was not over- 
ruled but was distinguished on the ground that it was governed by the law 
of the Vyavahara-mayuhha which quotes only Rlanu V. 60 and does not 
qnotc Brhan-Manu. 

1450. am saS <j?if uffam i eras i 7 79 . 

1451. The word ' handlin' is a very ancient one and has been used in 
various senses throughout the ages In Rg. I 113. 2 Night and Dawn ( Uxas ) 
arc called s amanab and hu ( bound together or having a common relative ). 
In Rg 1. 154. 5 (urnkramasya sa ht bandhur~ittha) the word appears to 
be used in the sense of ' fnend In Rg 1 164. 33 • nabbi * and ' bandhn ’ 
are employed one after another. The sage Vasistba tells Asvms ( Rg VII. 
72. 2) that their mutual friendship is ancestral and their relation is common 
( yitvorhi tiah sakhya pitryhm sainano bandhuruta tasyn viitatn ). 
Vide also Rg. V. 73 4, VIII. 21. 4, VIII 100. 6, IX 14. 2 In the Atb-rva- 
veda V 11. 11 Albarvan is said to be the bandhn of the gods and Varnna is 
said to be both the fnend {sakha) and bandhn (relative) of the sage. In 
Atharravcda VI. 15. 2 and VI 54. 3 the same half verse occurs, 'whoever 

( Continued on the next page ) 


95 


754 


History of Dhaunasastra 


[Vol, 


literally so called. According to ' the Mit bnndl.nc 
sapindas of the deceased belonging to a different got™ 
Bandhus succeed under -the Mit:„ the V. Mayukha and all 
other authorities except those, of the Dayabhaga school only 
* of samsnodakas (or sodakas).„Ifc will have been 

noticed from the discussion above that gotrajas, whether 
sapmdas and samanodakas, are all agnates (and in some cases 
their wives ) 1. e. persons related to the deceased by unbroken 
male descent. The bandhus are persons. related to the deceased 
through one or more females Tho basic texts on the inherit- 
atiee of 'bandhus are three verses attributed to Vrddha-Satatapa 


, i ( Continued f rom j the last page ) 

whether our relative or not attacks us 1 ' sabandhnscdsabandhujca gasman- 
abhidasatt ) In the Vaj S IV. 22 ( asms ramasvasnte te bandliuh ) ’ the 
poet prays that the god may find delight in them and find in them his 
handhu. Among sutras Gaut. IV. 3 and Varahagrliya 9 speak of pitrbandhus 
and matrbandhus (persons related through the father and mother) In Yaj. 
the word handhu or bdndhava occurs many times and has at least three 
senses viz relative m general (in I 82, 108, 113, 116. 220 ; 11. 144, 280; 
III 11, 239), agnate (II 294), cognate (II. 135. 149, 264). Manu IX, 
158 and XII, 79 employ the word bandbu in the sense of relative in general. 
The Sp. Dh. S. I 7 21. 8 and II 5. 11. 1G and Gant 14 18 employ the 
word ‘ yonisambandha ' lor persons ‘connected through a female On the 
other hand Famni V. 3. 23 (rto vidyayonisambandhebhyah ) appears to em- 
ploy the word in a general sense viz * blood relation' (whether paternal or 
maternal) Another word frequ en tiy used from Vedic times i$ 'jiiati 1 which 

generally means 1 agnate ’ or • relative ’ Vide Rg X 66 14, X 117 9 In 

the Atharvaveda IV 5 6 a man desirous of a clandestine intercourse with a 
'woman prays 1 svapantvasyai jildtayah' svaptvayam-abhito janah’. In I. 

1. 35 Fanim appears to use the word jnati in the sense of agnates 

In Gaut II. 43, Ap Db b. I. 3 10 3 ’jiiati ‘ occurs and 
is explained by Haradatta as agnatic relations In Mann III 31 (jmtibhyo 
dravtnam dattvd) jSati appears to mean paternal relations, In Manu III. 
264, IV 179, YSj II. 149 jnati is distinguished irova bindbava or handhu 
and so means 'agnates ' Two other words are * sajata ’ and 'sanabhi , 
The first occurs m the Tai S I 6 2 1 and I 6 10. 1 {tigrohaA sajatesu 
bhitydsam ) and in the Atharvaveda 19 3, III, 8, 2, VI 5. 2 and means 
•agnates or kinsmen ’. The word sanabhi occurs in Rg IX 89. 4 and means 
also the same thing as 1 jBati ’ in Ap. Gr. VII. 20. 18, Mann V. 72, Br (S 
B. E 33 p 310 verse 11), but in the Nirukta IV. 21 and in Kit. (q. b) 
Apararka pp. 669-670) the word sanabhi is used in a wider sense (as in- 
eluding paternal and maternal relations). The Amarakosa gi ves sap mrfa as 
a synonym of sanabhi. 4t*qf iprf stnFii 

Wt 5TH I IV. 21. ( 00 ' cxp Sl 

grtpft % nsrrHV: and relies on VI. 3. 8S, 
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or Baudhayana. They may be translated as follows': ‘ The 
sons of one’s father’s sister, the sons of one’s mother’s sister 
and the sons of one’s maternal uncle — these are to be known 
as atmabandhus ( one’s own bandhus ) ; the sons of one’s father’s 
father’s sister, the sons of one’s father’s mother’s sister, the 
son’s of one’s father’s maternal uncle — these are to be known 
as one’s pitrbandhus ( father’s bandhus ) , the sons of one’s 
mother’s father’s sister, the sons of one’s mother’s mother’s 
sister, the sons of one’s mother’s maternal uncle — these are to 
be known as the matrbandhus { mother's bandhus ). 1452 The Mit. 
states on this text that bandhus are of three kinds viz. atma- 
bandhus, pitrbandhus and matrbandhus and that atmabandhus 
succeed before pitrbandhus on account of their greater propin- 
quity to the deceased and pitrbandhus succeed before the 
matrbandhus 1,53 The treatment of the rights of bandhus in 
the Mit and other commentaries and digests is very meagre. 
This has led in modern times to a bewildering mass of case law 
on the inheritance of bandhus. 

The first question is whether the enumeration of bandhus in 
the verses quoted is exhaustive or only illustrative. The V. P. 
expressly 14Sl states that if the enumeration be held to be 
exhaustive absurd results would follow. For example, a 
maternal uncle’s son is expressly named as an almabandhu in 
the verses quoted above, but his father ( the maternal uncle ), 
being not mentioned, would on that hypothesis be excluded. 
Therefore it was held by the Privy Council In a very early 
case 1453 that the enumeration of bandhus is only illustrative, 
that the maternal uncle though not mentioned is a nearer 

1452 5jHt Msntptgi urn » smwutswsmar aum- 

vuvnt n firg. JSjpj • sm- fiiaeSgeqg: gars > fiitpu strict*! fiqr- 

'tf'-wt ii *ng s=rt <*■*«• urn i urguigrjipns? R^i mgwwi: ii 

q. by the fifin on q,. II 136 These are ascribed to vlurqa by the «rcr UT. 
Ill p 52S and ot ft. p 455 and to by Ttqr tjr. p. 674 and 

1453. uv mg- 

ijf^ Ural aiqarv. I fftat on VT. II. 136. Almost the same words occur 
in the rrq m. p C74 

1454 vpTT«rTT=a$f9 utg arefhnendmhn 

ttti'i'RR vnwu+Ktca vunuwmi ibirSq u ft's us guVrWttmtrrda i 

WJ. V pp 530-531. 

1455. Vide Gridhart Loll v. The tScngal Government 1Z Moore's 
I A. 44S. 
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bandhu and would succeed in preference to his own son wl 
is expressly mentioned. In Balasubmhmnya v. Subbayija 65 
A. 93 it was held that under the Mitaksara the principle c 
proximity of blood relationship applies to the succession o 
bandhus, that in determining which of two ataabandhus is entit 
led to succeed nearness of degree and not religious efficacy is tin 
proper test to apply, that when the Stmabandhus are equal ir 
degree the test of religious efficacy may be applied to determine 
preference and that the maternal uncle of the deceased is 
entitled to preference over the deceased's father’s half sister's 
son. This was followed in Ytrangauda o. Yellappa 1. L R (1943) 
Bom. 259 ( F. B. ) where the mother’s brother of the deceased 
was preferred to r the father’s sister’s son. So also the mothers 
father would be a bandhu. It is strange that the deceased’s 
own descendants through a female or the deceaseds fathers 
descendants through a female such as the son's daughtei s son, 
daughter’s son’s son, daughter’s daughter’s son, sisters son 
or sister's daughter's son, are not mentioned in any authoritative 
commentaries or digests as his bandhus. Further, the bandhus 
enumerated in the three verses do not go beyond, the 4th degree 
from the common ancestor. But bandhu relationship exten s 
up to five degrees at least. There is an ancient instance of the 
sister’s daughter’s son having succeeded to a Buddhist Wnlsn 
in Cambodia ( in sake 586 ). This would be so only according 
to the principles of the Mit. Vide ‘ Indian Cultural Influence 
in Cambodia ' p 55 by Dr. Bijan Raj Cbatt8rji ( Cal. 1928 ). A1 
the above ( such as the son’s daughter’s son ) have been 
recognized by the Indian Courts as stmabandhus entitled o 
inherit. In United Provinces' v Kanhaiya lot 16 Lucknow 
it has beenlield that the father’s, father’s daughter’s sons son 
would be an atmabandku of the deceased. In an early case ^ 
in British India two propositions weie laid down, viz. (W ® 
must be mutuality of sapinda relation between the Mhwjjj 
and the claimant (i. e. each must be a sapinda of the oth ) ^ 
(2) that in order that a man may be an heritable Hndh i f w 
deceased they must be related directly through th 


1430. Vide Umaid Bahadur v. Udm Chand 6 Cal. nM ^ 
where it was held that a man's sister’s dau e htcr s j (hat the sister's 

but a remark was made (which was a " ^pwJs.tus becaese.be 

grandfather of the former, b,s father 

or mother. 



jjjj Propositions about bandhus 

through their mother or father. These propositions were accepted 
by the Privy Council, 1457 which, further said that sapinda rela- 
tionship extends in the case of handhus only up to five degrees. 
The first proposition about mutuality has some support m the 
interpretation put on the famous verse of Manu IX. 18? by the 
Balambhatti and the Subodhini ( vide above note 1418). But 
difficulty is created about mutuality by the unwarranted 
assumption that the common ancestor must be a member of 
one out of four families as stated by Sarvadhikari. The other 
propositions, however, are not supported by any texts, or sound 
reasoning. Since the enumeration of bandhus is admitted to he 
not exhaustive, no sound inference can he drawn from the list 
of nine bandhus that a heritable bandhu must be connected 
with tbe deceased in any particular way All that can be 
required is that he must be a bandhu as defined by the 
Mit and connected with the deceased by having particles 
of the body of a common ancestor within the limits of 
sapinda relationship as laid down by the Mit. The limit of five 
degrees categorically laid down by the P. C is not, it is sub- 
mitted with great respect, based on very sure or strong founda- 
tions. The Mit says that sapinda relationship extends to seven 
degrees when traced through the father, that wherever the word 
‘ sapinda ’ is employed this meaning has to he understood and 
it extends np to five degrees when traced through the mother. 
Vide H. of Dh. VoL 31. pp. 454-455. What is material is 


1457. Vide Ramchandra v . Vtnayak D, R» 41 1. A 290 ( =- 42 Cal. 
384 at pp. 418-421) for tbe propositions about mutuality', relationship 
through himself, lather or mother and restriction to five degrees Dr. Sarva- 
dhikan (T. D. L. p 630ff) is not right in inferring from the nine bandhus 
expressly mentioned in the verses quoted above that tbe propositus must be 
a descendant of a common ancestor who is a member of the following fami- 
lies, viz (1) claimant’s agnate family, <2) claimant’s mother’s agnate 
family, (3) claimant’s father’s mother’s agnate family, (4) claimant’s mo- 
ther’s mother’s agnate family. Following this opinion, it was held m 
Lovji v Mtthabai 2 Bom L R 842 that the great 'grandson of a sister is 
not an heir under Hindu Daw But this decision is against the definition 
of sapinda given by the Mit and is wrong Vide Chinna v Padmanabtta 
44 Mad. 121 pp 12S-130 for a reasoned and trenchant criticism of the re- 
quirement of mutuality laid down without any discussion or explanation in 
the case of 6 Cal 119 and the views of Sanadbikari. It is to be regretted 
that owing to the ignorance of Sanskrit on the part of most judges that had 
to decide cases of Hindu Daw, the opinions of individual learned authors 
like Mayne and Sarvadhikari were followed without personal examination by 
judges of the authorities on which tbe opinions of authors were based. 
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not whether a female intervenes somewhere, but whether the 
person about whose sapindaship a question is raised traces his 
descent to a common ancestor through his father or through 
his mother. In the P. G, case the claimant claimed sapinda- 
ship with the deceased through his mother, and it was rightly 
decided that he being 6th from the common ancestor was not 
a bandlni But to lay down as a universal rule that a bandhu 
in order to inherit under, the Mit. should not be beyond five 
degrees from the common ancestor is against the definition of 
sapinda given by the Mit, itself and unduly narrows the 
express words of the Mit The words of the P. 0. ‘the sapinda 
relationship, on which the heritable right of collaterals Is 
founded, ceases in the case of the bhinna-gotra sapinda with 
the fifth degree from the common ancestor ’ ( L. R 41 1 A. 290 
at p. 312 ) are very generally expressed and aie susceptible of 
the interpretation that they lay down the rule of five degrees 
even when the claimant claims 1458 relationship with the 
deceased through his own father Some support for the Privy 
Council rule that sapinda relationship ceases with the 5th 


1453 Vide B, IJ Mohan v Ktshttn Lai (193S) A LJ 670 where the 
Allahabad High Coart held that, even when the claimant traced sapinda 
relationship through his father, heritable bandhu relation ceases after the 
fifth degree But jn Kesar Siug/i v. Secretary of Stale for India 49 Mad 
052 at p. 690 it is said that, though m the P. C. decision there are some 
observations which at first sight imply that sapinda relationship of bandbns 
for inheritance ceases with the 5th degree in all cases, there is nothing to 
suggest that the Privy Council intended to do away with the wclllnown 
distinction between bhinnagotra sapindas that claim relationship throug 
their father and those that trace it through their mother There <s p 
diversity of view yet about what the P. C meant in 41 I A. • 
Seelam Nagamwa v Reddaml L R. (1943) Mad 

that Dr Sarvadbilari is wrong in h,s restriction! i of ■**»**% Mad 
the lines he propounds, that 54 All. 698 is wrongly decided and * hat . 
G52 lays down the correct law On the other hand, m Hantnftn v* 

I L R (19431 Bom 465 it has been held that the P. C ■»»«***? 

table bandhus whether claiming through the father « tee mot 
within five degrees from the common ancestor VMiDas , 

Behan I. L. R (1943) All p 131 wb.cb lays ^njevendru ^ ^ ^ 
from an examination of numerous cases As ^ [fae following tiro 
law of the succession of bandbns is iD ^ i Bom , „ 9 (F0)il^ 

cases may be read. In Bokhara, n v *«»«**** ™ v . Jf 5kbs «o 

held that a father's sister's son is to v. 

the maternal uncle, but the P ^ t preference over the 

U R. 65 I. A 93 that the maternal uncle is enltueu y 

father’s sister’s son. 
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degree from the common ancestor in the case of bhinnagotra 
sapindas may be 'found in 'the words of MitramiSra in bis 
commentary on Yaj ’ L 52, in the implication of the words of 
Kulluka 1459 on Manu V. 60 and in the remark's of the 
Bilambhattt ( p 191 ). But this' view is opposed to other 
weighty authorities such as the Nirnayasindhu and the DhaTma- 
sindhu 


The whole law about the succession of bandhus is in a 
confused state owing to conflicting decisions, hut the, P.,0, has 
laid down certain propositions which may be set down here : 
(1) atmabandhus succeed before pitrbandhus and pitrbandhus 
before matrbandhus ; (2) the nearer in degree in each class of 
bandhus is preferable to the more remote ; (3) as between bandhus 
of the same class, the conferring of spiritual benefit would he 
a ground of preference, as the Yiramitrodaya invokes that 
principle in several cases ( and so the father’s half Bister’s son 


would he preferred to the mother’s sister’s son, though both are 
atmabandhus and of equal degree ) (4) if the above three rules 
fail, bandhus ex parte paterna ( on the father’s side ) succeed 
before bandhus ex parte matema (on. the mother’s side); (5) the 
bandhu between whom and the propositus a lesser number of 
females intervenes is to bB preferred. As a corollary of the 2nd 
T t j v BbouW follow ' that the descendants of the propositus 
would be preferred to ascendants and collaterals and that ban- 
hus of the same class that are descendants of a nearer line 
would succeed m preference to descendants of a remoter line 
though of the same class. But this last proposition has not yet 
been settled by the Privy Council. It has been, however, held in 
Debi Das v Mufoit Behan L L. R ( 1943 ) All. 131 that a sister’s 
son s son should be preferred to the deceased’s cousin’s daugh- 
ter s son, since the former belongs to a nearer line. 


For the purposes of this work 
sary to wade through the mass of 


it is irrelevant and unneces- 
case-law on the succession of 


1459. after quoting the mtvyuw on the question of sapmanship 

Wd on the offer ings of pmdas remarls, ‘ ^ sten I 

wrerat wwwrm g rmt cbsw. umbral > on q, i. s 2 quoles lhc 

Tl’ <m ' eg wer- 

n » and remarks ‘fin aiih forora w 

TL *. vnvr . Se ^ =3 
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bandhus. One or two matters, however, call for remark. If the 
theory of spiritual benefit be striotly applied, many of those 
who would inherit as bandhus under the Mit, system would be 
barred from inheritance. For example, the daughter’s son’s 
son 1455 ' 1 or daughter’s daughter's son would be a heritable bandhu 
under the Mitaksara, but under the DsyabbSga he would not be 
so, as he offers no pinda to the deceased or to any of the latter's 
ancestors. It is probably to obviate this unnatural and unjust 
consequence that the Dayatattva refers to the text of Br. (quoted 
above in n 14X9 ) in which the word * bSndhavah * occurs, 
remarks that the relatives of the father and mother of ( the 
deceased ) inherit in the order of their nearness to the latter and 
quotes the three verses about the three classes of bandhus, 
indicating thereby that spiritual benefit is not the solo test, 
but that where it fails the test of blood relationship may 
be applied. 14 ® 


Very elaborate rules have been evolved by Sarvadhikan in 
his Tagore Law Lectures on the Hindu Law of inheritance { 2nd 
ed. of 1922, pp. 571-640). The author devoted great industry, labour 
and ingenuity in evolving those rules. But one regrets to say 
that he raised a stupendous structure on very Blippery an 
meagre foundations And the pity of it is that many Ju ges 
have more or less followed his lead, though emphatic disapproval 
of his views, whereby the list of bandhus capable of inheri mg 
has been very much restricted, has not been wanting. « _ 18 

not possible to examine here in detail his reasonings and results- 
But the futility of much that he has evolved can and must be 
briefly shown. The only solid foundations that we havem the 
Mit. are : (1 ) the definition of sapinda given by Jt on Y5j 1 W» 
(2) the remark that bandhus are bhinnagotra sapmdas (as 
contrasted with gotrajas); (3) that the bandhusof *«» 
described under three olasses; (4) that those that m y 
gtmabandhus succeed before those called P 1 ** a “ ^ ^ 
latter inherit before matrband hus. Itisagre 

«»*• Vide 11 Mad. 287 J2 {£ 

son's son’s succession) and 31 All e 

daughter’s son’s succession). _ 


.hter’s son’s succession ). l 

* st 25S3H- ~ — — — 
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the nine bandhus enumerated in the verses of Salatapa or Baudba- 
yana are only illustrative. Therefore, the nine bandhus ex- 
pressly mentiond Bhould not have been used to exdude any one 
as not a heritable bandhu, as we have not got anywhere an 
exhaustive enumeration Any one who satisfied the first two 
requirements stated above was a bandhu. Of the nine bandhus 
enumerated in the verses quoted above, none is connected by 
direct descent with the propositus, his father or mother; but one 
is a descendant of his paternal grandfather, one of his paternal 
great-grandfather, two of his maternal grandfather, two of 
his father’s maternal grandfather, one of his mother’s paternal 
grandfather, two of his mother’s maternal grandfather. Sarva- 
dhikari makes a different classification of these f p. 627 ) viz* 
* two are connected through the father, three through the mother, 
two through the paternal grandmother ' and two through the 
maternal grandmother The whole trouble has been caused by 
this latter grouping. Instead of emphasizing lines of direct 
descent, he catches hold of females who are never spoken of in 
ancient works in connection with tracing descent ( except in the 
case of the mother of the man concerned ). If, because the 
illustrations given happen to be connected only with four lines 
of families, persons connected with the propositus through other 
lines are to be excluded, there is no reason why a man’s own 
daughter's son’s son, son’s daughter's son, BiBter’s son, or sister’s 
son’s son should ha held to be bandhus. They bear no close 
analogy to the atmabandhus enumerated by Satatapa. But it is 
admitted by Sarvadhikari that they are atmabandhus. The terms 
atmabaudhu, pitrbandhu and matrbandhu are mere labels or 
devices to show nearness and preference among bandhus. Acc. 
to the V. Mayukha 1462 the words pitrbandhu and matrbandhu are 
to be dissolved as saslhi-falvurusa compounds ( pituh bandhavah 


fvgnrge? vi-vswt i ftg- gwri 3 mpi- 

fitqHigvwi&ivfa viffts 1 

** «T!u*’wvriwt ivfuigvsyvrcwtlv uvfftfem 1 

1 T 77 tpjjs p. 144 In Gajadltar Prasad v Gaurt Shankar 
54 All G9S (F, B ) Mukorji J. (at pp. 725-26) prefers to dissolve the 
word %wgor as cither or g j frqungw (f^j- *rg., 

) rather than as qaldti-t)'/ No Sanskrit authority is quoted for doing 
this and this view of his is opposed to the view cf the eq, rr^jv, the vTTWtit- 
RcTTH and some other v.orfcs. 
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or matuh bandbavsh) i. a. according to it pitrbandhus or 
matrbandhus are bandbus of the father or mother and must also 
be bandbus of the propositus if they are to inherit It is not 
known in what context the three verses quoted in the Mit. and 
other digests from Satatapa or Baudhayana occurred. In Manu 
V. 81 it is laid down that one should observe mourning on 
the death of a pupil, sacrificial priest and bdndhavas for the 
duration of paksini. It is possible that the three verses only 
illustrate what is meant by bahdhavas in such a connection. 

The Balambbattl ( vyavahara p. 214 ) here also explains 
that females are included in the word * bandhu although the 
verses quoted speak of * putrah ' only and the Bombay and 
Madras High Courts have allowed female bandhus to inherit, 
though in Madras the position assigned to female bandhus is 
very much lower than in Bombay. 


Strangers as Hens — In default of even bandhus, the Mit 
states 1463 that the teacher (of the veda)is the heir of the deceased, 
in default of the teacher the pupil (and relies on £p. Dh. S JJ, 6. 
14. 3) and that in default of pupil a sabmhmamnn ( fellow 
student whose upanayana was performed by the same teacher as 
that of the deceased and who studied the veda under the same 
teacher) 1461 inherits. In the absence of even a fellow student 
the wealth of a brahmana was to be given to some trotri!ja{a 
brahmana learned in the Veda ) as laid down by Gaut ( 28. 3 ) 
and in default of a srotriya in the same village, aamli byvi* 
Dayabhaga XL 6. 27, to any brahmana, since Manu (IX 
Bays, ‘in the absence of all (heirs), brahmanos that have 
studied the three vedas, that are pure and restrained, take tn 
wealth ; in this way dharma does not suffer : the rule is i that tt « 
wealth of a brahmana should never bo taken by the king ■ 
2Jar. 146s ( dayabhaga, 51-52 ) is to the s ame effect Totheea 

1463. **zm*vt * IHW* ftw. < V™*™ ^ fc ^' 

*nt wnrrv:.i •* raf 

1464. ftwvrm? wwsrwjfl 1 rinioi 
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effect are Visnu 1466 Dh. S. 17. 13-14, Band. Dh. S. L 5. 120-123 
and Sankha-Likhita, Davala (q. by V. R. p. 597 and V. C. p. 155). 
This direction of so many ancient sages has not been respected 
in modern times. 1467 Manu (IX. 189) and Br. 1468 ( S. B. E. vol. 33, 
p. 380 verse 67 ) say that the wealth of ksatriyas, vaisyas and 
Sudras escheats to the king in default of heirs np to a fellow 
student. When the king takes by escheat heirless property he 
has to set apart a portion of the wealth of the deceased for the 
maintenance of his concubines and servants and for the per- 
formance of his funeral rites and Sraddhas as stated by Kst 1469 
931. Kaut m 5, Ear. (dayabhaga, 52) provide that the king (when 
he takes heirless property ) should provide maintenance for his 
women and both the Mit. and the V. Mayukha explain that 
the word * women * stands for avaruddhastrt ( exclusively kept 
concubine) and not for his wives ( who would succeed as heirs 
and then there would be no escheat), because the word 
'patrA' is not employed in the verse. These verses of Ear. 
and Hat. are the foundation of the right to maintenance of a 
concubine against the heirs of the deceased paramour in modern 
times. 1470 

1466. ivqvrft wspiift » wifliuimT n ' gmiHm 1 

17. 12 -13; gtwbnst t uftnftqffteinj- 

*81*1 « fremgRtT *i*i n *4 < 4 iq<{te vw xhtrg* »i*im«ffia i 

vi. U. u. I- 5. 120-122 ; this is q. by ft, r. p. 597 (except the hall verse 

57 P*- pp ‘ 155-156; vffcrsrfft «n wlftrarrd * < a mnx a i ?ij>- 

foftur q. by ft. x. p.598, fi.fi,. p i 56 . This is quoted as by 

STO p. 746. 

1467. Vide Collector of Hasuhpatam v Cavaly Venkata S Moore's 
I. A. 500 at pp 526-527. . 

1468. Sfc-pm rsrswcssr: I uvmt Trxr 

4Ks B ?? q. by smug p. 746, ft, r, p. 598. 

1469. aiqrpPS rramtt t awtro aftftroini aftfstf- 

^Tct^ ^nannnq^by fimt. on vr n. 135, tnr. m, p 535( ^ 

P- i ftrart. ; 3tqnjn»aR uwt 

t ug; 3rftfc«r: i in. 5 . 

1470. Vide 2 Both. 573, 607. 12 Bom 26 (in both Kit. Is quoted) 
26 Bom. 163. L It. 53 I. A at p 163 for the concobine’s right. In 48 Bom! 
203 a woman whose husband was alive was not treated as a concubine entitled 
to maintenance from the helm oi her deceased paramour, but this decision 
has been recently overruled by a Full Bench in 47 Bom. L, R. p. 5 (p B ) 
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Ysj, (H. 137) states a special rule 5471 which is an exception to 
the general rule of inheritance laid down in U. 135-136 viz. 
‘ ( the heir s ) who take the wealth of a forest hermit, a yah 
( ascetic ), a ( perpetual ) vedic student are in order the ( vedic ) 
teaoher, a virtuous pupil, one who is looked upon as a brother 
and belongs to the same order *. According to the Mit, the 
heirs mentioned are to be taken in> the reverse order of the 
words of the text i. e. the acarya ( who is mentioned first among 
the three heirs) is to be taken as the heir of the last of the 
three mentioned in the first half of the verse, so that the teacher, 
good .pupil and the person looked upon as brother are respec- 
tively the heirs of the perpetual student, the ascetic and the 
forest hermit. According to the Dayabhaga also the reveree 
order has to be taken, but it says that the wealth of the forest 
hermit, yatx and perpetual student is taken respectively by odb 
looked upon as brother, a worthy pupil and teacher, hut that 
in the absence of these, any one who is in the same asrama as 
the deceased may take it According to the Madanaratna ,w2 
the order of heirs is the direct one, that is, the teacher, good 
pupil and accepted brother take the wealth of the forest hermit, 
ascetic and perpetual student, since the Visnu Dh. S. (17. 15-16) 
expressly says so. The Mit. adds that a brahmacarin is of two 
kinds vis. perpetual ( ncuqtfuka ) , and upakwvana ( who intends 
to remain as a student for some time and then marry in order 
to confer the benefit of male progeny on his ancestors ), that 
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Yajnavalkya’s words apply only to tile former, that if the latter 
( upakurvana ) leaves any wealth of Ms own it is taken by his 
mother, father and the other heirs. The Mit. further says that 
a worthy pupil is one who is capable of studying the philosophical 
parts of the Veda, of understanding them and of acting up to 
them, that a badly behaved pupil will not succeed, bo also a 
badly conducted teacher shall not succeed. The Mit explains 
that Yaj HI 47 allowed a forest hermit to accumulate materials 
that will be enough to meet his needs for a day, a month or 
six months or a yeaT and so he may on his death leave some 
wealth Similarly, though an ascetic was required by Gautama 
( HI. 10 ) to make no accumulation of wealth, yet even an 
ascetic requires clothes to cover his body, he has his sandals 
and books on Yoga and the like ; and so also the perpetual 
student requires these. 

The heirs enumerated above succeed to persons in those 
religious orders in priority of their kindred. It has been held 
that members of> the three twice-born classes alone can be 
ascetics with the Tesult that tbeir pupils inherit and not the 
kindred and that in the case 1173 of sudra ascetics their kindred 
succeed unless some usage to the effect that a pupil inherits is 
proved. For the foundation and administration of mathas and 
properties attached to them, the selection of the heads of mathas 
and their powers and duties and about ascetics and their pupils, 
vide H. of Dh. vol. II. pp. 906-914 and pp, 944-958. 


Beumon . — A reunion properly so called can take place only 
between those who were parties to the original partition. 
Reunion, therefore, postulates three stages, viz. (1) joint family, 
(2) partition between members of a joint family, (3) an inten- 
tion and an agreement, express or implied, to reunite in estate 
among members who were parties to the partition. If persons 
who had separated in interest merely stay together, that is not 


1473. Vide Dharmapuram v. Vtrapatuhyatn 22 Mad 302 (holds that 
the ordinary law ot succession applies to a sudra ascetic ) ; liamdas v. 
Ualdcvadasji 39 Bom, 108; Somasundaram o. Vaithilutga 40 Mad 840, 
at p 869. Harts Chandra v AttrAO Cal. 545 ; but sec Sainbastvnm v. Secre- 
tary of State 44 Mad. 704 (holding that the disciple of a sadra ascetic who 
dies without teasing any blood relations is an heir under the Hindu Law, 
hut that strict ptoof would be required of the claimant's spiritual rela- 
tionship) 
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rounion in law, as said by the Sm. C. IL p. 302 and Vivada- 
candra 1474 p. 82. The Vivadacandra quoting VisnupurSna says 
that reunion may be implied from a course of conduct, even 
though an express agreement cannot be proved. There tea 
divergence of views as to who can reunite. The Mit., the 
DSyabliaga ,47S , the Sm. 0. hold, literally construing a verse of 
Br. { S. B, E. 33 p. 881 verse 72 ), that a member of a joint family 
when once divided can reunite only with his father, brother or 
paternal uncle, but not with any other relation (such as a 
paternal uncle’s son or paternal grand-father), while theV. C. 
(p, 157), the V. Mayfikha (p. 146), the V. P. (p. 533) hold that 
the members expressly mentioned by Br, are only illustrative 
and that a person may reunite with any member who was a 
party to the original partition. A reunited person is called 
samsrsta or sansrstin 1474 (who has reunited wealth). The 
subject of reunion has a comparatively ancient history. Gaut. 
28. 26 states the general rule that on the death of a reunited 
co-parcener the surviving reunited member succeeds to the 
share of the deceased Kaut. (22 L 5 p. 166) states 4477 that those, 
who live together though they may have no ancestral estate or 
do so after dividing their ancestral estate, may divide their 
reunited estate again in equal shares. Manu IX 210 ( =Visnu 
Dh. S 18. 41 ) is similar to it. 
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The verses of Yaj. (IL 138-139) 1178 on succession to a 
deceased reunited person are understood hy the Mit.to he an 
exception to the rules contained in Yaj IL 135-136 laying down 
that the wife and others inherit the property of a person dying 
sonless. Therefore it follows that where a per son. reunites 
with his brother and then dies leaving a son not reunited with 
him, it is the son .who will inherit and not the brother, though 
reunited But if A separates from two sons B and O of whom 
B reunites with him and C does not and then A dies, then the 
reunited son B succeeds to A’s interest and C takes nothing. 
This is expressly stated by the Vivadacandra p. 85 that relies 
on the Smrtisara 1479 . The two verses of Yaj ( II. 138-139 ) 
are variously read, and interpreted by the id it. and other 
commentators and it is not possible nor quite necessary to set 
out all these readings and explanations. Acc. to the Mit 
the two verses.mean: ‘in the case of a deceased reunited per- 
son, the ( surviving ) reunited member should give ( to the 
posthumous son of the former ) the share of the deceased but 
may take it himself if there is no Bon ( but only a wife ) ; but 
from among the reunited brothers, the full brother, if reunited, 
should similarly give to the posthumous son of the deceased 
the latter’s share and ( if there be no son ) he should take 
it himself to the exclusion of reunited half brothers ; a re- 
united half brother takeB the wealth of the deceased reunited 
member (dying Bonless) and not another half brother who 
w not reunited; a full brother, though not reunited, may 
take the wealth along with a half brother who is reunited 
but the latter will not alone be entitled In this interpreta- 
tion the word * asamsrstt ’ in the latter half of II. 139 has 
to be taken in two connections, once with * anyodaryah ’ in 
the first half and then again with * samsrstah '■ ( in the 2nd 
half ). This last word is to be understood in two senses, viz. 
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(1) full brother ( with the preceding word asamsrsti ) and (2) 
reunited ( with the word ‘ anyamatrjah ' ). Further, aco. to the 
Mit. we have to understand W after * anyamatrjah *. Apararka 
{p. 748 J reads differentiy and he, Visivarupa and Snkaramtera 
( Dayahhsga XI, 5-16 ) explain that a full brother though not 
reunited takes the whole estate and not the half brother though 
reunited with the deceased. The V, Mayukha differs from the 
Mit. when it says that the word apultasi/a (of one dying sonless) 
is not to be understood with Yaj (II 138). It derives two 
propositions from the first half of Yaj H 138, viz (1) the wealth 
of one dying reunited is taken by the surviving reunited 
member or members ; (2) in a competition between reunited 
full brother and reunited half-brother, the former takes the 
whole. The latter half of II. 138 is an independent sentence 
(and not joined with the preceding half as the Mit. understands) 
and applies where a reunited member dies leaving a wife who 
is pregnant but that fact being unknown the other reunited 
members divide the estate. In such a case if a son is born the 
surviving members should hand over to the son the share of 
the deceased reunited member. But if no such son is born then 
the survivors may take the estate. In II. 139 the Mayukha 
holds that the words * anyodarya ' and 1 anyamatrja ’ are not 
restricted to brothers only, hut apply to a paternal uncle or his 
sons or other persons who were reunited, because their mother 
is also different from the mother of the deceased The Daya- 
bhaga discusses Yaj H. 138-139 under the topic of succession 
to the separate property of a sonless man and its treatment of 
succession to reunited property is very meagre ( vide XU ) uc0 
The V. P. p. 533 notices this and levels against Jlmutavahana 
the criticism that he got confused. Apararka (pp. 748-749) seems 
to be of the same opinion as the Dayabhaga. The V. F. follows 
the Mit and criticizes the explanation given by SrikarA, Sm. O 
and othere ( pp. 535-538 ). It says that the texts of Sankha, 
Narada and others conflict with the text of Yaj. II 135 and that 
the order of heirs as to a reunited co-parcener is based on express 
texts and not on Yaj, U. 135 or logical reasoning. Accord- 
ing to the V. P. the order of succession to a deceased reunited 
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person seems to be: (1-3) son, grandson, great-grandson ; (4) 
reunited full brother ; (5) reunited half brother and separated 
full brother; (6) reunited mother; (7) reunited father ; (8) any 
other reunited member; (9) half brother not reunited; (10) 
mother not reunited; (11) father not reunited; (IB) widow! 
(13) daughter; (14) daughter’s son; (15) sister. The V. Mayu- 
kha gives the order as follows: (1) Bon if reunited, (2) Bon 
not reunited, though there may be reunited members (other 
thanaBon); (3) the parents if reunited in preference to other 
reunited persons (other than a son); (4) full brother if re- 
united ; (5) full brother not reunited and half brother reunited ; 
(6) half brothers and unoles, if reunited ; (7) other male mem- 
bers reunited (in preference to wife though she be reunited); 
(8) wife if she be reunited ; (9) full sister (or daughter accord- 
ing to another reading); 1 *® (10) any other sapinda who is 
nearest. It is to be noted that Manu IX. 212 prescribes a 
peculiar rule of succession for reunited co-parceners viz. that 
full brothers (not reunited) and full sistera of the deceased 
reunited co-parcener equally inherit along with half brothers 
that are reunited the wealth of the deceased. This verse of 
Manu has been variously explained by Kulluka, Aparfirka 
p. 749, Sm. C. ( n pp 304-305 ), Nllakantha, Vivadacandra 
(p. 83) and others. 

It may be stated here that cases of reunion come very 
rarely before the courts. 
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CHAPTER XXX 


STRIDHANA 


i>h UUiuna ( woman’s property ). This subject abounds with 
differing views on several topics that fall under it, as will be 
been below 


The gorms of the topic of strldhana can be traced to the 
Vodic Literature. As Sir Gooroodas Bannerjee remarks (in 
‘ Marriage and Strldhana ’ p 370 ), * nowhere were proprietary- 
rights of women recognized so early as in India; and in very 
few ancient systems of law have these rights been so largely 
conceded as in our own The wedding hymn in the Jtgvefe 
(X. 85 ) contains two verBes 1483 ( 13 and 38 ) which indicate 
that gifts were sent to the bridegroom’s house with the hride. 
They are . ‘ the bridal gifts of Surya that Savitr sent off have 
gone forth; in the Aghas ( Magha constellation ) are struck the 
kine and in the Arjunis (Phalguni constellation) is carried 
(the bridal gift); for thee in the beginning they carried about 
Surya together with the bridal gifts &o.'. Sayana explains 
* vahatu ’ as ' cows and other objects given for pleasing the 
girl to be married while Lanman ( Harvard O series vol. VEI 
n.753) renders it as ‘bridal caT r . Sayana’s interpretation 
suits the context much better. In the Tai. S VI 2. 1 1 we 
read, 1194 ‘the wife (of the saorificer) holds on (to the earth 
for the wife is the mistress of the household gear *. Mann IX. 
11 uses the word * parinahya ’ ( household gear ) and states that 
the wife should be entrusted among other matters with the 
supervision over it. Jaimini 1485 , according to Sabara, refers to 
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this passage of the Tai, S. for establishing that women do own 
certain property. Medhatithi 1486 on Manu VUI 416 ( cited 
above on p 452) quotes this passage of the Tai S. and argues that 
if Manu VDI 416 ( saying that whatever a wife earns is her 
husband’s) were literally understood passages like the one in 
Tai. S would have no scope and that therefore Manu simply 
means that though women may be owners they .cannot dispose 
of the property independently It appears from these ancient 
passages that the properties, which in eaTly days were held to 
be owned by women, were presents made at the time of marriage 
{ such as ornaments and costly dresses ) and household articles 
that are generally under the control of women and that the 
later smrti rules about the devolution of strldhana in the female 
line arose from the peculiar nature of the articles over which 
dominion was conceded to women This early state of things 
is indicated by some of the early sutras. Ap I)h 1467 S ( H 6- 
14. 9 ) states the view of some predecessors ( which Ap himsel f 
does not approve) that the ornaments belong to the wife and also 
such wealth as came to her from her agnates ( father, brother 
&c ). Baud. Db S. H 2. 49 says that daughters get the orna- 
ments of their mother and whatever else it is customary for 
them to get. Van 17. 46 prescribes that women ( daughters ) 
should divide the nuptial presents given to their mother. 
Sankha ( q by Sam. Pr. p. 851 ) prescribes that in all forms of 
marriage ornaments and strldhana should he given to the girl 
It may he that Manu VIII 416 only gives expression to an 
ancient opinion, that the literal meaning of that verse was 
given up long before and that all that Manu meant was that 
during coverture a woman was subject to the control of the 
husband as regards her strldhana. 

. Th . re f P rin( nP a l topics have to be discussed under strldhana 
via what constitutes strldhana, woman’s dominion over heT 
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strldhana and inheritance to strldhana. On each one of these 
topics great diversity of views prevails and the subject has 
become very complicated, as the DayabhSga remarks 1488 . 

Gautama contains three sutras about the devolution of 
strldhana, but he does not define or describe it. 1488a Kaut ( HI 2- 
p. 152) defines 1489 : ‘means of subsistence and what could 
be tied on the body ( i e ornaments and jewellery ) constitute 
strldhana. The means of subsistence should be fixed at 2000 
( panas ) as the maximum, while there is no limit to { what may 
be given ) as abadhya ( ornaments &c, )'. This may be com- 
pared with a verse of Kat. { 902 ) and a similar 1490 verse of 
Vyasa viz. * the father, the mother, the husband, brother and 
kinsmen should give strldhana to a woman according to their 
means up to two thousand { panas ) except immovable pro- 
perty’ The Sm. C. and V. Mayukha explain that this limit of 
2000 applies to gifts made every year, but that if a gift is to be 
made once for all, then more may be given and even immovable 
property may be given. 

The term strldhana literally means ‘woman’s property’. 
But in the ancient smrti works the word was restricted to 
certain special kinds of property given to a woman on certain 
occasions or at different stages of her life. Gradually such 
kinds of property went on increasing in extent and value. We 
have to follow this evolution of the meaning and content of the 
word strldhana. One characteristic feature of strldhana from 
the times of Gautama downwards has been that it devolved on 
females in the first instance The oldest extant definition of it 
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1488a. For exhaust, ve treatment ol strldhana the following works may 
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in Dhannasastra works is that of Manu 1491 IX. 194- ‘what (was 
given ) before the nuptial fire, what was given on the bridal 
procession, what was given in token of love, what was received 
from her brother, mother or father, that is called the sixfold 
woman's property The Mit. on Yaj n 143 explains that the 
number six is intended to exclude a smaller number of the 
kinds of stridhana and does not exclude a larger number. In 
IX. 195 Manu appears to mention one more kind viz. ‘ anm~ 
dhatja' ( gift subsequent ) ’ Nar. ( dayabhaga, 8 ) has the same 
six kinds as Manu IX. 194, but reads 'bhartrdaya' (the hus- 
band’s gift) for Mann’s ‘what is given in token of affection’, 
the latter being thus wider than NSrada’s words Yaj. (1L 143- 
44) enumerates 1492 the several kinds of stridhana as follows.- 
‘ what was given ( to a woman) by the father, mother, husband 
or brother or was received by her before the nuptial fire, or 
what was presented on her husband’s marrying another wife 
( udhoedamlca ) and the like — these are denominated stridhana; so 
also what is given by the cognate relations ( of the woman ), 
the iulka (fee), and gifts subsequent to marriage’. The Mit. 
and most of its followers read ‘ adhivedanikady am ca’, while 
Apararka and the Dayabhaga read ‘ Sdhivedanikam caiva’ the 
difference being that if one reads as the Mit. does, several other 
kinds not expressly enumerated can be easily included under 
stridhana. But it should be noted that even without reading 
-- kadyam’, Apararka explains the verse in the same way as the 
Mit. does Vistra 1 ** Dh S. 17. 18 enumerates almost the same 
kinds of stridhana as Ya 3 , but omits the word ‘adya*. 

Among smrti writers Katyayana gives the most elaborate 
treatment of stridhana in about twenty-se ven verses. He 
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defines several kinds of stridhana enumerated by Manu, Yaj , 
Nar., and Visnu (in all six) as follows 1491 : what is given to 
Women at the time of marriage before the nuptial fire is declared 
by the wise to be adhyaym 1495 stridhana. That again which a 
Woman obtains when she is being taken (in a procession) from 
her father's house ( to the bridegroom’s) is declared to be ad/iyS- 
inhamka stridhana Whatever is given to a woman through 
affection by the father-in-law or mother-in law and what is 
received by her at the time of doing obeisance at the feet ( of 
elders) is said to be pritidatta ( gift through affection) stridhana. 
That is declared to be sulla ( bride's fee ) which is obtained as 
the price of household utensils, of beasts of burden, of milch 
cattle, ornaments and slaves Whatever is obtained by a 
woman after marriage from the family of her husband as also 
from the family of her (father’s ) kinsmen is said to be anvadheya 
( gift subsequent ). According to Bhrgu whatever is obtained 
by a woman after marriage through affection from her husband 
or from her parents is anvadheya'. It may be noted that Katya- 
yana’s definitions of adhyagfli and adhyavahamka are wide 


1494, situdfirar i wIot c k- 

u nrfr fihmrrm rvgytffit 1 awngPis " 

jfisrr gw 5 wf^rPqsr *?*rr m w i * 

sjgtqtstumfri'n- gTTtrmrwwmwre: i 3 ’WWSSi gq muiii iHau. 

Rtmriw gr f%rvr > aom'tiv afw 3 sw _ 

* *«s 

*r* ^-..iwswt ^ ' WB- 

inn n qjRVT 895-901 The fimr quotes all except two (viz 898 and 9 }, 

t^nmm (IV) quotes all except 897, ft 1 

■rjuLL-i^ - arraurB IV 1 5 p 73» on ^ R T*^ P* 

t 4 P Tg'^SfS ' 

237. xq V p 543 read fl*. 

s H ' jffi p 153 read 1^? r ^ ^ 

sw re w r- sfrcwr reads uf: ^rsffRUir i«ram 

.<«. a». - «» "•»* r*rTwSSSSJ ” 

ssSh^SSSsk ’ - tay ' ■=* 



775 


jjj-j Definition of shidhcnvt 

enough to include gifts made even by BtrangeiB on' those 
occasions 

These definitions given by Ka.tyS.yana have been accepted 
by all digests including even the Da.yabhS.ga. 

That is known as sauduyika which ia obtained by a married 
woman or by a maiden m her husband’s or father’s house from 
her brother or from her parents ” (Ka-t.). Some of the divergences 
in readings and in interpretation deserve to be noted Acc. to 
the reading adopted by the Mit adhyavahanika includes all 
gifts made by any one when the newly manied girl is taken 
from her father’s house in a procession, while the reading 
adopted by the DayabhSga 1496 and some others ( paUrkqt ) 
restricts the adhyavahanika to gifts made by the father’s or 
mother’s family only. The V. it ( p. 5X3 ) includes under 
adhyavahanika also the gifts made by the father-in-law and 
others when the girl is taken hack to her father’s house and 
the Y C. ( p 138 ) says that it is what is obtained at the time 
of * dvnagumana’. The DayabhSga 1497 (IV. 3. 19-20 p. 93) 
explains ‘ dohyabharana-karminam ’ differently as 'the gratifica- 
tion paid by house-builders or goldsmiths to induce her to press 
her husband to engage them’ or as VySsa says ‘what is given' to a 
woman to induce her ( cheerfully ) to go to her husband’s house ’. 
The Sm. G. and V. P. explain sulka as the price of the articles 
which the bridegroom was in the habit of presenting to the bride 
at the time of marriage or when he started a house, 1498 The V- 
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149S The change in the meaning of sulla is interesting One mean- 
ing of sulta is 'tav or toll on merchandise’. Vide Visnu Dk S III 29, 
3 aj II 173, 261, Vas 19, 37 Panini V 1. 47 uses that nord in that sense 
( ) and the Kas’ika explains tt as T’TTTWSTft 
TOnrmi gsvi Another sense is • the fee paid to the bride or her parents 
bj the bridegroom in consideration of marriage’. The word occurs in 
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Nir, ( p. 468 ) states that sulka has two senses ; ( 1 ) what is 
given as the price of the girl to the guardians of the girl which 
goes to the mother and brother ( on her death ) ; (2) what is 
given ( by the bridegroom ) as the price of the ornaments for 
the girl and of the household gear. 1499 Another verse of Efit. 
(904) has been quoted fay many writers, which restricts the 
literal sense of the word elrldhana, ‘ over that wealth that is 
obtained by a woman by mechanical arts (such as spinning) 
or from a stranger through affection, the husband has ownership) 


(Continued from the last fage) 

Gaut. 28 23 and in Sankha (svayam sulkarn vodhn ) q by V. R. p 321 
In very ancient days there appears to have been a practice to offer in some 
cases considerable wealth to the father of the bride to induce him to give 
her in marriage. Rg 1 109. 2 refers to this . ‘ O Indra and Agnil I have 
heard that you are more liberal than even an unsuitable (or deficient) son- 
in-law or even a brother-in-law*. Yaska (VI. 9) in explaining this verse 
remarks that the southern people speak of the husband of the bride that i 
purchased as * vljama tr ' { rVGHWKTf ffit qTt5 u il^ft: rfhtUliiNfWWf Wff- 
■HHIH srfrfvftff’: ) But this verse also shows that the bride's brother (sjra/o) 
bad to give wealth to his sister's husband. Vide H. of Dli. Vol. II. 
pp 503-306 for passages about the sale and purchase of girls in marriage 
from ancient times right down to 1800 A. D. Though sometimes girls were 
purchased for marriage, popular feeling gradually usserted itself against this 
In the Vanaparva (115. 23 ) Gadht claims as the custom of bis family one 
thousand horses of the best kind from Rcika when the latter prefer- 
red his suit for the band of Gadhi’s daughter m Pfcfi* 1 ! 

sj ftfoftwfo u W rnw*wbtf.»tT''5*r°it tra%=rr*t i mnr tr^rt 

fcftr ftstihm « ) Vide Anusasana 4 12 ( for a similar statement ) and 2 31 , 
Manu III. 51 forbids the taking of even a small gratuity through greed by 
the father when giving away bis daughter in marriage and says that itl e 

does so he would be guilty of the sale of b.s child and ,n III. 34 almost 
the same as Anu&ana 46. 1-2 ) Manu sa>s that when agnate, do not «PP 
pnate to themselves the gratuity paid (by the bridegroom ) for ihtb'idt but 
Ld it over to the bride then ,t is not sate, but ,t Is hoimur shown* * 

after getting which the girl Is given The ■ .< _ r * c 

obtained from the husband on condition o f furnis hi ng ouse 

« ft™ wmlhii vs* i 
1499 W* ^ wi^riftw***** 

Vt « ***« 

m* ft. P* 468, 
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the rest is declared to be strldhana’. 1500 The prima facie 
view ( purvapaksa ) in Jai. VL 1. 12 urges that what a woman 
gets by serving cooked food or by cutting clothes does not 
belong to her. The gifts from strangers here referred to are 
other than those made by a stranger before the nuptial fire or 
at the time of the bridal procession. This definition makes it 
clear that what is obtained even from a stranger by a maiden 
or by a woman who is a widow at the time of the gift is pure 
strldhana Devala says, ‘ maintenance ( what was given for 
maintenance ), ornaments, sulka ( bride’s gratuity ), the profits 
of money-lending are a woman's strldhana. She alone is 
entitled to enjoy it and the husband is not entitled to enjoy it 
except in the case of distress’. 1501 Manu IX. ZOO states, ‘the 
heirs of the husband should not divide ( among themselves ) 
the ornaments worn by women during the lifetime of their 
husband ; if they divide them they incur sin ’. In the printed 
editions of Manu there is no comment of Medhatithi on this 
verse, hut the V. R ( p. 509 ), V. C. p. 139, Dayatattva p. 184 
all say that acc. to Medhatithi even ornaments, though not 
donated expressly, become strldhana, if worn with the husband’s 
consent. 1S02 According to the Vaijayanti such ornaments should 
he assigned to the share of the woman’s husband so that she alone 
might put them on and that it is not meant that such ornaments 
are not to he taken into account at all at the time of partition. 


1500. nre fSiBteg vfgsi sfievr ’tv t mg war g 

q. by iv. l. 19 -zo p 76, n p 28i, 

vrr UI ill 550. *q. p. 154. explains: 3Tfqq 

fre ftrar sift uq q ‘ vapnrr ’Tihltu vr 

qraqq m mr v^vtt i uvift mgvrvr q i » xnsq on §r. 

VI. 1 12. 


1501. m%vr*nvi musj wvs iftii i trnrsT^tvm- 

qi% It ^13 q by 3rni% p 755. ipjftw II. p 283, 5[nr»UTt IV. 1.15 P.75, 
ft- X. P 512, xq wgxs? p 56, ft ftq. p 141. Some read (xq. q. p. 54s’ 
does so ) ot is variously explained. r5*q?t 3TU: I qagq; qqft t qftrqtT%- 
amft vtt rervr snsft efhrqftrft i n. p. 283, xq. q. P 545 

and follow Ibis, ‘otUT qxgxqi 3 xqq; > ft q. p. 512, ft ft*. p . x 4 j . 

* vftrtfrqqiS ft qr ft ^ xi mut » xq. p 156 


^ 1502. qrvr vrftft V: iffl uia: t q w vr^ mvng uoramt: 

43W a tl qg IX. 200, which is almost same as ftcqpphsq 17. 22 qi^r3fUhqT- 
( ^S T l^q^icqB^rCT ql <fft: Uift TfTVJ%q trfcq Ifft iSqiftTBftft 

- I'.? 509 1 HTVTqr. vfW) 

UVatft Hunefb: » ft p 139 and p 184. 
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Saudayika is not a special kind of strldhana, It is rafter 3 
comprehensive term for several kinds of stridhana as Xfi 

str«atir 8and 38 th6V ' C ^- 139 ) expressly 
■ jfc 3 al “ ost synonymous with strldhana in the tech- 
meal sense Aco. to most writers, it is w.eelth received bv a 
woman, whether, as a maiden or as a, married woman, in her 
father s or husband s house from her parents or relatives of the 
father and mother. The Sm C. II p. 382 and V. R p. 511 hold 
that saudayika is all wealth obtained by a woman whether as 
n maiden or as a married woman from her mother, father or 
paternal relatives only, while the Dayabhaga IV. 1. 23 pp 76-77 
and V. 0. hold that saitdaytka inoludes also all, property donated 
by the husband except immovable property, which latter Bhe 
cannot alienate even after her husband’s death. There is a 


verse of Vyasa 1501 that defines saudayika similarly, ‘whatever 
is obtained by a woman as a maiden at the time of marriage 
and after marriage from the house of her father or husband, is 
termed saudayika’ The word ‘saudayika’ is derived flora 
‘ sudaya ' and means, according to the Dayabhaga IV. 1. 22 
p. 76, ‘received from affectionate kindred’. The Amarakosa 
says that ‘sudaya’ means 'gifts of yautaka and the like’ 
and that saudayaka is merely a derivative without change 
of meaning 1505 


Another word requiring explanation is ‘ yautaka \ It occurs 
in. Manu IX. 131, ' whatever is the yautaka of the mother 
goes to the maiden daughter * ( and not to the married daughter 
orson). So yautaka seems to be a synonym for strldhana in 


1503. iri vraPfr i hut =h wnw 1 *sht 

... i ^ i . • > hh hi sshhi 

<TT HT ttfgfHTU HT HfifgfSiSt HT WgsU HTHTS Wc{|fili»iftn«T« I a$V- 

3 r °l 3 ; iHT KPK« c <frnn U 93 , i I fn f%. p. 139 , rv. 1 . 21 reads ug- usrrcrai 

fettH?; ‘ *£: HTOTrafg) TO 5 ’ H. P 543 . 

1504. vwwwt f&git w f^vdr<tTVH«3 ug i ftgud'lifiwre uh 

q. by ii p 282 , *r. r. p 378 . 

1505. i ■qrmmr nr. l. 22 , vfcrenr? a 
s^TUT cwj nr Hg 1 anreeffrT; ug ' s ngv agrft my r y m ' 

ffs ftu n gma m; htu rw sshs ' 4^7 tiwjm'nn ?<</•> ■taq i twfrf 

II p 282 The quotation from Amara seems to bc^corrupl as prin ted by 
Mr. Gharpure , the Mysore edition correctly reads viaom? 3 U&*T tWHf 
win iumifTOtg; ( vol HI. 2 , p. 655 ) * gvrv m vrmvm Rrf&stwr « 
ssofnfk ht i naiiwR 3 um.’ vrsn^t on 

VT. H. 143 
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the technical sense The Sm 1505 0 n p. 285, .Madanaratna 
( folio 105 b ) and V. Mayukha remark ‘ yautaka is that wealth 
that is received as a gift from anybody by a woman while she 
is seated together with her husband at the time of marriage and 
the like It is derived from ijula ( joined ). It should, however, 
be noted that Taj It. '149 employs the word yautaka as an 
adjective in the sense of * separated ’ and that Medhatithi on 
Mann IX 131 explains ‘ yautaka ’ -as the separate property of 
a woman, her strldhana The Sm O H. p 285 remarks that 
Devasvaml derived ‘ yautaka ' from ‘ yu ’ ( to separate ) and 
held it to mean 4 wealth obtained from the family of the 
woman’s father which is separate in its characteristics The 
V. C. p 142 and Vivad acandra p, 74 read ' yautaka ’ and the 
former explains it as gifts from the father and the like at the 
time of marriage The Dayatattva ( p 186 ) states that both ’ 
forms 4 yautaka ’ and 4 yautuka ’ are in vogue and relies on 
V&caspati and Rayamukuta in support 

Kaut (HL 2,p 153) names sulka, anvadheya, adhivedanika 
and bandhudatta as kinds of strldhana. 


The above are the principal smrti texts on the question of 
what constitutes strldhana. It will he seen that the smrtis only 
enumerate and describe certain kinds of property as strldhana, 
which word is not used by them in the etymological sense of 
4 all kinds of property possessed by a woman They do not 
attempt a comprehensive definition of strldhana. From the 
texts of the smrtis it follows that strldhana was a technical 
term, which at first included only six kinds of property, then 
nine and ultimately by the time of Katyayana it included all 
property (whether movable or immovable) obtained by a 
woman, either as a maiden or at marriage or after marriage, 


t folio 105 b . xq. p 158 qnoles the 

t 5. t P. 517 explains ' ^ «TO* Ul’. 

fvvnrn*' hiefewfitM ag'grrrr Hpf i 


. • 3 ynnmtniT vtipr ('arjmrl ) 

i i vt . n p 285. Vide «x, jj. 

p 548 for most of these being brought together, f%. p. 465 explains 
as . 1 nhs xinq i u? nfigft i vsr orTt yv %sai«n : 

3 nkfnrjwx tnt ft arm- vmrevrf r Sur on 


x?3 IX 131 ; 


my I VROTVSTWRy: 


Clint wjrfvfiijjvKR: vt ** if^wp^mvnTsfvtrT^stmfi Star- 1 

Vi*»5 p, 1S§, 
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from her parents or the family or relatives of the parents or 
from the husband and his family ( except immovable property 
given by the husband) and that what was obtained by a 
woman after her marriage by her own labour or from strangers 
did not become stridhana. Most smrtis employ the word *datta’ 
( donated ), but Eat. and Vyasa sometimes use the word 
‘ obtained ’ {prapto. or labdha ), which is ordinarily wider than 
* datta But it is clear that the commentators do not expressly 
eay that ' obtained * includes ‘ inherited though from their 
general remarks to be quoted below it is arguable that they 
probably included inherited property under property obtained. 


This is stridhana in a technical sense. 

It is now necessary to find how stridhana was defined by 
the several commentaries and digests that are held authorita- 
tive in the several schools. This is a most important matter 
for practical purposes, since the courts have to follow the 
opinions of commentators 1507 that are authoritative in each 
school and are not at liberty to put their own construction upon 
ancient smrti texts, if such construction would run counter to 
the express opinions of the authoritative commentators, lurat 
then comes the Mifcaksara, Its gloss on Ysj. 1L 143 may © 
translated as follows 1 ® 8 : ‘whatever is given by the father, 
mother, husband and brother; what was presented by the 
maternal uncle and the like at the time of marriage before the 
nuptial fire; and adhwedamlca, that is, gift made (by the husband; 
at the time of marrying a second wife as will be describe 
subsequently in the words ‘ he should give to the wife that is 
superseded ' ( Yaj. II. 148 ) ; by the word * adya ’ ( meaning an 
the like ' ) is indicated property that is obtained bysuccessio, 
purchase, partition, seizure or finding— all this is declare * 
Manu and others to be Btridhana. The word stridnana is employ 
ed here in its etymological sense and not m a techn J 

since, when the etymological sense is possible, it is »»P Jj 

S to a, tectoio.I «... ■ Tto t te 

1507. Vide V •• """ f "fZ', " ‘ 

397 436, quoted in Atmaram v. Bajirao 62 1 A. 339 at p 

vfmrmm > («>‘ ed “P oa in m ‘ p ' ' 
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definition of stridhana so as to include under it the five kinds 
of property of which a man becomes owner m various ways 
according to Gautama X 39. The result is that, according to 
the Hit , property of any description belonging to a woman be- 
comes stridhana even if it be inherited by her from a male aa a 
widow or as a mother or even if it be obtained at a partition 
by a wife or mother (acc. to Yaj. II 115 or 123 respectively). 
The same interpretation of the word ‘adya’ has been accepted 
by several works, such as the Madanaparijata (p 671 ), the S. v. 
(p 379), Y. P. (p 542), the Balambhattl. Apararka without 
reading ‘adya’ gave the same explanation ot ‘ca’ as stated 
above ( on p. 773 ). On the other hand, the DayabMga gave a 
restricted meaning to the word. Jlmutavahana reads Yaj H. 143 
as ‘ adhivedamfcam ca iua\ quotes the verse of Devala (in note 
1501), remarks that stridhana is not restricted to the six kinds 
of Ma'nu (IX. 194) but includes other kinds mentioned by 
other smrtis and finally 1509 observes : ‘ that alone is stridhana 
which a woman has authority to donate, sell or enjoy indepen- 
dently of her husband’s control*. The Dayabhaga does not 
expressly state the kinds of property that a woman can dispose 
of independently of her husband, hut immediately after defining 
stridhana it quotes the texts of Kat. (about earnings from 
mechanical arts and gifts from strangers) and Nar. (IV. 28), 

* what has been given to a wife by her loving husband, she may 
spend or give away as she likes even after bis death excepting 
immovables*. From this it follows that, according to the Daya- 
bhaga , all gifts from relations except a gift of immovable pro- 
perty made by the husband and gifts from even strangers made 
before the nuptial fire or on the bridal procession constitute 
stridhana, but property inherited by a woman or obtained on 
partition, gifts from strangers (other than the two kinds noted 
above ) and property acquired by her by mechanical arts or by 
her labour are not stridhana. The Dayatattva closely follows 
the Dayabhaga. 

The Sm. C. does not give a deflation of stridhana, but it 
does not adopt the interpretation of the word ‘adya’ given by 


_ 1509 . tT rtfrreffanTW f^wi%<rr fWr g sftwer- 

flfiismrsTOfST asmrTsr i w? vppr reran - 

fbmfifS i ... surftfs nj q we i S rirvr t i nman? wo t witq: • m?r 
urd trt i nr qrnnti towjJ i srgqa fffl - 

nfqwwrmjk annt frvSg nrr 3 i q i vnri T IV l. is and 21 . 
says wwriiw fSrhvtvtf WimTiUFVU: 1 > 
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the Mifc, Therefore it may be said that it is in line with the 
Dayabhaga. The Par, M. HI p. 547 1510 ( another Madras autho- 
rity ) appears to follow the Mi t., since it says' “ ‘adya’ in- 
cludes ‘adhivedanika’ and what is acquired by inheritance, sale 
and the like." The Viyadacintamani (the leading authority in 
Mithila) does not define strldbana in general, but enumerates the 
several kinds of stridhana described by Manu, Taj., Visnu, Eat, 
and Devala and so is on a par with the Dayabhaga. The V. 
Mayukha divides stridhana into two kinds, panbhasiha ( tech- 
nical ) and apanbhasika ( non-technical ). The former comprises 
properties expressly stated to be stridhana by the sages, while 
the latter includes all other property belonging to a woman 
(except what is called technical) and acquired by her by parti- 
tion or cutting (sewing or other meohanical arts). 1511 This 
division is peculiar to the V. Mayukha. The Viramitrodaya 
( the paramount authority in the Benares school ) agrees with 
Mit. as stated above. 


It is beyond the scope of this work to go deeply into modern 
caselaw. But it is necessary to show how the Indian Courts 
have in modern times dealt with stridhana as defined by the 
commentators. It may be said at once that the inclusion by the 
Mit. of property inherited by a woman or obtained at a parti- 
tion under stridhana has been totally discarded by the Privy 
Council for all provinces in India except Bombay 1512 . A woman 
may inherit property from a male, such as from her husbaDd, 
father or son or she may inherit property from a female, that 
is, from her mother, daughter &c. Both these kinds of property 

i5io. m vn hi dPwrcrr ut ftw ? )yrnfforu w i «rar.«t hi 


P 1511 . ifcrosw wuiSS 

i trr. ^ P wo. , n2{acate 

1512. Vi Ae Sheo Shankar t>. Debt Sahai L E. 30 ' 

from Allahabad ) for the proposition that according to the^aiv o ^ ^ s|n -. 

School even property inherited by a woman fro_ ds for thedec.- 

dhana and does not pass to her heirs. The p P*JP m8 | e s the rale 
sion were that as regards property inherited by disc8r ded *»d 

dedncible from the gloss of Vrjnan^vara ted ak^dy been ^ bwa 

that even as to property TSZraa * 

applied in most High Courts (p. 208). or>nrDve 0 { the Bombay 

L ? R. 47 I. a. 213, 223 where the Fnvy Council Jf 229 tbat a daughter 
High Court's decision in Bhau v. Bag “ stridhana In « he 

succeeding to her father tabes the property absolutely 

Bombay Presidency. 



m] Shidhana under modern decisions 7S3 

are strldhana according to the Mit , but the Privy Council has 
held as to both these kinds that they are not strldhana ; e g if 
a daughter inherits property from her father or inherits the 
stridhana property of her r mother, it does not become her strl- 
dhana, that on the death of the daughter, the property does not 
pass to hei heirs, but to the next heir of the person from whom 
she inherited it The Bombay school makes a distinction. If a 
woman enters a family by mariiage and then inherits to a male 
of that family ( as e g a widow succeeding to her husband, a 
mother to her son or a predeceased son’s widow to her father- 
in-law ), the property she inherits is not her strldhana, she takes 
only a limited estate in it and on her death it passes to the next 
heir of the male from whom she inherited But if a woman 
inherits from a male belonging to the family in which Bhe was 
born ( e. g a daughter succeeding to her father, a sister to her 
brother ) or if a woman inherits property from a female, the 
property so inherited becomes her strldhana ( in Bombay ). As 
to property acquired by a wife or mother on partition 1513 , it has 
been held by the Privy Council that it is not strldhana even in 
provinces governed by the Mitaksara (including Bombay). 

Kat (903) declares. 1514 ' whatever was given to a woman 
for wearing only on some occasion ( or on condition ) or with 
fraudulent intent by the father, brother or husband is not held 
to be strldhana. ’ The idea is that if the father or husband 
gives some ornament to his daughter or wife for wearing on 
Borne special occasion ( npadhi ) or if a father or husband in 
fraud of his co-parceners gives some family property to his 
daughter or wife it cannot become strldhana. 

Dominion oier shidhana. — What is strldhana and what 
dominion a woman has over strldhana depend on three things, 
viz the source of acquiring the property, her status at the time 
of acquisition (i e whether she was a maiden or a marned 
woman whose husband was living or a widow ), the school of 
law by which she is governed Certain verses of Kat and War 
are the principal texts on this subject Kat ( 905-907, 911 ) 

1513 \idcDtb. Vargal Prniad v. bin I: a Uo Praia I 1 K 39 j a 
1 ’1. 131-132 (about the share of inimoi able properl} on part' bon not bein^ 
sir ilnana .and not parsing an her death to her Miidlinna heirs) 

15H w wj -pn^r 

nptsrr'i'i 3;?! w-ft m it HTfUT-r- — i tu Ttrafn; zir v=t vtaab 5 ! 

’U 1 tkat UISWU UiVl =5 UrTfrinnievi, listen 11 p 2M The lersa 1, 
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Jared (lit. desired) that women have independent power over 
it, since it was given by them (the kindred) as import tor 
maintenance ) in order that they ( women) may not be redid 
to a terrible ( or wretched ) condition. It has been declared that 
women always have independence in saudayika property asre- 
gardssale or gift at their pleasure and even in immovables 
(if saudayika). A woman, when her husband is dead, may 
deal with the gift {of movables) given by the husband as she 
pleases, but she should preserve it as long as he is alive or she 
may spend it on his family. Neither the husband nor the son, 
nor the father nor the brothers have power to use or alienate the' 
fitrldhana of a woman , The verse of Kst about property acquir- 
ed by labour or about the gift from strangers through affection 
and that of NSrada about the gift of immovable property made 
by the husband have already been quoted From these texts it 
follows that a Hindu woman during her maidenhood 15 ’ 6 could 
dispose of her strldhana property of every description at her 
pleasure, that during her widowhood she could dispose of every 
kind of strldhana including movable property given by the 
husband but not immovable property given by him and that a 
married woman whose husband was living could dispose of at 
her pleasure only that kind of property called saudayika ( i e. 
gifts from relations except those made by the husband). 
Under modern decisions the distinction between saudayika and 


1515. spt gfhnr i nyeragreumS 

ssffcpm « utgmfifc iFigf gf(WT vftqSfrffrg t Oa?v gib w v5re iwr 
it wggrv git ^ wdeuri i flew b g wr&g ?m5if^ks ; vwi » 

w tut? ibt w gur «r flar stand vr *ar i ei.gft or ftgn’vr isfttrb wftrorr « nttwt 

q. amPRP 752 (except atfgpi &c >, rgik'S II P 282, gPWT IV 1 22 and 
24 and *v. nggl p. 155 ( except iTggrv &c. ), fl. T pp 510-11, 514 (all). 
R. 1 %. pp. 139-140. On 3Ugj| g tT « J ft T Says, * sngsirvugrVOMT ft* s<*tl Rtf 
Rw mre i grrnr aivfttigdg' (p 5ii). ‘ widtii’ti’S J 

On rtgr the says 1 mvt flewdfl wuwvg* 

vrjjgrv the ?gR=ar says ‘ Wjfgrtg. i g Hg?wms w^vv°n i4g- 

mb vfv) fsntravg'arg i flsmrd g ^rwtgt^tsoivTg i * f93 ? 1,1 ” 5n 

ft x p.SU and R Rj. p. 140 take U|gtV “> 
husband’s own property and the former says that yrflgU am! orftWil 
explained it as given by the husband 

1516 So long as a Hindu maiden is a minor she cannot aheuato b« 
properlv or dispose of it by will, only her guardian can alienate ilfcr pur- 
poses Said down m Hunooman Persbad's case , vide 6 Stoo I. A 393 (« 
above on p 449), 
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non-saudayika is retained, 1517 but tbe distinction between sau- 
dayika given by tbe relations and that given by tbe husband is 
not kept, lsls Now tbe woman’s power to dispose off as she likes 
depends on the question whether the gift was meant to pass an 
absolute estate or a limited estate even if the husband was the 
donor. During marriage when the husband is living her domi- 
nion depends under modern law upon the character of the strl- 
dhana If it is of the kind called saudayika she can dispose of 
it by sale, gift or will as she likes without her husband’s con- 
sent; but as to other kinds of strldhana property ( such as 
gifts from strangers, property acquired by mechanical arts 
or property inherited ) she cannot dispose of it without her 
husband’s consent. If she disposes of it without such con- 
sent the alienation is void According to the D B IV. 
1. 20 property acquired by a married woman by mechanical 
arts or by gift from a stranger is subject to the husband’s 
dominion during his life and may be taken by him even 
when there is no distress No one else ( except the husband ) 
has got control over even such strldhana After the hus- 
band’s death, she can dispose of even non-saudayika strldhana 
as she likes But even as regards saudayika the texts 
concede certain rights to the husband in certain circumstances 
Taj IL 147 says : * the husband is not liable to return 
to the wife her strldhana taken ( i e used ) hy him in a 
famine, for ( indispensable ) religious acts, in disease, or when 
imprisoned ( by the creditor or by the king or an enemy ) 1519 


1517. Vide Bha't v Raghunath 30 Bom 229 (where it was held that 
property inherited bv a woman from her father could nol be bequeathed by 
her without tbe consent of the husbaad who suruvcd her) Bequests to a 
woman are on the same footing as a gift for the purposes of stridhana 
Vide Daiaadar o. Purmanandas 7 Bom 155 


ISIS. Vtdc Shaltg Rain v Chararjit Lai 57 I A. 2S2, 289 
1519 Jiira assn' w cvraV t -rfra ^ftvrf *tsf 373 - 

II 147, on which that says. t Urpnfutrikor 

some like nj H p 546 read 
re * P 513. fgr P 141, p.73 regard 

as an adjective of anftfqfcro 3 r»T 5 T gnnrenrei 

rL r=3, ; * ^ its? i i 

^ -vi ^ ri r 1 w 1 ^ u < 4 '■*? x** vh’?- 

Wl tp?**, » rt: sr p, 546 
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Ksfc, (914) 1520 has a similar verso which says that he may 
return Btrldhana wealth if he chooses to do so when it is used 
by him in a disease or in calamities or when harassed by 
creditors, Kaut. ( HL 2 p. 153 ) is closely similar to Ysj. and 
adds that the woman can spend it without blame for the 
maintenance of herself, her son and daughter-in-law or when 
the husband has gone abroad without making provision for the 
maintenance of these, Kaut ( IH 2. p. 152 ) further provides 1511 
that there should be no oomplaint ( by the wife ) as regards the 
expenditure of strldhana made more than three years before 
by joint action of the husband and wife when they have given 
birth to two children ( or to twins ) and when the marriage 
has been in the most approved forms { brahma and the other 
three ), that when strldhana has been expended by ( the husband 
and wife ) that are married in the gandharva or asura form 
both should be made to restore it with interest and that what 
is expended when the marriage is in the raksasa or patiBca form 
the expenditure of Btrldhana should be dealt with as theft. 
The meaning of ‘mithunam prajatayoh’ and trivarsopa- 
bhuktam’ in Kaut is not quite clear. It is probable that Kautilya 
lays down a rule of limitation. If more than three years are 
allowed to pass without complaint, then no complaint made 
later ( than three years after the expenditure ) would he en r- 
taiued. So also if there be no children of the marriage and 
the husband expends strldhana without objection by the w 
then also no complaint would be entertained as the restra n 
on alienation of strldhana by the husband and wife was tmea 
for the benefit and advancement of the children None of the 1 
emrtis like those of YSj , Nar. KSt. makes these distmctto 
and so Kaut probably represents an early stage m the 
of the huBband’s dominion over strldhana. These later sm h J g 

that the husband and wife may be entirely separate as rega^ 

their properties and as a general rule the husband s J 

not binding on the wife’s properties nor are wife s 
debts binding on the husba nd or his propert lesjY^^’ 
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III] Husband's power over wife’s strldhana 

Visnu Dh. S. VL 31-32 >. But the Bame smrtis make it clear 
that under certain distressing circumstances the wife’s 
separate property was liable for the maintenance or debts of 
the husband. The Mit. expressly states lsMo that if the husband 
uses his wife’s strldhaua under any other circumstances ( than 
those specified by Yaj. IL 147 and Kat ) then he has to return it, 
that no relation except the husband has any right to use a 
woman’s strldhana during her lifetime even in distress or 
disease &o. and relies on Manu VIIL 29 whioh requires the 
righteous king to award the punishment for theft against such 
relatives as appropriate the wealth of women. The Sm. O. and 
V. Mayukha follow the Mit., but the V. R. and V. C. hold that 
K&tyayaua’s verse applies not only to the husband, but also 
to the son, father and brothers of the woman. Kat. ( 912-913 ) 
provides 15210 that if any one of the four persons ( q. in n. 1515 
above) foroibly consumes strldhana he should be made to 
return it with interest and should be also liable to fine ( ox 
punishment ) and that if any one of these consumes strldhana 
amicably after securing heT consent then he would be liable 
to return only the principal amount, when he becomes well- 
off(i e. able to pay ). Devala 132 also states, * if the husband 
makeB a gift of strldhana without cause or enjoys it, he mUBt 
pay it back with interest, but he may use the strldhana of his 
wife for relieving the distress of a son ( and also of the family, 
aco. to V. Mayukha ). Kat. (908) 1523 adds a special rule, ‘ if the 
husband has two wives and he does not reside with one of them 
( i. e neglects her ), he should be foroibly made to return ( the 
Btrldhana of his neglected wife ) by the king even though she 
bestowed it upon him through affection. ’ The texts of Kit., 
Davala and Bar. quoted above about the dominion of the woman 
over her strldhana and about the husband's power over it are 
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authoritative in all schools even now. Manu IX. 199 ls2t provid eg; 
‘wives should not spend (for their own benefit) from the 
property of their families which is common to many, nor from 
their own property without the husband’s permission. ’ The 
V. Mayukha interprets this as meaning that she has no 
independent power even over adhivedanika and the like, but 
this would be opposed to the express texts of Kat , Vyasa and 
Devala. Therefore the words must be taken as only recommen* 
datory, 

Kat. (916) delivers a special rule vi 2 ‘ strldhana 1525 which 
was promised ( to a woman ) by her husband should be paid 
to her as a debt by the sons ( i e by her own sons or stepsons ) 
provided she resides in the husband's family, she should 
not reside with her paternal family. ’ The Sm. C. and V P. 
(p 546) explain that even grandsons and great-grandsons are 
liable to pay just as sons are. According to Kat. as understood 
by the Sm. C and others a wife who is full of evil acts, is 
immodest, wastes property and is given up to adultery, does 
not deserve ( to dispose of ) strldhana and V, P. and V. C. 
explain that it may be taken away from her in such a case 1526 
In modern times this rule of forfeiture of rights would not be 
enforced by the courts as regards strldhana Some explain 
this verse as referring to the widow as heir and separate the 
words as ‘ strl dhanam. ’ 152:1 Vide Ganga v. Ghasita 1 All 46 
( F. B ), 48-49. 

Succession to Strldhana. — The several schools of Hindu Law 
differ from each other perbapB more widely on this subject than 
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on any other. But one thing is generally common to all schools 
viz. that as regards succession to strldhana daughters are prefer- 
red to sons, though in later days soub were introduced by some 
writers as heirs along with daughters or even as preferable to 
daughters for certain kinds of strldhana. This was probably 
due to the fact that the value of strldhana property became 
considerable in later times and society which held to the doctrine 
ot the dependence and inferior position of women could not 
tolerate the idea that large estates should go to women alone. 
The causes of the variance among writers on the devolution of 
strldhana are historical. The text-writers wrote at different 
times and in different countries and probably reflect the 
popular sentiments of their own countries and times tinged 
now and then by personal predilections also. The digests 
sometimes expressly say that their interpretation follows the 
usage of their times (vide V Mayukha in note 1529 below). 

The succession to strldhana varies according as the woman 
is unmarried or married, according as the marriage was in an 
approved or an unapproved form, and also according to the 
species of strldhana and the school of Jaw to which she 
is subject. 

i 

First, the important texts of the smrtis on succession to 
strldhana may he brought together. The oldest extant text is 
that of Gaut 28.22 which provides, lM8 'strldhana devolves (first) 
on daughters; ( in a competition among daughters ) it goes to 
those that are unmarried ( apratta, lit. not given away in 
marriage ) and { in a competition among married daughters ) to 
those that are not well provided for ( i. e. that are indigent ). * 
Manu ( IX 192-193 ) provides ; * when the mother dies all the 
full brothers and full sisters should equally divide the mother’s 
estate. Even to the daughters of those daughters some 
thing should be given { that is ) as much as would be seemly 
out of the estate of their grandmother on the ground of 
affection . In Manu IX 195 it is said that the six kinds of 
strldhana, as also anvadheya strldhana and gifts made by the 
husband through affection, should go to her progeny if she dies 
m her htibband s lifetime. The verses of Manu (IX. 192-3) 
are variously explained by the commentators, Sarvajna-Nara- 
yuna holding that mother’s estate means estate other than 
technical strldhana. Most of them rely on a text of Br. and 

1S!8, ^ in), 2S 22. 
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hold that full brothers and unmarried Bisters succeed together 
and married sisters (i. e. daughters of the woman whose heire 
are to be found) get some trifle (f of each brother acc. to 
Kulluka ). Manu IX. 196—197 further provide that when a 
woman was married in one of the five forms of marriage viz. 
Brahma, Daiva, Area, PrajSpatya and Gandharva and died 
without issue her strldhana goes to her husband and if she was 
married in the JLsura and the other two forms it went, if she 
died issueless, to her mother and father. Yaj.IL 152 ’ 117 pro- 
vides that daughters take the strldhana estate of their mother 
and on failure of them the (male) issue. In II 1530 144 Y&j 
again says that strldhana goeB to daughters, but that if the 
woman dies without issue then it goes to the husband if she was 
married in one of the four forms (brahma, daiva, firsa, praja- 
patya ) but to her parents if she was married in the other four 
forms. Visnu Dh. S. ( 17. 19-21 ) and Bar. ( dayabhaga, 9 ) 
contain the same rules as Yaj. H 144-145, while Bar. ( daya- 
bhsga 2 ) states that the mother’s wealth should he divided 
among the daughters and in the absence of daughters the latter's 
issue takes it. Sankha-Likhita 1531 declare that the mother’s 
estate is taken in equal shares by the full brothers (sons of the 
deceased mother) and their unmarried sisters. Br. lsffi (S. B. E. 
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33 p. 383 verse 87 ) declares, ‘ strldhana goes to her progeny, but 
the unmarried daughter is preferred, while the married one 
gets only some trifle as a token of regard’. Parasara holds 
that the unmarried daughters take all the Btrldhana, but in a 
competition between married daughters alone and sons they all 
take equal shares. Devala 1533 states, 'on the death of a woman her 
strldhana is taken in equal shares by her sons and daughters ; 
if she leaves no issue it would he taken by her husband, mother, 
brother or father’. Paraskara 1534 (q by Par. M. UL 552) states 
that strldhana devolves on the unmarried daughter, that the 
son does not get it, but that he •shares equally with a married 
daughter. Kaut 1535 ( UL 2 p. 153 ) prescribes that if a woman 
dies during her husband's lifetime her bobs and daughters 
divide her strldhana ; if she has no son then daughters divide 
it, on failure (of both sons and daughters) the husband takes 
it and that the sulka, anvadheya or any other kind of strldhana 
given by her relatives is taken by her relatives. Katyay ana 1536 
(917-920) whose treatment of strldhana is the most detailed of 
all smrti writers has the following verses on succession to 
strldhana: ‘Sisters whose husbands are living should share 
with their brothers the strldhana ( of their mother ); this is the 
rule of law about strldhana and partition ( among brothers and 
sisters) is prescribed. On failure of daughters the (strldhana) 
wealth devolves on sons (of the deceased woman ); the wealth 
given to a woman by her kinsmen ( paternal or maternal ) goes 
in the absence of the kinsmen (that gave it) to the husband 
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Wlmtovor immovable property was given by the parents to their 
daughter always goes to her brother if she dies without issue. 
Whatever wealth was obtained by a woman from her parents in 
the forms of marriage beginning with asura is declared as going 
to her parents on failure of her progeny. 1,537 The first two verses 
are apparently in conflict and must be read with Gaut 28 22 
So probably the following propositions were laid down by Kat. 
via (1) unmarried daughters are preferred; (2) married daughters 
whoso husbands are living share along with their brothers, if 
there bo no unmarried daughter; (3) widowed daughters take 
only if thero are no daughters whose husbands are living or if 
there are no sons ; (4) wealth given by paternal and maternal 
kinsmen goes to them and on failure of these, to the husband ; 
(5) immovable property given by parents goes to the brother 
of the woman on failure of issue; (6) wealth given mtbe 
5 sura, raksasa and paisacn forms goes to parents on failure of 
issue Yama has a verse very similar to Katyayana s about 
a woman married in the asura and the following forms The 
commentaries and digests make valiant efforts to reconcile the 
conflicts among the smrti texts quoted above It is not quite 
necessary to go into that question here in detail for fear o 
encumbering this work too much. 


How the devolution of strldhana was dealt with by the 
commentators has now to be seen. They all prefer daughters 
to sons for certain kinds of strldhana. Why the devolution o 
strldhana property should be different from that of the proper y 
of a male is not clearly explained anywhere. The Mit o 
Yfij 1538 IL 117 gives the reason that woman’s property goes 
the daughter because in her more particles of the mother s body 
inhere than in the son Probably the daughters were P*™ 
as heirs to strldhana as a sort of equity, w Jen sons 
allowed to exclude daughters in the inheritance to the fata 


wealth. , 

According to the Mit. there are two lines of gtrI _ 
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on the full brothers, then on the mother. 1539 Some like the 
Subodhinl, the Dlpakalika, Haradatta on Gant. 28. 23 hold that 
it devolves on the mother first and then on the full brothers ; 
but many works such as the DSyabhaga IV. 3. 28 (p. 95), Sm. C„ 
Par. M , V. P., V. 0. follow the Mit. It is somewhat strange 
that the Madanaparijata p. 668 ( which was really composed 
by the author of the Subodhinl in the name of his patron 
Madanapala, holds that the Sulka is first taken by the brothers 
and then by the mother. This raises a doubt whether the 
printed Subodhinl is correct or whether the author changed 
his opinion. 

As regards succession to the property of a maiden there is 
no difference at all between the Mit. and other works. The 
Mit. quotes a text of Baudhayana 1SM that the wealth of a 
deceased maiden first devolves on her full brothere, then on the 
mother and then on the father. The V, P. adds that on failure 
of the father the maiden’s wealth goes to the parents’ nearest 
sapinda. 1541 Yaj. U. 146 provides that if a girl who had been 
promised in marriage dies before marriage, the intending 
bridegroom was entitled to take back the sulka or other gifts 
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roade by him after deducting his 
her family. 


own expenses and those of 


, . P 1 * Mite , k3arS order of succession for ail kinds of 
strldhana, other than sulka and maiden’s property is as 

who h i i- U " m ^ d daughter; (2) married daughter 
wbo ™ indigent; (3) married daughter who is well 

m°Zt rn (4) , daugbte ^ da ^ hte >‘ (S) daughter’s son; 
(6; sons , (7) sons sons (here also the rule of per shares 
applies); (8) husband ( if the woman was married in one of 
the four approved forms ) ; (9) sapindas of the husband in the 
order of propinquity ; on failure of any sapinda of the husband 
her mother, then her father and then the sapindas of the father 
( before at goes to the Crown ), But if the woman was married 
an one of the unapproved forms, then on failure of her descen- 
dants her strldhana went to her mother, then to her father and 
then to the father’s sapindas in the order of propinquity. On 
failure of the sapindas of the father it would (by analogy) go to 
her husband and then to his sapindas ( before going to the 
Crown ). When grand-daughters direotiy inherit' the strldhana 
of their grandmother they take per stirpes ( ace to the Hit 
which quotes Gaut. 28 15), if they are the daughters of several 
daughters. The Mit (on Yaj. IL 145 ), Apararka (p. 721) and 
several others provide (following ManuIX. 198= Anukasana 47.25) 
that if a woman of a lower caste dies issueless leaving strldhana, 
then the daughter of her co-wifa of a higher class inherits that 


Btrldhana and on failure of such step-daughter, the son of the 
latter inherits. It may be noted that as regards succession 
to strldhana, the' rule of representation which holds good in 
relation to succession to males does not apply. When a male 
dies leaving separate property and a son and a grandson ( son 
of a predeceased son ) both succeed together, the grandson re- 
presenting his deceased father. But if a woman possessed of 
strldhana dies having only a son and a predeceased son's son, 
the son will take the whole of thB Btrldhana excluding the son’s 
son. Vide Bat Raman v Jagjivandas 41 Bom 618. 


It is not possible nor necessary to deal exhaustively with 
the’ devolution of strldhana according to the various schools of 
Hindu Law. But a few indications from the important text 
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books having authority in the different provinces will be offer- 
ed. According to the Sm. O. ( which is the leading authority in 
Madras after the Mit. ) strldhana includes only those kinds of 
property that are so described in the smrtis ( i. e. only technical 
strldhana ) and the lines of devolution are as follows : (1) sulka 
devolves in the same way as laid down by the Mit. cited above 
(Sm. O. II p. 287); (2) Yautaka devolves on unmarried 
daughters first ( Sm. G. II. p. 285 ) ; (3) Anvadheyaka and 
BhaTtrdatta pass to sons and married daughters whose husbands 
are living, all inheriting together in equal shares ( Sm. C. II. 
p. 284); (4) other kinds of technical strldhana such as 
adhyagni &c pass first to the maiden daughters and married 
daughters who are aprahst7nla, isi3 then to married daughters 
that are provided for ; then to daughter’s daughters, then to 
daughter’s sons, then to sons, then to son's sons &c., then to the 
husband or father ( according to the form of marriage ). The 
Madras High Court follows the Mit. ( in preference to the Sm. 
0. ) as to the devolution of Anvadheyaka and Bhartrdatta and 
holds that certain kinds of non-technical strldhana ( such as 
gifts by strangers during coverture ) devolve acc. to the rules of 
the Mit. Vide Salemma v. Lutchmana 21 Mad. 100. 


The VivadacintSmani, the leading authority in Mithila, 
restricts strldhana to the technical strldhana recognized by the 
smrtis and lays down the devolution of it as follows : (1) Sulka 1 544 
( defined as property received by a woman at tbe time of her 
marriage, if in an unapproved form ) passes as under the Mit. 
cited above ; (2) Yautaka passes first to unmarried daughters, 
then in the way laid down by the Mit. for all strldhana ; (3) all 
technical strldhana other than the two preceding varieties 
passes to sons and unmarried daughters together, then to sons 
and married daughters jointly, then to daughter’s daughters, 
then to daughter’s sons and then as under the Mit system ( for 
strldhana in general. ) 

The Vyavahararnayukha whioh is held to be of para- 
mount authority in Gujarat, Bombay Island and Northern 


1343 The word aufihflRrT is explained by the Sm. C as follows, ‘ snft- 
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Sonkan 1515 proposes various lines of succession to strldhana. Its 
treatment is based on the Sm. 0. and the Madanaratna, It first 
divides strldhana as stated above into technical (paribhssika) 
and non-tedhnical ( apSribhasika ). The first is subdivided into 
four classes for the purpose of inheritance; (I) sulka which 
posses as stated above under the Mitaksara; (H) you taka goes 
to unmarried daughters, (if there be no unmarried daughters) 


1545. For the territory in which the V Mayiikha is supreme, vide 
Lalliibhiu v. Hankuvarbnt 2 Bom. 388 (F B ) at p 41 S.Janbbat v. Sandra 
14 Bom 612 at pp 623-24, Vyas Chwianlalv Vyas Tiamchandra 24 Bore 
367 (F 13.) at p 373, How the VyavahKramaySkba composed by a Maha 
rasfra briihmana whoso family bad settled at Benares came to be regarded 
as a work ot higli authority in Gujarat is explained in Lallubh at v. Man- 
kuvarbat 2 Bom. 388 at pp 418-419 and in Bhagirtktbai v. Kalmajtrav 
11 Boro 285 {F B ) »t pp 294-95 As there is divergence between the 
views of the Mit and the Mayiikha in the rules of succession, it becomes a 
matter of great practical Importance to settle with precision the exact limits 
In Northern Kockan up to which the Mayiikha must be regarded as a work 
of paramount authority. It has been judicially decided that Karanja, an 
Island opposite the Bombay harbour, is governed by the Mayukha (in Sakha- 
ram v. Sifohoi 3 Bom. 353), that Mahad, the southernmost Talukaoltbe 
Kolaba District, is not so go\ erned and that the predominance of the Mayu- 
kha cannot be taken further south than CbeuI and Nagotbna in the Koiaba 
District (vide Narhar v Bhau 40 Bom 621) Similarly difficult questions 
arise whether Kathiawar which is quite contiguous to Gujarat and some 


territory bordering on Gujerat towards the north or east is governed by the 
views of the Mayiikha in preference to those of the Mit, Some parts of 
Kathiawar which were (and even now are) under the domination of the 
Gaikwad of Baroda may, on the analogy of the grounds on which the Mayn- 
kha is held to be of paramount authority in Gujarat, be deemed to begoverned 
by the Mayukha It appears to me that the tendency of courts should be 
to restrict the extent of the territory in which the Mayukha is supreme and 
to hold that everywhere the Mitaksara is supreme, except in those territories 
where the Mayukha has been expressly recogmxed as supreme by the tea a 
tory States contiguous to Gujarat or by judicial decisions The Mil 
paramount autbonty in the whole of India except in Bengal, therefor 
the analogy of the maxim that a general rule is applicable an " 
all cases except where an exception dearly covers the i matt r ( 
qRtn^l Wrevsv^^.) districts outside modern Gujarat 
on it should not be held to be governed by theMayukha. 
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then probably to the married daughters; (111) anvadheya 144S “ 
and bhatrpriti-datta ( husband's gift of affection ) are inherited 
by sons and unmarried daughters together in accordance with 
Manu (IX. 193 and 195 ), ( if there be no unmarried daughters ) 
by sons and married daughters, then daughter’s issue, then son’s 
sons; (IV) other ls46 kinds of technical Btrldhana devolves as 
under the Mit ; ( V) non-tachnical 1517 strldhana is inherited in 
the following order; sons, son’s sons, sons’ sons’ sons, daughters, 
daughters’ sons, daughter’s daughters. When there is no issue 
of the woman the succession- depends in all cases as under the 
Mit on the question whether the woman was married in an 
approved or an un-approved form. The V. Mayukha employs 
language somewhat different from that of the Mit. in speaking 
of the inheritance to strldhana when a woman dies without 


15<5a Vide Sitabai v. Vasantrao 5 Bom L R. 201 ( where a long 
passage from the V. Mayukha is quoted in translation and it is held that 
anvddheva includes gifts or bequests from parents after marriage as well as 
from the husband and that sons and daughters succeed equally to anva' 
dheya) . Vayaldas v Savitribitt 34 Bom 385 {F B ), where it was held that a 
passage of the Mayukha wherein the view of the Mit was first stated and then 
the View of others really meant that the latter was the view of the Mayukha, 
that sons and daughters inherited anvidheya together and that if there were 
both married and unmarried daughters, the unmarried daughters and the 
sons i nherite d together *«prr. i%TVT ini HnSTRi ^ 

™ i 

tn?4ur&: i sSH* . . , atuMprm- 
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105 b) %idesv sr text pp. 157-58 for the two views. It will be noticed 
that the Mit construes the verse of Manu distributive ly i e sons take equally 
when they succeed and daughters do so when they succeed and that Manu 
does not mean that son s and d aughters inherit simultaneously . 
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1547. Vide Mamlal Rewadat v Bat Rewa 17 Bom. 758 (as to lnhert- 
strWha “> " here 1 ‘ was held that as regards strldhana 
.. . V Mayi,kha lhc v - oman ts recognized as a fresh source of devolution, 
that the woros ' sons and the rest ’ mean no more than sons, grandsons and 

‘ ha ‘ “ regardS propcrly wl,,ch does class as pSribbasika 
tber«.t’ i '® Sona and the rest lake precedence over the 'daughters and 

bh-siln'I. C a! h ° ,r ,ssue i'' ‘ ba ‘ failing sons and daughters the heirs to pan- 
a r nb , hiS ’ ka StrIdhana are -e that a, 

JtTlLl- t ‘ offs P nn S- ‘he latter have a preferential right 

^ , a ’ "hde the former have a simitar right as to apanbhasika 

sMtiwiratwr Ftjvru ystnpi tp* i «t. p. 1 60 . 
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same th?n U g«« haS ” 0W b98n iudi ° ially Md that botb mmtb * 

In the Dayabhaga school the devolution of various kinds 
of strldhana according to ,the Dayabhaga and D K. SJsas 
follows: (I) sulka devolves 15 * 9 in the following order: (1) full 
brother, (2) mother, (3) father, (4) husband; (JJ) Yautaka de- 
volves lsS0 in the folio wiug order: (1) unmarried and unbetrothed 
daughters, (2) betrothed daughters, (3) married daughters, who 
have or are likely to have sons, (4) barren married daughters 
and childless widowed daughters taking together in equal shares, 
(51 sons, (6) daughter’s sons, (7) sons’ sons, (8) son’s son’s 
sons, (9) step-son, (10 and 11) stepson’s son, stepson’s grandson 
Then if the marriage was in an approved form, yautaka passed 
in the absence of any of the above in order to husband, brother, 
mother and father. If the marriage of the woman was cele- 
brated in an unapproved form then her strldhana passed in order 
to mother, father, brother, husband. (HI) Anvadheya gifts 1551 
( gifts or bequests ) made subsequent to marriage by the father 


1548. Vide Tukaram v Uarayan 36 Bom 339 (F. B ), where there 
is an elaborate discussion about the following passages of the Mit. and the 
Mayutba, Rqirrfh i *uai =ur {thrr <ar Ruti n^nfirS ih^trfil i 

mgewrwwRt srwnywj* i firar. on vr- It t4S , vr^rwS ***&' 
anit ' w trcur- < •• vg irfctmwr wttf 

wwrvrtmwt flvsmr ^ framrRfwmt ufWrwifSrit traifo shnuni 

sRUTOTWI 'MCti-iU ' HWK it ig 'frT engd SUVmWT 7$ 1 **• 

P 161. .. 

1549 3W.(gP3i) WW UTqTTWr «13»nawft fig: ' W S*™* 

SrgW JjgHcgVWmlV. 3. 29 p 95 . 

1550. aw«sr qftowwswwftasi jura?* sr gsrwrt ^ smff wW 
fftworr . ifermt 'at i wrarrrts frvtbg vgsumvimr* 

^srnrt smd jftavnftir ermfk spwrvmquft rvuvreop# 

.wnrfcsw* <ar 55WriijW' I t tfiiBW Kl g i Dayabhaga IV 2 w 

and 25, pp 85-86. It wlU be noticed that the D B. distinguishes h c 
an-betrothed, betrothed and m amed daughters. Vide Bannerjce s 3 arr ago 
and Slridhana' pp 477, 489-491 for order of inheritance to Yautala 

1551. tug*- uRui ^ 

^ . va^.. uas, K (VT 3 m)-*® W* 

ft* t nwt *** n* - VUT wmn » 3 Si. * 

DSy&bbaga IV. 3. 10 and 29 Vide t f s " hacJ 

< Son being held the preferential heir to a married da « ,, 33 

given to a woman alter marriage by her father ^” bB ,tand of a elnidiesi 
Cal. 315 {mother held entitled to P refe f en " 0 her f. theT after marriage) 
woman who died leaving property gifted to her by he t ^ flf tb< 

In botb these cases there is an elaborate era i writers have 

Dayabhaga and it is shown how «*"" *’ 0 ‘ , ‘ r0 

created confusion by offering varying explanation . 
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{ Dayabhaga IV. 2.12-16 pp 92-93 ) devolve in the same order as 
for Yautaka except in a few ‘respects, viz. the son takes before 
married daughters and in case the woman dies without issue the 
brother, mother, father and husband succeed in that order IV- 
As regards Ayautaka ( i. e all technical strldliana other than 
the above three) there is a conflict of authority between the 
Dayabhaga (IV. 2. 1-12 pp 79-81 ) on the one hand and Raghu- 
nandana and Srikrsna on the other. Acc to the former the 
order 1552 is: son and kutriai i daughter (or to either on failure 
of the other), (on failure of both) married daughters that have 
sons or are likely to have sons ; son's sons ; daughter’s sons ; 
barren and widowed daughters. But Raghunandana and Sri- 
krsna interpolate son's son, son’s son’s son, stepson, stepson’s 
son, stepson’s grandson between daughter’s sons and barren and 
widowed daughters. In the decided cases the latter order has 
generally been followed. 

If there be none of the above both Yautaka and Ayautaka 
etrldhaua pass in order ( aco to Dayabhaga IV. 3. 37 p. 98 ) 
to six heirs 1553 viz. the husband’s younger brother, husband’s 


155Z rrang- i •• TO: > • .. gqvrort 

1 3TOTO? pmty. : w nrjumWt: i .. fk Sat; 

1 mg* 

Sskto n«nforswpn>>? asviRj^nr. ^ss?ri*n 

^ ... a m&rt #wf- 

i s roremt msnvnk 

IV 2 1 - 2 , 9 , 11—12. Dayabhaga employs the word 
apraita e t lsoW , here ,n the 5en “ of ' unbetrothed • and so betrothed daughters 
cannot ate along with sons. The last passage ,n the quotation shows that 
the doctrme of spiritual benefit was not to be r.g.dly employed m succession 

r° thg ^yub h5ga ^i^mr remarks (,n 1 HS comment on 
5fnmm ), epiemnRrtrrrmis mtbrvifsTitqrssTeTn 

. , . P “ ~ ssuaai qma in i mgstvi mt 

TOr^hiumjrm^s- n sfrr ssmfnrr ws rf fo fr rferrat 

vfnmrsTfrTOTdwfi^i aromhkwmcr, Stol 
tpwrmro&i qtn- 

‘^VJ^fsnhwcKk I 3td wrcrt nun t TrdVmm mH s * *mi5 f% sn wfnftuni^trr- 
( Continued on the next page ) 
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brother's son, sister’s son, husband's sister's son, brother’s son, 
daughter’s husband, Br. says that the mother’s sister, maternal 
uncle's wife, paternal uncle's wife, fa'hor’B Blais’-, mother-in- 
law, elder brother's wife are declared to be like one’s mother, 
that when these women have no aurasa child or a son of their 
eo-wife oi a daughter’s son or a son’s son or stepson’s son, then 
the sister’s son and the rest may take their wealth. This text, 
acc. to the Dayabhaga, simply declares that a sister’s son and 
the others may be heirs to the strldhana of the maternal aunt 
and the rest but the priority is determined among the six heirs 
mentioned above in Brhaspati ’s text by the principle of reli- 
gious benefit. Though the sister’s son is the first m Bfhaspati’s 
text, it is the husband's younger brother who stands really the 
first among the six if regard is had to the principle of religious 
benefit. The Vir. ( V. P, p. 554 ) states that in the absence of 
heirs up to the stepson and stepson’s sons, the sister s son and 
the rest (mentioned in Br. } are the heirs to a womans stri 
dhana even when sapindas like her father-in-law are aliye, 
since mere sapinda relationship would not count when in conflict 
with a special text It does not appear that the V P. holds that 
the six take in the order stated in the text of Br ; 1 si it ^ e 5 
states that among these six the choice of the preferential eir 


( Continued from the last page ) 

?tV*TPT XV 3 31,35.36-38 pp 96-98 V«U i d * | 

The verses of Br. occur in So C 11 P 287, \.r,i P , jjr 

p 555, V Mayukha p 161, V. P pp 353-55-1. T ea ,. tcr - 5 
mean that males who are a woman’s sister's son 

son or her husband’s brother’s son or her own brothers w* £ „ 

ter’s husband or her husband’s younger brother are lik 

her stridhana in certain circumstances 

. ,, _ „ , o » 176 the above text pi 

1554 In fto Kesscrbai v. Hunsraj L. R 33 " ' ( pp 190 -197 ) 

Brhaspati was discussed in a Bombay case entitled to succeed 

and it was held that under the Ma^fcba a co-v^ brother or ba . 

to the strldhana o£ a widow in preferenc - ;s . r . bu(1 vely, that «. when 
« bar’s son, that the text oi Br. must be $0B WI „ succeed 

the marriage is ,n an approv ed foot forffl the brother’s son or 

and that when the marriage is in an BOl l0 dtcate the order of succes 

sister's son will succeed, that the lest do ulty uode r the MU « r 

sion which is governed by ‘be pnnc.tde f p P 1 ^ express ly gives the 
the May-ukha. It may be noted that th V V.J „ te.«» 

(Ustnbutive order Acc. to rb * bSga dees not bold 

0 f Br. take .n the order stated therein 

this view. 
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would be determined by greater or less propinquity 15SS . On 
failure of these six the husband’s sapindas, sakulyas and 
samanodakas take and then the father’s kinsmen. 

The question of an unchaste daughter’s succession to strl- 
dhana would be decided in the same way as her succession to 
her father's property. Under the DayabhSga an unchaste 
daughter will not succeed. But under the MitaksaTa as inter- 
preted by modern courts an unchaste daughter who is a kept 
mistress or a prostitute may succeed but only after virgin 
daughters or married daughters as the case 1556 may be. The 
Mit. on Yaj. II 290 relies upon the Skandapurana for the 
proposition that prostitutes are a fifth caste descended from 
certain apsarases . 1557 

It has been held by the courts that though prostitution 
entailed degradation according to ancient Hindu Law, it did 
not sever the tie of blood. So the strldhana of a naikin ( a 
dancing girl ) or of a married woman who becomes a prostitute 
may be inherited by her brother or sister or her husband or her 
husband’s relations. 1558 

It may not be out of place here to suggest how Btrldhana 
should be dealt with when Hindu Law comes to be codified as 
it is likely to be in the near future. It may be urged that all 
distinctions on the ground of sex should be altogether done 
away with and whenever a woman succeeds to any property 
whether of a male or of a female she should take an absolute 
estate. But if this change is opposed by a large volume of 
opinion as it is quite possible, then it should at least be provided 


i **q, p 554. 

1556. Vide Tara v. Krishna 31 Bom. 495 and Gavmd v. Bluku 46 
Bom. L R. 699. 

1557 vsvft <ia^jsr ura 

i nun on vi. u 290. 


1558 Hiralal v Tripura 40 Cal. 650, F. B (holds that brother’s son 
Inherited the strldhana of a woman who had become a prostitute ), 
Narajnn c. Laxinau 51 Bom. 784 ( sister of a prostitute was held to be her 
heir). Xaram Das v Tirlok 29 All 4 (husband held entitled to properly 
acquired bj a woman after she deserted him ). Subbaraya v Ramasamt 
23 Mad. 171 (stepson was held entitled to succeed to a woman's property 
hough she had deserted her husband and led a life of unchastity ). 
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that all property which a woman inherits from a female should be 
her absolute property. Then aB regards inheritance to Btrldhana 
one simple and straightforward rule should be laid down that 
the woman’s sons and daughters should succeed together taking 
equal shares. A third suggestion would be that when there are 
no descendants of the woman herself, then the husband should be 
the next heir. When the strldhana is that of a maiden, the 
heirs in order should be her brothers and Bisters, then her mother, 
then her father and after the father the latter’s nearest heir. It 
is not quite necessary at this stage to specify what further 
rules of devolution should be prescribed. > 



CHAPTER XXXI 

MAINTENANCE AND OTHER TOPICS 

The subject of maintenance occupies an important place in 
modern Hindu Law. A brief statement of the law of the 
smrtis and the digests on this subject must be made here. 

The liability to provide maintenance for certain persons 
arises under the ancient Hindu Law in either of two ways viz. 
(1) on account of bare relationship between the parties or (2) on 
the ground of the possession of property, A. verse 1SS9 quoted 
by Medhatithi on Manu ID. 72 and IV. 251, by the Mit. on Yaj. 
I. 224 and H. 175 and occurring in some msB. of the Manusmrti 
after XI 10 provides, * Manu declares that one must maintain 
one's aged parents, a virtuous wife and a minor son by doing 
even a hundred bad acts. * From this verse it follows that 
irrespective of the possession of property there is a personal 
legal obligation on the father to maintain his minor son, on the 
husband to maintain his wife and on the son to maintain his 
aged parents. Baud. Dh. S (II. 2. 48) goes further and provides t5W 
that a son is hound to maintain a mother even if she he palita. 
To the same effect are Ap Dh. S 1 10. 28. 9 and Vas. 13. 47- 


1559. nmfivrmfgs- ftrg. « 

on UK IV. 251 quotes part of while the on tft. II 175 

ascribes it to Mann. This verse is cited in Savitnbat v Luxmtbai Z Bom. 573 
(F.B ) at p. 597 (which holds that a Hindu widow voluntarily living apart from 
her husband's relatives is not entitled to a money allowance as maintenance 
from them if they were separated from him at the time of his death and 
that she is not entitled to snch maintenance from them whether they were 
separated or unseparated from him at the time of his death if they have no 
ancestral estate belonging to him in their hands). The texts of Manu, 
Vaj 1 76 and Nar. are held on p. 598 of that report to impose a personal 
obligation enforceable by the Slate Vide Raja Rama Rao v. Raja of 
Pittapur 45 1. A. 148 at p. 154 where it is stated that the grandson is not 
included under the word ’son’ and a grandfather is under no personal 
obligation to maintain a grandson if there is no ancestral property in 
bis bands 

1560 ujJnwTb g *mrt TU’SVigmJrvrTqrnW! t srh u. u- n. 2. 48 ; tHStr: 
tUwuCi stun g 5$ a uanr t arms 13.47; a umrnrr urar i5ai sfWr 
uv umrrrm t wvSrcRraTsvrStnsi s gnu s treamy lgnyt smu, 
TqsTrffiS>t q. by 3t»rrr5; P 823 on -qt. II 237. 
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Mann YHI 389 prescribes that the man wbn * j 
does not maintain his narenfs j D wh abandons and 

palita, should bs fined 600 pams by the kin» \^ hei | th< F are Eot 

m. JJt Z folk a f““ ab " io “ d * "to "to m*m 

Tr±Tr tber0f » T and a S«eabIe-in speech he was 

maintain her if TIv, °T thlrd rf hk prQper ^ to th ® wife and to 
maintain her, if he had no property, Visnu Dh. S. V 163 made 

the husband punishable like a thief if he abandoned his biame- 

fa»« W f rfe ’ R u! pr0BCrfbeslS61 thatif a man being able 

fails to maintain his child or wife, parents, minor brothers 

and sisters, unmarried daughters, widowed daughters, when these 
are not palita, should be fined twelve panas. ' These dicta have 
been fonowed even by modern courts in India. In ■, Subbarayana 
v. Subbakka 1562 it has been held that a son is bound to maintain 
his aged mother whether he has inherited property from his 
father or not 


_ The manager of a joint Hindu family is under a legal 
obligation to maintain all male members of the family, their 
wives and children Narada states 15 ® that if any one among 
several ( undivided ) brothers dies without issue or becomes an 
ascetic the rest should take the estate and give maintenance 
to his wiveB till their death, provided they keep the ,bed of their 
husband unsullied but that they may out off the maintenance 
if they ,( wives ) behave otherwise. This IB because the surviv- 
ing brothers succeed to the estate in which the deceased had 
an mtereat during his lifetime. This is made quite clear J5<< 


_ 156 1 . mrnftrvff ufiHh ftuwsnftiw 

sRsncfi gogtisva mg' i eft. n. i. p. 48, 

1562. 8 Mad. 236, referred to in Surampalh v. SutatupolWil Mad, 
338 at p, 342. 


1563 This verse of Nai is quoted in Bhtkubat v, Hatiba 49 Boa. 
459, 463, 27 Bom. L R. 13 at p. 16. > 

1564, auf mvg' i vr. qwut f9w: urwh vitta >agfcr at i 
u&vretngsnsnl: ti u amfeul nr u^sr svsra | \ W tfihau' 

eng wwrev t ft jro i g sKmjrvw i .ft g 1 

aifaWunNr g vnrt5vravwif%ei^ t U8i ’ ? f vrtm vft'f VFTHsfM vimW ff 
PR*r«faMshvfiif en«i ffirwis: wwgsftivui i g tagt w 5t*gr*f 1 •• 

.qpKPm qg S i nUi ui xmrhfnvd: i tgfiba n. p. 292 sod nr. <r. p- »«■ 
(The passage of ;ntg u> Mr, Gfiarpure's edition is rdlher corrupt) The nr 
p. 139 quotes t ffrtqiq-i j this verse of Katyayana is quoted in Lotfhmpn 
p, Satyabhamabat 2 Bpm. 4 94 at p. 511, 
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in tlia Sm. G. explaining a .verse of Nar. viz. widows that are 
virtuous must be maintained with food and raiment by the 
oldest brother ( of the deceased ) or by the father-in-law or by 
any other gotraja ’ on which it remarks*. “The words ‘by him 
who takes the estate must be understood before all the words 
such as * the oldest brother ’ Kat. { 922 ) states, ‘ when the 
husband goes to heaven the wife is entitled only to food 
and raiment if he was unseparated or ,she may get a share in 
( ancestral ) property till her death The Sm. C. remarks that 
as maintenance depends upon taking wealth, Kat. provides two 
alternatives. Tri cases too numerous to cite this has been 
followed by all High Courts." Similarly an heir is bound to 
maintain out of the estate taken by him those persons whom 
the deceased wafe legally or morally hound to maintain. Those 
persons who are excluded from inheritance or partition are 
entitled to maintenance and their virtuous wives and unmarried 
daughters also are entitled to he maintained ( Yaj. H. 140-142 
Manu IX. 202, Vas 17. 54 ). The Baud. Dh. S. ( IL 2. 43-46 ) 156S 
provides that those who are past underbaking transactions (i e, 
are very old ) should be given food and raiment and also those 
who are blind, idiotic, impotent, immersed in vice and suffering 
from ( incurable ) diseases, and those that engage in prohibited 
acts, except the patita and his issue. Devala ( quoted in the V 
Mayukha p, 165 ) has a similar passage, * when the father is 
dead ( or even when being alive he makes a partition ) the 
impotent, the leper, the lunatic, the idiot, the blind, an outcast 
and his offspring, a person wearing a heretical Beet mark — these 
are not entitled to a share of the .heritage ; to these except the 
pahta food and raiment are to he given '. These persons suffer 
from a personal disqualification and maintenance is given to 
them in lieu of a share not because their status is denied 
but because they are incapable of management and enjoyment 
of property. Vide Raja Ram Rao v. Raja of Piffapnr. ts66 


The general principle is that an heir is legally bound to 
provide out of the estate taken by him as heir maintenance for 
those persons, male or female, whom the late owner was morally 
or legally bound to maintain. For example, if there is no 
ancestral property the father-in-law who possesses only self- 


1563 Vide note 1131 above for u II. 2. 43— 56 This and the 
(e*l of Devala are quoted in Murarji e. Panaltbat 1 Bom, 177 at p. 183. 
1366 45 I. A US at p 134 . 
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acquired property is not legally bound to maintain his daughter- 
in-law ( widow of a predeceased son ) ; but on the death of the 
father-in-law, his heir i. e. son, widow, or daughter would be 
legally bound to maintain a widowed daughter-in-law. ist *« The 
Bombay High Court, however, adds the condition that the 
predeceased son must have been in union with his father when he 
died ; vide 23 Bom. 603. 

By Act XVIII of 1937 it has been provided that in a family 
governed by the Mitaksara the widows of deceased coparceners 
such as the daughter-in-law and the grand-daughter-in-law are 
entitled to their husband’s interest. The Act does not expressly 
state that their rights to maintenance are taken away. In 
many cases such widows may prefer to take a share instead of 
being allotted only maintenance and so far the law of mainten- 
ance will tend to become obsolete. 


Another important question is what is the effect of uncha- 
stity on the right to maintenance ? As regards the wife’B right 
to maintenance and the effect of unchastity thereon during the 
husband’s lifetime, vide H. of Dh. vol. H pp. 571-73 above. 
Manu XL 176 says that a wife guilty of adultery Bhould be 
confined by the husband in the same house and should be made 
to undergo the same penance as a man guilty of adultery has 
to undergo ; Ysj I. 70 also Bays that a wife guilty of adultery 
should be deprived of her Btatus as a wife as to wealth and 
religious observances, should be given bare maintenance and 
should be confined to a part of the house. UnohaBtity on the 
part of a Hindu widow disentitles her to maintenance under 
certain circumstances Vas 21. 10 provides tbat four c asses 

of wives must be abandoned viz. one who yields herself to her 

husband’s pupil or to his guru and especially one' who attempts 
the life of her husband or who commits adultery a man 
of a degraded caste and in 21. 12 Vasistha states *^ th a e jJ“ 
of brshmanas, ksatriyas and vaisyes, who ^ 
with a sudra, may be purified by penance if 18 

(of the adulterous intercourse) but ^ ot h«w s 
provided by Y* I 72 that if a Jut to 

castes) conceives through aduttery wit orfegHiUyof 

foetus or attempts the death ° ® . t ^ n abandoned 

grave sins ( snch as brahmana-murder^ s he snau — 

6U.A 

v. a annbai 23 B m. 608. 
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Harm IX. 188 provides that when women become paf-ta, the rite 
call3d ghatasphota ( the procedure of which may he seen at 
p. 388 of the H. of Dh. vol. II and in note 1168 in the Appendix 
to this volume) may be performed, hut they must be given 
food and raiment and they must he provided with a hut near 
the family house. Yaj. HI. 296 has a similar provision. The 
result is that there is no text which provides that a widow who 
is once unchaste must he deemed unchaste for ever and must 
for ever forfeit her claim even to a starving maintenance even 
if she repents, reforms her ways and gives up an immoral life. 
On the contrary the texts say that widows guilty of adultery 
are purified by penance and may be restored to all their social 
privileges. For example, Mann 1567 XI. 189 says generally 
about all persons that after they perform the appropriate 
prUyaiatta, they should not be rebuked or avoided ( but should 
he restored to all social intercourse ). The Mit. on Yaj. L 72 
expressly says that the abandonment of even Buch women sb 
are referred to in that verse consists in not associating with 
them conjugally and iu religious matters, but does not mean 
that they are to be 'driven out of the house. 1568 


On Yaj. HL 297 ( which states that in the case of women 
there are three peculiarly grave sins viz. adultery with a low- 
caate man, killing the foetus and attempt to murder the 
husband) the Mit sums up the whole position as follows : (1) 
total abandonment of women for the four grave sins laid down 
in Vas. 21.10 takes place when they do not perform penance: 
(2) women guilty of adultery not of the aggravated, kind 
mentioned in Vas 21. 10 ate to be given starving maintenance 
that would keep body and soul together and are to be lodged in 
kouse and to be afforded protection ( Yaj. 1 70 
® f J?** 296 ),_ even if they do not perform the requisite penance. 
But the Mit. is silent as to the claim to maintenance of widows 
that at first led a life of incontinence ( but not of the aggrava- 
ted kind ) and subsequently reformed their ways. But from 
Manu XI. 189 it may be inferred that w idows not guilty of 

» mixi is? omsmngt j 4 si. ss *a yB oa 170 JLZl. 

Ftvt u nwtnrrd ... , ’* 1 

srs ( “ 7“»;° 



808 


History of Dharmaiastra 


(Vol. 


aggravated adultery that have undergone the proper priiyusalta 
and that return to decent life would have been entitled to 
ordinary maintenance from the period they turned over a 
new leaf. 1569 


A brief reference to the modern case law on this point 
may be made here. In Ehikubax v. Hanbo 1 * 10 Sir Lallubhai 
Shah ( after an elaborate examination of ancient and medieval 
authorities and decided cases ) held that a widow who had been 
unchaste, but who is proved to have given up the life of un- 
chastity is entitled to bare maintenance. In LalcJimtchand v. 
Anandt the Privy Council make the general observation • 1571 ‘It 
is true that the right of a Hindu widow to maintenance is 
conditional upon her leading a life of chastity and that she 
loses that right if she becomes unchaste In Kisanji v. 
Lakshrn 1 * 72 it was held that subsequent unchastity disentitled 
a widow from recovering maintenance, even though it ie claim- 
able under an agreement made with the deceased lhUBband s 
father and brother. In Musammal Ganga v. Gliasita I AH. 46 (F. B.) 
it has been held that unchastity does not incapacitate a daughter 
from inheriting strldhana. In Angammal v. Venkata 26 Mad 
509 the same rule was laid down. 


The illegitimate son born of a sudra concubine to a man 
of the three higher castes appears to have been held entitled 
to maintenance from very early times. Gaut, 28. 37 provides, 
* the son from a sudra woman of a man ( of the three higher 
varnas ) who is without issue receives maintenance ( lit source 
of maintenance ), if he is obedient, in the same way as a pupil 
might receive And Gautama (28 43) extends the same rule 
to the offspring of praUloma unions. Vide p. 601 above 
note' 1135 for the text of Gau t and Br. on the point. W - 

15<S9. Vide Sathyabhama v Kaavachnrya 39 Mad CSS «lpf» 
wherlitmsaid. -Bur » -oof these £££ ! h 

woman who has repented and was su cqutn > h contingency 

not to be presamed from tbe omlssion o £ ftn(3 (hft( , he fallen 

that the resumption once made is to arvln" allowance'. Vide 

woman who had reformed is to be on v Ramtvncr 

also Bhtkubat v H*nb* 27 Bom V K « « W 2300 
V Bhagcrwanta b6 All 392, 394. 

1570. 27 Bom L R. 13-49 Bom 

Snt Tns’io 5 ™ *■ — t0bti ° e ° rf!l;,Wl!b 

1*72 33 Bo® « , r T? 4(50 

tbe a ”s,=n m M* v. Bn, M an Bom L. K. 4.9. 



809 


m ] Maintenance of an illegitimate son 

155 also provides that the son of a man of the three higher castes 
from a srtidra woman {not married to him) is not entitled to share 
in the ancestral estate. Br. (S B.E. 33 p. 374 v. 31 ) states 1573 that 
an obedient and meritorious son born from a woman of the 
sudra caste to a man who has no other child should get main- 
tenance and that the sapindas should divide the rest of the 
wealth of the deceased. Both the Mit and the "V. Mayukha, 
while explaining Yaj. II. 133—134 about the rights of the 
illegitimate son of a Sudra from a sudra woman, remark that 
one who is begotten on a dasi ,5?i by a member of the regenerate 
classes is not entitled to a share even at the father’s choice nor 
to a' half share after his father’s death but that he is only 
entitled to maintenance. 1575 

There is a good deal of case law en this subject, but much 
of it is irrelevant in this treatise. The right of maintenance 
attaches in the first instance to the separate property of the 
putative father and if the latter leaves no such property but 
was a member of a joint family it attaches to the property of 
the joint family of which the putative father was a member. 1576 
It has further been held that it does not matter if the woman 
was not a dasl ( a slave ) or a permanent concubine in the 
exclusive keeping of a man or that the intercourse was adult- 
erous. 1577 It has been also held that the illegitimate son’s right 
to maintenance is a personal right and cannot be transmitted 
to his son 1576 and that maintenance has to be provided for him 
till his death 1579 (and not merely up to his attaining majority), 

1573. . . URetegg: II g?. cited above in «. 1135 and q, by 
glWFT IX. 28. «q. (p 103). This verse of Br is cited and translated in 
Knshnayyan v. Muttusami 7 Mad 407 at p 412 and in Rajant Nath v. 
Nitai 48 Cal 643 (F. B } at p 686. 

1574. For the meaning of dasi vide above p. 602 n. 1137, 

1575. am =5 amt 1 fifcn on qr IX. 

133-134 q. above in n 1136 Vide «q. p 104 and eq. q p, 488 for 

almost the same words The word sfeaarii does not mean * hare main- 
tenance* or ‘bare necessities of life,’ has no reference to the amount of 
maintenance but is used to distinguish it from amsa (share). Vide Hiralal 

0. Mcghray 1. L. R. (1938) Bom 779 at pp. 787 and 794. 

1576. Ananthaya v. Vishnu 17 Mad. 160; Subramanta o. Vnlu 34 
Mad. 68 . Vcllatyappa v Nalarajan 58 I, A 402. Hiralal v. Meghrai 

1. L R. (1938) Bom. 779 = 40 Bom L. R 935. 

1577. Vide Rahi v Govir.il 1 Bom, 97. 

1578 Roshan Singh 0. Bahoanl Singh 27 1 A. 51 is 22 All. 191 

1579. Httrgobind v Dharam Singh 6 All. 329, Hupp a v. Singaravclu 
S. Mad. 325. Hiralal v. Mcghraj I. L. R, (1938) Bom. 779. 
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except in Bengal. 1580 The fact that the texts employ the word 
“ sudraputra " (in the masculine gender ) has been interpreted 
by the decided cases as involving that an illegitimate daughter 
is not entitled under Hindu Law to maintenance. Vide Parvatt 
v. Grtmpalrao lsei and Vdlaiyappav. Natarajan . 1582 

Another frequent subject of litigation in modern times has 
been a concubine’s right of maintenance under the Hindu Law. 
It has been held that a concubine has no legal right to claim 
maintenance from her paramour during the latter's lifetime, 
as he can discard her at any time and as she cannot compel 
him to keep her. 1583 So also a Hindu is not entitled to transfer 
joint family property to a concubine for her maintenance during 
his lifetime. 1581 But on the death of the paramour a great 
difference is made in the rights of a concubine that was in his 
exclusive keeping till his death. Such a concubine has been held 
to possess a legal right to maintenance payable out of the 
estate, ancestral or self-acquired as the case way he, in the 
hands of those who take it after the death of the paramour The 
rights of women, who are not wives, to maintenance are based 
mainly on two texts, viz. of Narada and Katyayana, that are 
explained in the Mit, the V. Mayukha and other medieval 
works. NSrada says : ,S8S ' A king devoted to dharma should 
give maintenance to the women (stri) of a deceased person 
( when the king succeeds as heir by escheat ), except when the 
deceased person is a brahmana ’,* while Kat. (931) states, 

• heirless property goes to the king after keeping aside ( wealth 
sufficient to provide } for the women ( yoml), the dependents (or 
servants ) and the funeral rites and sraddhas (of the deceased) 


1580. tHlmoney v. Baneshur 4 Cal. 91. 

1581. 18 Soni 177. 183, 

1582. 50 Mad 340. mntarcid, v. 

1583 . Ramanarasu v. Buchamma 23 Ma i • - 12 . 

1584. Thakur Rab Prasad v Chhotay 

1585. «**« wnpomr to* UT JTS * a - 

ftfe n wnf 52)- «• * the Mu ’ ° a Y “ 3 * 

P' S3S * in i TV 1 3I<TRV *^1 

« «■*"- 2 Bom. 573 »« 

„ 139 This verse is quoted in S«orfr*»«" 
p. 608, Yashvantrao v. Kashibai 12 om. 
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Kant, also similarly prescribes ( HL 1SS7 5. p. 161 ), ^ the king 
takes heirless property except that of irotriyas, setting apart 
( wealth ) for the maintenance of women ( of the deceased ), for 
funeral rites and for poor or wretched ( dependents of the 
deceased)’. The Mit., the V. Mayukha, the Par. M. and 
others state that the verses of Nar. and Eat refer to avaruddha- 
stri alone, since the word patni ( duly wedded wife ) does 
not occur therein, but only the words ‘ yosit' and 'slri \ 1SS8 There 
has been a great divergence of views in the deoided cases about 
the significance of avat uddlia sti'i. It is generally rendered as 
a concubine or mistress in the exclusive keeping of a person 
till the latter’s death*. Several conditions are necessary to 
constitute a woman an auaniddha slri capable of claiming 
maintenance from the estate of her deceased paramour in the 
hands of his sons or other heirs. In the first place, she muBt 
have been continuously and exclusively in his keeping till his 
death. How long she should have been thus in his keeping 
cannot be fixed by any hard and fast rules. She must have 
been so long in his keeping continuously till his death that it 
can be said that the connection had become permanent. In 
Sea. Nagubai v Bai Monglubai a period of five years was deemed 
to he sufficient In the second place the concubine 1589 must 
observe sexual fidelity to her deceased paramour after his death 
in order to be able to claim maintenance from the estate in the 
hands of his heirs or successors. In Bax Monglubai v. Bai 
Nagubaz ls3 ° a third condition was laid down viz. that the con- 
nection of the concubine with the deceased paramour should be 
perfectly open and recognized and she must have been kept 
practically as a member of the family. But in Bai Nagnbai v 
Bai Monglubai 1 ^ the Privy Council overruled the above deci- 
sion and held that in order to entitle a mistress to maintenance 
it is not necessary that she should have resided in the same 


1587. a nj i unffi mn «fm(V5=VR*i irj; IrRtmv: 

III. 5 p 161, Dr Sham Shaslri's translation (p 205) ‘pro- 
perty for which no claimant is found shall go to the ting, except the pro- 
perty of a woman, of a dead man for whom no funeral rites have been 
performed or of a niggardly man ’ is cleatly inaccurate and hardly in con- 
sonance with the actual words of the text. 

_-^ 15SS 

VifU^wuwun . 1 ^ wvw vgu — mHs t 

rr gvira ; < finu. on rrt. II 114. 

1589 Yashvantfao v. Kaihtbai 12 Bom. 26 at p 28. 

1590. 24 Bom, t, R. 1009 = 47 Bom.. 401. 





History of Dharmaiastra 


[ Vol. 


house with the deceased together with his wife and the ordinary 
members of his family. And in Dayavah v Kesarbat iS>1 it was 
further held' that the concubine need not prove that she was 
recognized by the family of the deceased or that his relationship 
with her was known to the family. A further restriction was 
imposed by the case of Ananddal v Chandrahai 15,3 that the 
intercourse with the paramour should not have been adulterous. 
But this case has been overruled by a recent Full Bench deci- 
sion in Akku v &anesh im which holds that a permanently kept 
concubine is entitled to be maintained out of the estate of her 


deceased paramour, although she has a husband living ( who 
was examined in the case as a* witness ), provided she observes 
sexual fidelity to the deceased paramour after his death. It 
becomes, therefore, necessary to examine the Sanskrit medieval 
commentaries and digests in order to arrive at a correct inter- 
pretation of the expression * avaruddha strV. Strangely enough, 
the Mit. does not define the word in the section on dayabhaga, 
but only under ‘stri-sangrahana’. Yaj II 290 provides, a man 
should be awarded a fine of fifty panas, if he has intercourse 


with dSBls that are avaruddha or that are bhujiqya and also 
( other women such as prostitutes and svcunnis ), even though 
ordinarily they ( i e dasls and others ) are approachable (with- 
out incurring the consequence of punishment)’ The Mit 
explains that the word ‘ ca ’ placed after ‘ bhujisyasu ’ in Yaj. 
IL 290 is meant to include vesyas and svcunnis along with bhup- 
syas. Acc. to the Mit. the verse prescribes the same fine for 
intercourse with three kinds of women, viz. dasls that are ava- 
ruddha, dasls that are bhupsya and other women such as veitjos 
( who are ordinarily approachable by all males of their own ot 
higher castes ) and svainnis ( who abandon their husbands ana 
resort at their desire to some other male of their own caste ® 
defined by Yap L 67 ) A woman though ongmaHy ai^ 
a svamrd may be known to he kept by a man & that case 

another man approaches her, Yaj H 290 deciares-that ho woul^ 

be liable to be fined in the same amount as if he m ‘ 1 rf 
avaruddha dasi or bhupsya, because being ' “ ,, J£ er f tt0 

another at the time she would be like a , m ( ^ ^ womfl „ 
classes do ) so far as punishment for app maintenance 

is concerned. This verse is not concernedwith^hen^ 


1592 . 38 Bom. L. R. 61. 

1593. 48 Bom. 203 = 26 Bom. L. R. 63 

1594. 47 Bom. L, R. 5 {F. B ). 
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of woman at all. The 'Mit here defines * avaruddhs. dasl ’ as " a 
slave woman who is prohibited by her masteT from intercourse 
with other men with an order to stay in the master’s house alone 
in order that there may be no loss of attendance ( on the mas- 
■ter ). " The Mit. defines a bhujisya dasi as * one who is restricted 
( as to enjoyment ) to certain definite males * ( pivru^amyata-part- 
graha bkujisyak ) 15,5 It is worthy of note that the l&it employs 
different phraseology in defining the' two words. In defining a 
bhujisya it employs the word ‘myata.’, which generally means 
‘fixed or definite’, while in defining ‘avaruddha’ it employs 
the word ‘niruddhah’ meaning ‘prevented or prohibited’. If 
the two words were intended to convey the same meaning, 
there is no reason why the Mit. should not have employed the 
same word {mniddhU) in defining a bhujisya. The difference 
between an avaruddha dasi and a bhujisya is that the former is 
ordered to stay in the master’s house, while the bhujisya is not 
so ordered and secondly the avaruddha is forbidden to have 
sexual intercourse with any one except the master, while the 
bhujisya is not so forbidden, but she is to restrict herself to 
enjoyment by certain specified males ( friends or men of the 
master’s family ) and not necessarily by the master alone. This 
is the meaning assigned to those words by Mitrami&ra in his 
commentary ls96 (not his digest) on Yaj IL 390. The Mit. itself 
indicates the meaning of ‘niyata’ by saying elsewhere that owner- 
ship springs from certain fixed sources ( myatopayakam svatvam 
on Yaj II 114 ). It is respectfully submitted that the Privy 
Council gave a wrong interpretation of the word ‘ avaruddha ’ 
m Bat Naqubai v. J3ai Monghibai lsr}7 . Though slavery is now 
abolished in India there is no reason why the two characteris- 
tics of avaruddha (viz staying in the master’s house and being 


1595, Vide note 1134 lor vt II 290. 34SW5TWT TT-r 

miwt tst vw wtttsviSreSrt 3?<r- 

vsr* 1 ijnswvt i at u3ijw<n am* hut 

swifraW gfStenwil w ngvw i fSrwT on vi. 

It. 290. 

_ 1 j i9S i \ girft raim 

~ 5k^"s°! Wmi*h 3 svmrHrubTtft g(§T«n..»i5VT 

jv wi t t% ; t tjwmm* i a nvgtgrereipfim revu gsren - 

wm fifousmaw i fftarSwt m com. on vt 

H. 290. 

IS97 53 I. A. 153 = 50 Bom. 604. 
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exclusively kept by the master) stated by the Mit. should not 
have been strictly adhered to by the Privy Council, particularly 
when they were holding heirs liable for the maintenance of 
kept mistresses, which is hardly ever allowed in any other 
system of law. With the greatest respect to the Full Bench, it 
must be said they went wrong in holding that bhujtsya means 
‘ a mistress who is restrained from intercourse with other per- 
sons ( other than the master ) ’ and in holding that the only 
distinction between an avaruddha and a bhujisya is that the 
former is required to stay in the house of the paramour, while 
the latter is not ( 47 Bom. L. R. at pp. 13 and 32 ). The learned 
jhdges have not correctly interpreted the word ‘ niyata ' and 
also the explanation of ‘bhujisya ’ given by the B&Iambhatll 1598 . 
The moanfng of the Balambbattl was misunderstood on account 
of the wrong meaning attached to the word ‘niyata’. What 
the Bfilambhatti means in explaining the definition of bhujisya 
is ‘one who is to be enjoyed by certain definite males only other 
than the master’ ( i. e. by the master and also certain defined 
males) and it does not mean 'who is forbidden to be enjoyed by 
males other than the master ’. 


The F. B. further rely upon a passage of the Mit. in support 
of their conclusion (47 Bom. L. R. at pp. 14 and 22) On the 
question of what properties are impartible, the Mit. on Yaj. B- 
119 quotes Manu IX. 219 viz * clothes, conveyances, ornaments, 
cooked food, water (wells &o.), women, yogalcsema and pastures (or 
ways)— these they declare are impartible ' The Mit explanation _ 
of the word * striyah ’ may be translated as follows : stnya 
tn means ‘ female alma i if they ate uneven in 
should not be dlvidad by taking their price into ocnaideraUen 
but they are to be mad. to .ork In turn, (for th. «■»« 
membJs of the family), but a, regard, «»""» k ®‘£ity 
father such as svairinls and the rest, they are not to d djfficalt 

the sons even though they be eY ® a i ““^ e b nch decision. That 
to see how this passag e supports the Full *sencn UH 

1598 i 3 hr* 1 1 

on ,TT. IX. 290. __ ^ wrtfShrwr • 

1 599. fwW gRHt dHHT Hqyjgr CT R ^ 

y n : 



Meaning qf avaruddha 


815 


ni] 


passage can be explained in two or three different ways. In the 
first place, the Mit. having itself clearly distinguished, and 
defined three classes, viz avaruddha, bhujisyS and Bvairinis 
( together with vesyas also ) it cannot be lightly supposed that 
elsewhere it gives up that distinction. Therefore it would be 
difficult to say that here ( on Yaj II. 119 ) the Mit. means that 
svairinls are also the Bame as avaruddh&s. Hence the inter- 
pretation should be that women who are avaruddha ( kept 
exclusively by the father ) and even other women also like 
svairinls ( who had sexual connection with the father though 
not as avaruddha ) should not be divided i. e. a ‘ ca ’ should be 
understood after ‘ svairinyadyah Or it is possible to hold that 
the word * avaruddha ’ in that passage is not employed in the 
strict technical sense ( as defined by the Mit. on Yaj. 31, 290 ), 
but in its etymological sense meaning ‘women who are svairinls 
and the like that are taken into his harem ( or under his protec- 
tion ) by the father should not be divided This interpretation 
derives support from the explanation offered by the SubodhinI 
( which is repeated almost verbatim by the BalambhattI ) about 
the text of Gautama quoted by the Mit. that * samyukta ’ 
in Gaut. means * enjoyed * or ‘ confined ’ ( in the house ). 
This shows that the words ‘ruddha’ and ‘avaruddha’ were 
used in the etymological sense by distinguished writers. The 
Sm. O. H p. 321 while explaining the word ‘ ruddha ’ in Manu 
IX. 12 applied to a wife guilty of adultery explains it as mean- 
ing ‘ confined in a part of the house ’ ( grhe avaruddh&m ). 
When the Mit. states ( p. 811 ) that the verses of Nan and Xat. 
refer to avaruddha strl it follows that these verses do not refer 
to bhujisya, who would therefore be deemed not entitled to 
maintenance at all. 


There is a large body of caselaw about the right of a 
widow in a joint Hindu family to reside in the family house, 
about the right of a daughter-in-law against her deceased 
husband’s father who has no ancestral property in his hands 
and against the heirs of the father-in-law, about the amount of 
maintenance to be allowed to a widow and about the rate at 
which arrears of maintenance are to be allowed, about the 
period for which arrears may be awarded, about making the 
maintenance a charge on the estate in the hands of the heirs, 
about varying the rate of maintenance fixed by a decree or an 
agreement &c. These are not quite germane to the present 
volume, particularly because most of the decisions on these 
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matters are not based on the words of the smrtis or of the medieval 
digests, but are based on logic and principles of justice and 
equity. But there is one matter which deserves a passing 
reference. Ancient Hindu Law attached the highest spiritual 
importance to the payment of debts ( vide pp. 414-417 above ). 
Therefore debts contracted by a Hindu are held by the Courts to 
take precedence over the right of maintenance of a man’s wife, 
his infant child or his widow after his death. 1600 Similarly debts 
contracted by the manager of the joint family of which the 
widow’s husband was a member would take precedence over the 
widow's right of maintenance, provided the debts were for the 
benefit of the family or were for legal necessity. 


The last vyavahai apada is prakirnaka, which is defined by 
Visnu Dh. S. 42 ' 1 as 4 miscellaneous * ( yadanuktam tat pra- 
kfrnakam ) or by Nar. as matters that were to be set in motion 
by the king himself ( vide note 331 ). These have been dealt 
with above and do not require any further treatment here. 


At the end of this section ou Vyavahara it would not be 
out of place to say a few words about wills. Owing to the joint 
family system and the custom of adoption testamentary dis- 
positions did not come into vogue In ancient India. Among the 
many kinds of documents ( lehhya ) mentioned by Kaut,, Br , Kat 
and others cited above there is no term for a document which can 
convey the idea of a modern will. But it need not be supposed 
that the idea had not at all dawned upon the minds of people 
before the advent of the British 1601 . Wills were known among 
Mahomedans and contact with them would naturally suggest 
the idea of a will. Oral or , written instructions by a man 
expecting death to his heirs intended to affect the disposal of 
his property must have been given occasionally and should no 


1600 Vide Lakshman v. Satyabhamaba * 2 Bom. af PP ‘ ,S3, 

Radhabm v, Gopal 45 Bom. L. R. 980 at p. 991. 

1601. Id Nogalutchmee Utrnnal v. Gopoo Nadaraja 6 Moc p < 

p 309 the P. C. said (at p, 344); ’It must be allied tb.tm the ana». 
Hindu Law. as it was understood through the whole e*ores- 

mentary instruments in the sense affixed by {s ,' r Thonjn5 

sion were unknown ; and it is stated by a express what w c mean 

Strange ) that the Hindoo language ia =“° ter what ? n effe ct though nut 
by a will. But it does not necessarily Q . , O COIDC 10la operas 

in form are testamentary instruments whic y o{ {he in5(rnnl cnt «» 

and affect property after the death of the m 
equally unknown. 
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ba supposed to have been entirely unknown. Verses 341-359 of 
the RajataranginI IV. appear to embody the political testament 
of king Lalitaditya of Kashmir in the first half of the 8th 
century. Kat. (566) makes a veTy near approach to the modern 
conception of a will 1 ® 2 . He says, * if a gift was promised by a 
man for a religious purpose whether when in good health or 
when afflicted with disease, the son should be made to pay it, if 
the father dies without giving it over.’ Here the mere declara- 
tion of the intention of a person was made enforceable after his 
death against the son or other heir. Brhaspati’s verse saying 
that a promise or direction to take effect after the death of the 
promisor was not ordinarily enforceable has already been 
quoted above ( n. 823 ). In the quarterly of the Bharata-itihasa- 
samsodhaka Mandala of Poona, vol. XX p. 210 ( for May 1940 ) 
there is a letter ( dated 1775 A. D. ) written by one Haro Babaji, 
who, after referring to his illness, provides on a generous scale 
for his funeral and sraddha expenses and makes dispositions in 
favour of his daughter-in-law, of another widow, and for the 
marriage of his kinsman’s sons and distribution of the balance 
of his assets 1 ® 3 . 


1602 wiftd sjmmtcgmmw 

b y ^ v.i*a. ft. ftt. p 16, m. jrgjg p . 206. ‘ wnriimn 

’Ufiewtir wft 1 3HHR! P. 782 

1603. UT3fr natfefo r murrw mftr mvr strarHT wferm? mrft 

rrm wn mfr wim mrpsn emmra &*rsi anf Sftrwi : 

*»3 ron » fi siniha 

h.o. amm rs,* awmt su<^ 5ft * ftwTrsm nrau amt 

gffg q i H g uff 

X X 

m rmsfa * gunk mv NIaw m * ftrrwTH 

X X 
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One of the earliest wills to come before the British Indian 
Courts Was that of the notorious Umichand 16M (who died in 
1758 A. D. ). Bengal Regulation XI of 1793 recognized by 
section VI the power of a Hindu proprietor to make a will or 
declaration giving, prior or subsequent to 1st July 1794, his 
entire landed estate to his eldest son or next heir or other son or 
heir or to any person or persons. In a Bombay case the will of 
a Hindu made in 1789 is referred to 160S . A Pundit of the 
Recorder’s court of Bombay gave it as his opinion in 1812 A.D., 
‘there is no mention of wills in our Shastei ; therefore they ought 
not to be made ’ ( vide Strange’s Hindu Law, vol. II p. 449 )• 
In I. L. R. (1940) 1 Cal. 415 at p. 424 the Privy Council observe 
that the Hindu will in its present form is a development since 
the middle of the 18th century. 

It is beyond the scope of this work to dilate on the modern 
Acts dealing with Testamentary dispositions such aB the Indian 
Succession Act ( Act 39 of 1925 ). 

Now that the foregoing lengthy presentation of the ancient 
and medieval Hindu judicial procedure and substantive law has 
been brought to a close a few general observations may be 
indulged in here. The Hindu Law of pleading and evidence 
compares favourably with similar laws of many other countries 
and has extorted the admiration and encomiums of sue 


( Continued from the last page ) 

X X 

H003 cW u? rSwuitfr wsrnm vrwr mn rnnunv 

vhr ti<sWl av w ww 
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fOr ‘“ e 04. Tie will is set out « an Enghsh translaUon .» W A. Montnos . 
« The Hindu Will in Bengal * (Calcutta. 187 )pp. ^ 

1505. Vide Jugmohandas v. Sir Sang 
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eminent Jurists and Judges as Sir William Jones, Sir Thomas 
Strange and others. For example, Sir Thomas Strange in 
» Hindu Law ’ (1830) vol. 1 observes { at p. 311 ), “ sufficient be it 
to observe that Hindu pleading was noticed with commendation 
by Sir William Jones and that, with some trifling exceptions, 
the Hindu doctrine of evidence is, for the most part, distin- 
guished nearly as much as our own, by the excellent sense that 
determines the competency and designates the choice of wit- 
nesses with the manner of examining and the credit to be given 
them ; as well as by the solemn earnestness with which the 
obligation of truth is urged and inculcated; insomuch that 
less cannot be said of this part of their law than that it will be 
read by every English lawyer with a mixture of admiration and 
delight, as it may be studied by him to advantage. Even the 
pious perjury which it has been supposed to sanction 1605 " being 
resolvable after all into no greater liberty than what our juries 
(not indeed with perfect approbation ) have long been allowed to 
take, where the life of a prisoner on trial before them Is at 
stake ; credit is to be given to the pregnant brevity of the Hindu 
oath viz. ‘what you know ..declare at large and with truth’ (Manu 
VIIL 80 ) ; as also to the noble warning, with which the subject as 
detailed by Manu is ushered in, that ' either the court must not 
be entered by judges, parties and witnesses or law and truth 
must he openly declared’ ( Manu VUL 13 )." The medieval 
digests made a very near approach to the modern ideal of 
equality of all men before the law. How even in the 20tli 
century the much vaunted equality before the law of all people 
in England is far from being achieved and how it often proves 
quite illusory where the poor or the labouring classes are 
concerned is well brought out in a book entitled * Justice in 
England ’ by a Barrister published by Victor Gollancz in 1938, 
especially in chapters I and VI. The Hindu jurists evolved 
tolerably clear and sound ideas about contracts, debts, deposits 
and pledges, sales, mortgages and gifts of immovable properties, 
developed a system of joint family rights and liabilities and 
laid down a peculiar law of inheritance and succession to males 
and females. The Hindu system of inheritance and succession 


160Sa This is a reference to the texts of Gant. 23 29, the Mababbareta, 
Manu, YajSavaUja and others cited on p 353 above Sir William Jones re- 
marks (in Works. %ol. VIII p. « 5 , ed. of 1807)- 'In the great system or 
contracts and the common intercourse between man and man, the Pootee 

Of the Indians and the Digest of the Romans are by no means 
dtssimilar*. 
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pursues a middle course. It does not distribute the estate of a 
deceased person simultaneously among several heirs asunder 
the Mahomedan Law ( where the widow, the father, mother, 
sons and daughters of a man take the estate together if they are 
all alive at the time ). Nor did the Hindu system confine the 
descont to a single person among a group of heirs of the same 
degreo and sex as in the English system before 1926 ( where the 
eldest son succeeded to the real estate of an intestate person ), 

It has further been seen how the ancient and medieval 
Hindu rulos as to debts, adoption, partition and inheritance 
have been moulded for over a century by Legislation and by 
decisions of the Privy Counoil and the Courts in India Many 
persons feel that the time has now arrived for the codification of 
Hindu Law. A Committee presided over by Sir B N. Rau has 
prepared a draft code which attempts to codify certain branches 
of Hindu Law From several quarters there has been vehement 
opposition to this draft code The objections raised are many. 
It is not possible to deal here with the several objections in 
detail. But some of them which raise questions of fundamental 
importance will have to be briefly stated and answered. The 
first objection is that in view of Queen Victoria’s proclamation 
of 1858 the Indian Legislature should not interfere with the 
customs and usages of the people that are part and parcel of the 
Hindu religious system But this objection is hollow and 
unsubstantial and conveniently ignores what has happened 
during the last hundred years or so. All that the Queen pro- 
claimed was • ‘ Firmly relying ourselves on the truth of 
Christianity and acknowledging with gratitude the solace of 


religion we disclaim alike the right and the desire to impose 
our convictions 6n any of our subjects. We desire it to be our 
royal will and pleasure that none be in any wise favoured, none 
molested or disquieted by reason of their religious faith or 
observances; but that all shall alike enjoy the equal and 
impartial protection of the law ; and we do strictly charge an 
enjoin all those who may be in authority under us that t ey 
abstain from all interference with the religious belief or worsup oj 
any of our subj'ects on pain of our highest displeasure. o 
withstanding the noble sentiments expressed here, the Inman 
Legislature both before and after the proclamation pas _ 
numerous laws that more or less impinged upon ° r f 

religious theories, sentiments and practices of mdliooBOi 
Hindus ! The following is a list of some of the impor ^ at 
of this character which will convince any one o 
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people have always submitted to laws passed by the Governor- 
General or the Legislature that prevented them from carrying 
out their cherished ideas and practices : Regulation XVII of 
1829 which declared the practice of Safi illegal and a crime 
punishable by the courts ; the Caste Disabilities Removal Act 
( XXI of 1850 ) ; Hindu Widows’ Remarriage Act ( XV of 1856, 
which legalises the marriages of Hindu widows notwithstanding 
any custom or interpretation of the Hindu Law to the contrary); 
the Indian Penal Code (XLV of I860, which makes sexual inter- 
course by a man with his own wife that is under thirteen years 
of age punishable as rape ) ; the Child Marriage Restraint Act 
(XIX of 1929), which makes the marriage of a male below 18 and 
of a female below 14 punishable as a crime ; the Hindu Inheri- 
tance (Removal of Disabilities) Act (XII of 1928) which Bets aside 
the Mitaksara. rules about exclusion from partition and inherit- 
ance except in the case of those that have been lunatics or 
idiots from birth ; the Hindu Law of Inheritance' Amendment 
Act ( H of 1929, which enables the son’s daughter, daughter's 
daughter, sister and sister’s son to succeed under the Mitaksara 
in that order after the paternal grandfather and before a 
father’s brother ) ; the Hindu Gains of Learning Act ( YYY of 
1930 ) ; the Hindu Women's Rights to Property Act ( XVTTT 
of 1937, which enables the widow of a deceased member of a 
joint Hindu family to succeed to the interest of her husband in 
the joint family property and to succeed to her deceased 
husband s separate property for the same share as that of a son ) 
the Privy Council claimed more than 70 years ago that * the 
Briteh Government by virtue of its sovereign power asserted, 
as the former rulers of the country had done, the right to visit 
endowments of this kind (viz temples) and to prevent and 
redress abuses in their management’ ( Rajah Multu Rarmdmga v. 
Pmanayagum 1 L A 209 at p. 232 ). Non-Hindu Judges of the 
Privy Council and the High Courts have been interpreting and 
laying down the Hindu Law for over a hundred years and on 
many points the law declared by them has thoroughly changed 
the law of the smrtis and digests If all this has been allowed 
to happen without hardly a demur, there is apparently no 
satisfactory or convincing reason why an elected Indian Legisla- 
ture the majority of whose members are likely to he Hindus 
should not pass an Act dealing with Hindu Law. 

obieclioa raised even by some retired judges of 
the High Court is that the present system of layingdoSnthl 
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Hindu Law by means of judicial decisions is guife satisfactory 
and there is no need of a code of Hindu Law. This objection 
merely shows that change is rather a painful prooess for most 
men. The present method may be a veritable El .Dorado or 
paradise for lawyers and busy bodies fomenting longdrawn 
litigations One must stand appalled at the colossal expendi- 
ture of time, labour and money which must have been involved 
during the last hundred years or more in fighting out doubtful 
points of Hindu Law from the lowest court to the Privy Council. 
It not unfrequently happens that after a point had been settled 
by a Full Bench decision of a High Court and after common 
people and lawyer* had followed the law thus settled for fifty 
yearB the Privy Council upsets the decision on an appeal by an 
enterprising litigant. For example, the Bombay High Court 
decided in 1879 in Ramji v. Ghamau (6 Bom. 498 ) that the adop- 
tion by the widow of a deceased co-parcener, who had not her 
husband’s express authority to adopt, was invalid, if made with- 
out the consent of the surviving Co-parceners. But in 1932 the 
Privy Council held that Ramp v. Ghamau was wrongly decided 
and that a widow can adopt without her husband s express 
authority and even iu the teeth of the opposition of the sur- 
viving members of her husband’s family. And when an appeal 
was made to the principle of * store deasis ’ the Privy Council 
was pleased to observe, ‘ It was pressed on their Lordships that 
Ramp v. Ghamau had been accepted and acted upon mtne 
Presidency of Bombay since 1879 and that the decision should 
not be disturbed. But this is a belated appeal. It snoul ^ 
have been made when Yadov v Namdeo was before the Board 
To ordinary minds this dictum, speaking with the utmost 
respect, appears strange. If for some reason or other a certain 

line of argument is not placed before the Frl 'T. ^ ; 0n 
the counsel of a private party and a wrong decision iis i jh* . 

Lit to be supposed .bet 

from trying to set the wrong decision right for an 
STe^Tb' Privy Council h„ no. seldom *« "jSL 
decision given by the Board in a pn “ that th0 pious 

Bhup Singh 44 1 A. 136 the Frl T 7 , grandfather’s debts 
duty of the sou to discharge ^ fa alive; 

does not attach while the father o e tbe p r ivy 

but in Brij Nat can v. Mangla F«*sa is always there 

Council held (at p. 134) thatt go grandfather is 

irrespective of the question whether the tatne 

alive or dead. 
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Others opine that one Code for the whole of India is not 
and cannot be a practicable proposition. In support of their 
objection they rely on the existence of the several schools of law 
now prevalent in the whole of India. K India desires to be a 
self-governing political unity in the future, there is a com- 
pelling reason why it should be governed by a single Code of 
Hindu Law, as it has been governed and will be governed m 
other substantial provinces of law by codes applicable to all 
alike. That will help in the direction of solidarity and win be 
of some use in doing away with fissiparous tendencies. There 
are really only two schools of Hindu Lav.. And the unification 
of Hindu Law will be helped by the abolition of the right by 
birth which, is the cornerstone of the Mitaksara school and 
which the draft Hindu Code seeks to abolish. Many people 
are vehemently opposed to the change But they forget that, 
what with the rule that any member of a. Joint Hindu family 
may alienate his interest for value, what with the Gains of 
Learning Act, the Hindu Women’s Rights to Property Act and 
other enactments, the real core of the ancient Hindu family 
system has been removed and only the outer moribund shell 
remains (vide p. 604 above ) Some are opposed to giving along 
with sons a share to daughters, particularly to married daugh- 
ters. But here a compromise may be effected by allowing a 
share to unmarried daughters alone ( as Yaj XL 124 and the 
MitaksarS thereon 6xpreBsly provide ). 


Another provision in the draft Hindu Code which has come 
in for severe animadversion is the provision that a woman 
even when taking by inheritance an estate from a male or by 
partition should be held to become absolute owner thereof. In 
the first place, if a man’s agoatB of the 13th degree or a male 
cognate up to the 5th degree takes an estate absolutely and may 
squander it away as he pleases, one fails to see why his own 
widow should not have a like power in the 20th centwy, what- 
ever may have been the view of ancient works. In the second 
place, this objection can be met by means of a compromise, viz- 
that a widow inheriting her husband’s estate will take only a 
limited estate if at the time of her husband's death any one of 
the compact series of heirs or any direct lineal descendant of 
her husband (such as a son's daughter or daughter’s daughter) 
be alive, but she will take an absolute estate if none of these 
exists. Such a compromise should allay all fears about the 
widow unfairly disposing of the estate against near relations 
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like the daughter or daughter’s son or husband’6 brother &c. 
There are numerous other objections, but they are in masters 
of detail and if once it is agreed that there should be a Code of 
Hindu Law passed by the Indian Legislature these matters of 
detail may be adjusted to the satisfaction of most people. 


Similarly serious objections are raised to the provisions of 
the Code as regards marriages and divorce. The draft code 
proposes to do away with the prohibitions based on sameness of 
gotra and pravara. This is a desirable change and being 
optional should not be opposed Some reasons for this change 
have been advanced in H. of Db. vol 3X p 498. Besides, this 
provision will affect only a small percentage of the Hindu popu- 
lation Similarly the insistence on monogamy is oppoimd by 
many. In this case some compromise may be arrived at as 
regards classes to whom two wives are an economic advantage 
The provisions about divorce have been overdue. Among the 
higher castes no divorce has been allowed on any ground what- 
ever. Many hard cases occur where there is no redress and 
the draft code proposes to give relief in such cases. 


On the most contentious subject of adoption the draft code, 
it is satisfactory to note, has made certain provisions which ore 
in line with the suggestions put forth by me in note 1338a above. 


Compelling reasons exist why Hindu Law should be co i- 
fied as early as possible Men naturally desire that t ey 
should have easy access to the laws by which they are to e 
governed in all their actions, dealings and relations It » 
hardly a commendable or desirable state of things tba P e °P 
should be forced to consult lawyers or bulky textbooks ev y 
now and then and even in small and simple 
general outlines and provisions of Hindu ^ Cfttl 

easy reach of every intelligent or inquiring J that is 
only happen if there ib a code for all _ H' m 
deemed impracticable for the present, at leas 
vince or for a number of provinces. 



CHAPTER XXXII 


SADACARA 

CUSTOMS AND MODERN CUSTOMARY LAW 1606 

From Gautama 1606 ® downwards many writers dilate upon the 
sources of dharma. Gautama L 1-2 states: * the Veda is the 
source ( mula ) of dharma and also the tradition ( or smrtis ) 
and practice of those who know the V eda \ Similarly Ap. Dh. S. 
(1. 1.1. 1-2) says: ' we shall propound the acts (that produce 
merit ) which are evolved from conventions and practices ; the 
authority ( for finding out the dharmas ) are the conventions of 
those who know the dharma and the Vedas ’. Vas. I. 4-7 pro- 
vides: ‘dharma is declared by the Vedas and Smrtis; on 
failure of these two the practice of the sistas is the authority 
(for finding out what dharma is); a sista however is one 
whose heart is free from ( worldly ) desires and ( only ) such 
acts of sisijas are ( to be held as ) dharma for which no ( worldly 


1606. This chapter and the next represent, with a few minor additions, 
two of the four lectures I delivered in November 1944 at the Bomba; Uni- 
versity as the Sir Lallubbai Shah Lecturer. 1 am thankful to the Syndicate 
of the Bombay University for permission to incorporate these two lectures 
in tins volume 

_ 16 ° 6a - ** 1 «t). i 1-2 , anrot: uranrarf?- 

ClVtm rt^ ^VTV VPPTTP; 1 uutWT t^TSJ l srrv. U. q. X. 1. 1. 1-3 , 

i f^rgtwn;. smwnt fhu: gsrus wreu r i aiqsjuTUT- 
wwuft irt I vura I <-7 ; gth. njia- qverar*. toi i w*v- 

von-, mujwfvv u ^ i, 7; tiftsfimst ufe w 

iiWI ' anWiPtf* vmtsl. 6. explains mala in 

Gaut^as pramana and WRVTWtfbmq as * qh^rfr ^JiUT qnv. q w BtlVUt 
yt# umrgjrt wivcm w*unwrn-. itg *rei wnunwilft^i: tpj- 
q?[W U**lPI|g gnmgeft UU; \ According' to 

him wvUVTWUtsrra; means relating to practices based upon agreements or 
com entions Manu distinguishes between ilia and Scara The first means, acc 
to KuliuU and others, such moral qualit.es as • devotion to learning, to’ 
gods and to parents* &c mentioned in Harita (quoted by Kuliula) All 
commentators connect 'svasya* in Manu IX 12 and Yaj I. 7 Wlt i, 
•pnyara*. but Pandit Gattuial connects it with ‘ sadacara * which means 
eff°1942® t0 tlI ° ' sampradaya ' (in Satsiddhantamarlanda I. 5 p, 49, Nir. 

101 
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or secular ) cause ( or motive ) can be assigned \ 1607 Manu H 
and Yaj, I 7 declare that Veda (orsruti), smrti and the 
practices of the good are the principal sources of dharma The 
words employed in these works are iila, samaya , acara or sadacar 
or iistacara 1607 (the latter three meaning the same thing} 
Ap. employs both words viz. samaya and acara the first of which 
probably means ' agreement or convention or usage’, while the 
latter means custom The word 1 custom ’ now conveys the 
idea of some antiquity, 1608 while usage or convention does not 
necessarily convey that idea. A usage may be recent or it may 
be established by agreement among a certain class of persons 
( such as traders or craftsmen ) We have to see what ib meant 
when it is said that Scara or iistacara or sadacata is the source 
( mula ) of dharma. An indication of the meaning is furnished 
by the word pramana employed by Ap. and Vas. The meaning 
is that just as the revealed books (Veda) and the smrtis 
authoritatively lay down what dharma is, so also in our quest 
to find out what dharma is in the varying circumstances of life 
the practices of those who may be called sistas furnish us with 
the necessary criterion or norm i e. sistacara is the touchstone 
for judging whether an act is in consonance with what the 
sastras require us to do. The theory of the ancient writers was 
that the smrtis were based on parts of Veda ( that consists of 
mantras and Brahmana texts ) which though formerly existent 
are not now extant or available, that similarly the practices of 
those who were learned in the Vedas and were deemed to be 
sistas must be inferred to have been based on portions of Veda 
not now; available. This theory was advanced by such ancient 


1607. As to the qualifications of sistas, vide H. of Dh. vol, II. pp. 971- 
72 where references are given to Baud Dh S , Manu, the Matsyapurana and 
a few other worts. The Tai. Up. I. 11 contains perhaps the oldest extant 
indication as to who should be regarded as Vistas, though that word itself 
is not used. 3iU rri% et qulfirb lficUT 4stRRtl3lWT 3T esief * ^ "’S’’’ 11 ’ 

giKi 3U3 tUT vm 3 hu mft-i sun ** ' 3,w " 

i % er=i • • u«*i«it *g* vur & aum urn kg 'raw '• 


1608. Vide Dalghsh v. Guzuffer 23 Cal. 427, 429 and SanzMIah v. 
Pran Nath 26 Cal. 184, 187 for the meaning of usage in modern enactments 
as distinguished from * custom In Juggomohun Ghost c 
7 Moo I A, 264 at p 282 (mercantile) usage is sharply distmgms 
custom in that the former need not possess the characteristics of snttgei 


uniformity and notoriety that the latter must possess. 
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writers as A.p, 1609 and was taken up by many subsequent works. 
Manu IL 7 also states that whatever dharma has been ordained 
for any person by Manu, all that has been entirely declared in 
the Veda for the Veda is full of all knowledge. But it does 
not follow from this nor is it ever meant that all practices of 
fiistas are authoritative in matters of dharma. The qualifica- 
tion was added that where the practices of sistas are clearly 
referable to or are prompted by a seen motive or by the desire 
to secure pleasure, there they are not authoritative. Manu 
{ II. 18 ) restricted the word sadacSra to the customs handed 
down from generation to generation among the four varnas 
and the mixed castes in the country called by him Brahma- 
varta ( IL 17 ). But many other writers did not so restrict it in 
this way. 

We have to distinguish between what are called the sources 
( mula or pramana ) of dharma and the sthanns of dharma ( Yaj 
13 and 7). 1610 The former indicate to the inquiring spirit 
what dharma is ( i e. they are what are called jnapaka hetu ), 
while the latter must he studied as aids by the expounders of 
dharma in order to correctly grasp what dharma is, i.e. the 
different lores (other than Veda andsmrti) are not directly 
the sources of dharma, but are only mediately so. This distinc- 
tion is an ancient one as even Gautama XL 19 provides that 
the king is helped in his administration of justice hy the Veda, 
the dharmasastras, the auxiliary lores ( angas ), the Upavedas 
and the Purana 1611 


The position of the Purvamlmamsa in relation to the 
authoritativeness of smrtis and customs requires careful and 


-i6°9. spRmnraHui. t — mwah*! Tuwvnhnsu-rwr: vrai- 

Zl ! ***" 1 f viWrt i a q^tfai at w r e r nr 

v.^,.1.4 12. 8. 10-13 The first sutra may be used for 

" P 'X“ E J! S 4 ■ means -that has a known or percept, Me 

^orldly mot, ve such as covetousness'. V,de note 1653 below Compare^ 
1. 3 7 qjmonsr^t &c quoted below P 

1610 , ftp, ^ ^ 

°° n Z h ^- Says ' ^ ^ ^fT rmrnrk SfW: . ^ 

'*■“’* * 

1611 
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detailed consideration. In I 3. 1-2 1612 Jaimini considers the 
question whether such smrti injunctions as ' one should perform 
the As taka sraddhas ’, 1613 or ’one should construct a tank or 
set up a prapa ( place for free distribution of water to thirsty 
travellers’ ), or * tufts of hair should be kept on the head’ (at 
caula according to the gotra ) are authoritative and establishes 
the conclusion that they are authoritative, since such smrti 
injunctions equally with Vedic ones are addressed to the same 
persons ( viz. the followers of the Veda ) who have to act 
according to them The idea is that those who perform the acts 
expressly enjoined by the Veda are also seen to perform the 
acts enjoined by such srnrtis as that of Manu and therefore the 
principal reason why these srnrtis are authoritative is the fact 
that those who know the Veda accept these smrtiB as authorita- 
tive and hold fast by them, as Medhatithi on Manu JL 6 says 
citing some verses from his own work called Smrtiviveka 161 
Sahara endeavours to show that there are indications ( hnga ) in 
the Vedic texts pointing to the existence of what is prescribed in 
the srnrtis, e. g he cites the Vedic verse ‘yarn lanah’ as indicative 


, 1612. urotr 




3 1-2 The word is here used in the 

OTfg ‘ snv hi vsrt i wim fir 1 . muv-tgdffia 

Sfiftstrarovb 'i frmwrwt '' about ^ he 

‘ a i eqiiuSa v^ vt wtr i >• Tha t vets » 

ttt gmv ml StarJwrwK • uvmtsv vt vrfi: ur «u awg • 

This occurs m 3 OT H HT II 10 27 , 1 U <nwsrs<v in 2 and “ 

III 10 2 where we have VT %VT etc Acc to mTRiV the topic of Jai 
is not such smrti texts as those on Astaka, but the Vedic ve rse VT ^ lW! _ 
The vnruwHT o 126 adds 1 amrawt 

The word * n the sutra ,s expia. 

ftirnm H 

^l^T Vide £&. Gr. II. 4. Iff . San. ^“^“^pisVmVt 

ITffmS ~ kcpt 

quoted in the fT mqrjh^ T on %. I 3 vftW‘ ' ”I m 
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of astakas, Bg X 4. 1 of prapas, Bg. VI. 75. 17 of tufts of 
hair The objection may be stated as follows: — The smrtis 
are composed by human authors (i. e. they are paumseya) 
and so have no independent authority in matters of dharma, 
as a man may say what is either false or mistaken. If it 
be said that the smrtis really propound what is stated by 
the Veda, then they are practically superfluous and useless, 
and not being Veda they should be- discarded ( anapeksa ) 
To this the reply is that smrtis are generally authoritative, 
as they must be held to be based on Veda because they are 
composed by men ( like Manu } who were followers of the Veda, 
because what the smrtis lay down has been consistently 
followed from generation to generation by the sistas and 
because it is possible to regard the Veda as their source. To 
the question why the Vedio passages on which the smrti rules 
are postulated to have been based aT6 not seen or found by us 
several answers were proposed by different writers One view 
was that Just as Vedic indications about locks of hair lead to 
the inference of sruti texts enjoining the keeping of tufts on 
the head, so the fact of the existence of such rules leads to the 
inference that sruti must have contained injunctions corres- 
ponding to all smrti prescriptions Kumarila raises objections 
to this view. Inference is based on perception ( praiyaksa ) 
and invariable concomitance ( vyupti ). There is no vyapti 
between the smrtis and sruti texts that are never found pro- 
nounced by any one, so no inference is possible and it would 
be like one blind man following another. 161 * Mann must have 
composed his smrti on finding that acaryas preceding him 
performed certain acts as based on Veda These last must have 
believed that their predecessors also acted on the same belief 
Hence there is what is called an ‘ andha-parampara ’ on this 
hypothesis And further this hypothesis of the inference of 
Sruti in all cases is opposed to perception, since as a matter of 
fact hundreds of Sruti passages are known that can he the basis 
of corresponding smrti texts Another view is ( and Huraarila 
lolds that it is somewhat better tban the preceding view J that 
one should Infer that the Vedio passages that were the basis of 
smrtis are lost (utsanna or pralina) Some support is lent to 
tins by such V edic texts as 1 ananta vai vedah ’ ( Tai. Br. Ht 10 

p 1G4 do 


sT Tl 3 ^ 1 * ^ 1 fc* vfftesnrgmaitv i 
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11 ) and by Ap. Dh. S I 4 12. 10. Even this view is not 
acceptable to tbe Tantravartika and most of the MlmSrasakas 
The objection against the 2nd view is raised as follows. Even 
Bauddhas and other heretical sects 1616 would advance the 
argument that their works also are based on sruti tests that are 
now lost, and any one may regard anything as authoritative by 
pretending that the basic vedic texts are lost. Further the 
Mimamsa view that the Veda is eternal (ib tya) would be 
refuted if it were admitted that some portion of the Veda is lost. 
There is not much difference between the first view and the 


second view. Therefore KumSrila propounds the third view vis. 
that smrtis are to be inferred as based on Vedic texts that are 
already in existence 1617 . If an objection is raised against this 
hypothesis that it must be explained why such Vedic texts ( the 
bases of smrtis ) are not seen or found, tbe Tantravartika 
replies in a famous karilca that as the Vedic salchas (the several 
branches of the Veda) are scattered about (in various countries), 
as men ( followers of the Veda ) are negligent and unmindful 
( i. e they do not visit all the countries and so are unable to 
have a complete knowledge of all Vedic texts ) and as several 
rules are declared in different contexts even when occurring in 
the same Sakha ( and not at one place ) it is not always possible 
to point out the Vedic sources of smrti texts. If an objector 
were to ask: ‘why were not the Vedic passages themselves 
(that are the sources of smrti rules) embodied bodily into the 
smrtis,’ Kumarila replies that this was not done from the fear 
of the loss of the correct arrangement of the Vedio texts as 
traditionally handed down. The Veda is principally Concerned 


1616 . qfr a utauw«Hia «r r uae wvrer 


i q by?m- on *311.6 

i wmuanwiTTi 5. * Q ft iHT^i ifnnmrnr 


m t mi fcrras- 1 HJaTr ~ & ot Db ' 
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with sacrifices, though now and then there are rules addressed to 
men for regulating conduct only. People would only study the 
Vedic sentences contained in the srartis ( that are concerned 
principally with conduct ) where they would be arranged in a 
different order according to subjects and there would thus be 
loss of the arrangement of the Veda as originally delivered. 
Vis varupa 1618 ( on Yaj.'I. 7 ) quotes the above verse of Kumarila 
and states that there are thousands of smrti rules that have 
their source in the Veda ; he and Kumarila instance the rules 
against talking with ( or coming in contact with ) a woman in 
her monthly illness or the rule against assaulting a brahmana, 
or the rule about the sin of killing an atreyi woman &c. 
Medhatithi on Manu IL 6 has an elaborate discussion on this 
very topic and quotes several verses from his own work called 
Smrtiviveka 1619 . He does not approve of the first two views and 
follows Kumarila’s view. Mimamsa, writers and commentators 
like Medhatithi say that Manu and other authors of smrtis 
brought together for easy comprehension matters that are 
scattered about in the various Vedic texts, that are either not 
known to the students of the several sakhas or that cannot be 
brought together by men of ordinary or weak intellect. 1619 " 

The general proposition that smrtis are authoritative being 
established, a further question arises. What is to happen if a 
smrti rule conflicts with the rule of the Veda ? Jaimini deals 


1618 mvw: ufht 4 % nfwj: i -Hsqi-uuHinisT rrrwrq- 
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with this question in L 3. 3-4, 1620 which form a topic that states 
an exception to the general rule contained in Jai. 13.1-2. Sahara 
gives throe instances where there is apparently a conflict 
between the prescriptions of the Sruti and those of smitis. The 
Veda says, * the priest should chant {the s totra) after touching 
the audumbari post’, while smrti says ‘ the whole of the audum- 
bari post should be covered with cloth’. ' The Veda says ‘one to 
whom a son has been bom and whose hair is still dark { and has 
not turned gray) should consecrate the Vedio fires while smrti 
says ‘a man should observe Vedic studenthood for 48 years’ 1611 ; 
the Veda says ‘ whon the Agnlsomlya rite is finished then one 
may eat (the food prepared) in the house of the sacrifice! 
while smrti eays * the food of one who has undergone dlksa for 
a sacrifice may be eaten after he purchases the soma plant . 
In those cases the proposition enunciated by Jaimini is that in 
case of conflict ( between an express sruti rule and a smrti rule) 
the smrti rule should be discarded, for when there is no conflict 
( with an express sruti ) inference may be made ( that a smrti 
rule is based upon some Vedio text).’ The examples may be 
explained as follows : The 1 audumbari’ is a post of udumbara 
planted in the sadas in the performance of the Agnistoma ; the 
Btotras (other than Bahiapavamana ) are chanted near the 
audumbari post in the sadas. Vide H. of Dh. vol. IL p 1135 for 
the fixing of the audumbara post in the sadas and p. 1185 for 
the chanting of stotras near the audumbari. If the whole of the 
post be covered with cloth, it would not be possible to touch the 
post, but only the cloth would be touched. So there is contra- 
diction. If a man is to consecrate Vedio fires when he has a son 
and his hair is dark, he must be between about 20 and 40 (i. e a 
young man), but if a man were to observe brahmacarya 


...irwijw srftft*v?r 
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48 years, he would be about 53 to 56 years of age before lie 
married ( as the upanayana of a brahmapa was to be performed 
generally in the 8th year or from the 5th year onwards at the 
most ). Only a married man could consecrate V edio fires. But 
a man’s hair when he is fiftytwo years of age or more can 
hardly be all dark. Therefore there is contradiction between 
the rule derived from the Yeda and that derived from smrti. 
In the Jyotiatoma (which generally occupied five days), the 
djisa (purification and initiation of the sacrificer) takes place 
on the first day in the afternoon ( vide H. of Dh. vol. JL pp. 
1134-1136 ). Soma is purchased on the 3nd day of the Jyoti- 
stoma ( ibid. 1140-4 ) and the animal is sacrificed for Agni and 
Soma on the 4th day (i bid. pp. 1158-59). According to sruti 
therefore the * food prepared in the house of a diksita may be 
eaten only after the 4th day, while smrti says that it may be 
eaten after the purchase of soma on the 2nd day. In this way 
there Is contradiction. Kumarila 1622 does not agree with Sahara 
as regards these examples in particular and as regards the 
general attitude towards smrtis that are accepted by Vedie 
followers. He makes great efforts to explain how there is 
no real conflict in the cases cited by Sahara. As regards the _ 
cloth covering the audumbari he says that it may cover the 
bottom and the upper portion of the post and leave a space of 
two or three finger-breadths in the middle uncovered ( so that 
the audumbari post can he touched in that particular por- 
tion ), that ( p. 188 ) there is a passage in the Satyayani 


1622. The sutra {Jsi, X. 3 3 ) is read as amHeft or amfed and with 
both readings it has been explained in different ways from ancient times. 
The says ‘ Vtfmr^nT^OTrfsra TTV 

nrwrrStfkTv vraTTft gferarowspytaafiit uwrcv mnw 

1 (p. 193). et%r unwr svwa 

vgiSwi vpt; grvspmuHSPX’ argem i finn On this 

interpretation the sutra means 'in case of conflict between iruti and 
Smrti, the former which Is Independent is authoritative, for only when there 
is no conflict does an inference an.se that smrti is based on Iruti *, The 
tFSRti&K when it explains Jai. X, 3 3-4 as referring to Bauddhaa and the 
like takes * anapeksya * to mean * deserting to be discarded *; * TpfRTjpJ **{$• 
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3.3. ‘frufiwrti ^ w g rvgKT tfl y g .- 

vjvo- gmy: i r m rwg g ri i) ww...g r rrwr ffik >.» on 

tl. t -t quotes | I i.3 nnd explains ‘ ^f? tx ? r ’ r5 
1 3tnrS K 

105 



834 


History of Dharmaiastra 


[Vo]. 


BrShmana which refers to the cloth covering the audumbarl 
( and so there may at most be an option ), that as regards 
the taking of food In the house of a dlksita after the 
purchase of soma there is a sruti passage in the Atharvaveda 
( pp. 181 and 189 ) similar to the smrti passage ( and thus there 
Is no conflict between sruti and smrti, but between sruti 
and sruti, which would lead to an option ) and further the 
Bnirti rule may apply in the case of a man in distress ( apad- 
dlutrma ), that smrti does not prescribe an absolute period 
of 48 years for the study of Veda, but Baud. Dh. S. itself allows 
several alternative or optional periods and so no question of 


conflict with sruti arises, KumSrila's awn position is this : In 
the case of apparent conflicts between sruti and smrti, various 
methods of interpretation and reconciliation are possible. Eaoh 
of the two may be given its proper scope as referring to different 
subject matters ( which is called vtqaya-vyavastha ) ; it is also 
possible to hold that smrti is based on some sruti texts already 
existing but not found at the time of discussion, but which may 
ultimately be found, in which case there will be an option, 
though the latter is to be avoided as far as possible as it is 
liable to eight faults ( vide TantravSrtika pp. 174-175 ) ; or the 
two may be reconciled even when referring to the same subject 
matter e. g. a man may have dark hair even when he is 52 or 
more and the smrti may be taken as meant to refer to such a 
man, while the sruti states the general rule about the age when 
consecration of Vedic fires was to be made Therefore Kumarila 
holds that all that is meant by Jaiinini and even by Sahara ib 

that there is a great distinction between sruti and smrti in tha 
the former is apaumseya. and an independent authority, w 6 
the latter has a human author ( liable to err ), is either aotua y 
based on the Veda or is inferred to be so based, that the wo 
therefore can never be said to be quite alike each ot er a 
regards their authoritativeness and that lastly wnrti is ' j® 
itself to be regarded as unauthoritative 1 * 23 . Kumarilat * 
suggests that the proper subject of discussion in ^.13-* 
the works of Bauddhas, Sankhya, Yoga, Pancamtra, Pafi^ 
and other heretical sects and the practices of mWm 
works contain some matters such as the emphas 8 . wbich ’ 
truthfulness, restraint of senses, charity a ° a ' r0 no t 

are also emphasized in the Veda, but these worfes 


teas. 
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generally accepted by the followers of the Veda, hre baaed on 
specious and false reasoning only (they are badukas in the 
words of Mann), that they deny the authority of the Veda. 
Therefore Jaimini means that these works of heretic sects are 
not authoritative in matters of dhanna as they aTe opposed to 
the Veda and should be discarded. For want of space it is not 
possible to set out in detail the interesting discussion in the 
Tantrav&rtxka. The Jaiminlya-nyaya-malavistaTa also gives 
another explanation of Jai. I. 3. 3. 


Sahara (on Jai I. 3. 4) explains that the three smrti 
passages stated above are not authoritative since it is possible 
to point out how they originated in a visible worldly motive such 
as greed. When a visible motive can be pointed out for any 
smrti text, it is not proper to infer that it iB based on the Veda 
and has an unseen spiritual motive. Sahara 1 ® 21 postulates the 
reasons in the way of a modem man finding fault with priests. 
Some priests covered the whole of the Audumbari post with 
cloth, because they coveted the cloth as part of the fee ; others 
who desired a free meal when hungry took food at the house of 
a dlksita even after he had purchased the Soma plant; certain 
others in order to conceal their absence of virility went in for 
Veda study for 48 years. The Tantravartika tries to show that 
in ail these cases there is really no visible motive such as 
covetousness ( pp. 188-189 ) 


Sahara gives an alternative explanation of this sutra { Jai 
1. 3.4} and makes a separate topic (adhikarana) of it. The reasons 1625 
for giving an alternative explanation of a sutra or adhtkarana are 
two, via. dissatisfaction with the explanation already given or 
the wide scope of the subject under discussion. In L 3. 3 
passages from srartis were cited which were apparently in 
conflict with sruti. If they were really in conflict, that one 
reason alone is more than sufficient to render the smrtis invalid. 
Therefore to say further that those smrti passages originate in 
worldly motives like greed does not add any very substantial 
reason for tho abandonment of smrtis as authoritative. There- 
fore Sahara makes another adhikarana of sutra 4 of Jai. I 3. 


l62 4, 1 ^ *• 3 - « s wivTSin suvntfif gjrrsrt 
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He cites Bmrti passages which are not opposed to Veda at all 
and says that such passages have seen a worldly motive such 
as convetousness and it is not proper to suppose that they are 
based on Veda and are therefore authoritative, when a visible 
purpose or motive can be ascribed to them. The result of the 
explanations of I 3. 3-4 given by Sahara would bB that smrti 
rules that are opposed to sruti rules and' smrti prescriptions 
that can be shown to have a clear worldly motive are not 
authoritative or absolutely binding, while the rest of smrti 
texts are authoritative. 1621 


Sahara cites on Jai. L 3. 4 ( when taken as a separate 
topic ) 1626 " two examples; (1) the adhvaryu priest takes ( as his 
fee ) the cloth used in the Vaisarjana homa} {2) they perform 
the gift of the elephant ( i. e. the bloth covering) of ttm 
sacrificial post. Sahara says that these passages are not opposed 
to any sruti text but instead of inferring a Vedic text as their 
basis it is far better to hold that there is a manifest worldly 
motive for these rules ( viz. covetousness of the adhvaryu ) and 
so these smrti passages need not be looked upon as authorita- 
tive. 1627 

i *■ ^ 

This discussion raises an important doctrine .which frequ- 
ently figures in dharmasastra works. The doctrine is expressed 


I6Z6. *r vh i e gfer *• *** 
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' in this form viz. when a visible motive or purpose is obvious in 
the case of a rule or prescription it is not proper to ascribe an 
unseen or spiritual purp'ose or Teason for it. This doctrine is 
older than even- ip. Dh. S. I 4. 12 11 which says, where men 
act because they find pleasure in so doing, there sastra has no 
scope Sahara also says, 1628 ‘those rules (in the smrti) that have 
a seen purpose derive their authority from that fact, ■while those 
that have no visible purpose may be inferred to be based upon 
the Veda ( and derive their authority from that ).’ These words 
of Sahara are quoted by Kulluka on Manu HI. 7 where Manu 
states that a girl should not be selected as a bride from a family 
that negleots the samskdras, in which no male children are born, 
in which there is no Veda study, the members of which have on 
their bodies long and thick hair, that suffers from such diseases 
as piles, dyspepsia, epilepsy, black and white leprosy. Kulluka 
remarks that the works on medicine hold that such diseases are 
inherited and so if such a girl be married the progeny might 
suffer from these diseases, and thus this prohibition is based on 
a visible motive. From this a very important conclusion is 
drawn by dharmatSstra writers viz. if one while performing a 
rite or when engaged in any matter acts contrary. ,to a rule that 
has a seen purpose, the rite or matter does not become invalid or 
void, while where a rule is based on an unseen or spiritual 
purpose and it is infringed, the act itself becomes void or 
invalid. Yaj I. 52 and 53 1628 prescribe among other things 
that the bride to be chosen by a man must be free from ( incur- 
able) diseases, must have a brother living, must not be a 
sapmda of the bridegroom or must not have the same gotra or 
pravara as that of the bridegroom. On this the Mit. remarks 
that if a man marries a girl who is suffering from an incurable 
disease, the marriage is valid, only he does an act which runs 
counter to seen results ( i. e. he may suffer the consequence that 


1628. trot stts<mtitTfhvwmrJ7rvrovir ar muqq. i 
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hte children may be diseased), but if he -goes through a cere- 
mony of mamage with a girl who is a sapinda or of the samt 
gotra or pravara there is no valid marriage and the girl is not 
his legal wife. No clear visible purpose can be assooiated with the 
prohibition against marrying a sapinda or, sagotra girl; hence 
there must be a spiritual purpose in .that prohibition and 

80 infringes it the act itself (viz. marriage) becomes 

void 1630 


The Tantravartika of Kumarila has as usual a very long 
note on this discussion. He does not see eye to eye with Sahara. 
He says 1631 that the Mimamsa is concerned with the investiga- 
tion of dharma, that smti iB the prime authority in matters of 
dharma, that MlmSmsS has concern with smrfcis only so far as 
their authoritativeness in matters of dharma goes, that just as 
agriculture and 1 the like are not discussed in Mimamsa works 
because they have a purely secular purpose, so all acts that 
men do for a visible worldly purpose have no bearing on the 
investigation of dharma and that therefore the bhssyakara 
(Sahara) was not quite right in saying that such practices aB 
rising to receive an old man or a teacher have a visible purpose 
and are authoritative on that ground. He further remarks that 
visible and invisible or spiritual purposes are often inextricably 
mixed up. When the Veda prescribes ‘ he pounds the grains 
of paddy ' or enjoins a sacrifice like the Karlrl for bringing 
down rain, there is a visible purpose therein ( e. g, the rice 
grains have to be freed from husk before boiled rice for obla- 
tions can be prepared ). So even when an act has a seen purpose 
it may still have Veda as the basis ; so also an act such aB 
rising to show respect to a teacher may have a seen result 
(such as the teacher being pleased teaches the pupils with 
enthusiasm ) as well as an unseen result ( viz. completion of 
Veda study without obstacles ). Therefore he argues that all 


1630. Tn a very recent case (Itadhaorao v. Ragfiavcndrarao 48 Sob 
L. R. 196 ) the Bombay High Court bas'expressed doubts about the logic or 
reasonableness of this doctrine of the Pnrvamitoamsa m relation (o marriages 
of sagotra parties 
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smrtis 1 * 32 are authoritative according to the purpose they serve, 
that whatever portion of the smrtis is concerned with dharrnaj*& 
moksa ( final release from samsara ) ha's its origin in the Veda 
and whatever is concerned with wealth and the satisfaction of 
desires ( artha and Kama ) is based on worldly practices. In this 
way are to he explained the didactic portions of the Maha- 
bharata and the PurSnas, the episodes in these being useful as 
arlhamdas (eulogies of what are prescribed as religious duties), 
the description of the several divisions of the earth being 
useful for indicating what countries are suitable for the per- 
formance of dharma and the enjoyment of its rewards and 
being based partly on Veda and partly on direct experience. 
Similarly the auxiliary lores ( angas ) of the Veda ( such as 
phonetics, grammar, metrics &c. ) are partly based on the Veda 
and partly on worldly experience. Mlmamss. and Ny&ya (logic) 
are necessary for the correct interpretation and understanding 
of the Veda ( as stated by Manu in XIL 105-106 ) He is even 
prepared to concede that systems 1633 like the Sankhya ( which 
postulates a prime cause of the world called Pradhana ) ,or 
Vedanta ( which postulates Purusa as the cause of the world ), 
the theory of atoms ( propounded by Kanada ) serve the purpose 
of explaining the creation and dissolution of the world, lead 
one to understand how the performance of sacrifices gives rise 
to the subtle apvrva which leads on to heaven and also exemplify 
how human effort and fate have their own spheres of .operation 
( i. e without human effort the world is produced and in spite, 
of human effort it may be dissolved ). KumSrila goes a step 
further and states that even the Buddhist philosophies of 
ujRana ( cognitions being the only reality ), of the non-exis- 
tence of the soul or of eternal flux arise from the aithavada 
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fche Upanisads and se ™ the purpose of inducing 
tw? exi;r ® me .attachment to sensual pleasures and 

therefore may be useful in their own way. He winds un W 
saying that in the case of all knowledge or works wherever^ the 
result (or reward) of the course laid down in them is to take 
place in the future and there is no possibility of experiencing 
its happening m the present such work may be deemed to be 
based on the. Veda; but where, as in the science of medicine, 
the result can be seen taking place in other people, that know- 
ledge is authoritative only because of the visible result 


This discussion about smrtis based on the Veda or on 
perceptible purposes or motives is taken up in the digests on 
dkarmasSstra For example, Apaxarka 5634 ( pp. 626-627 ) quotes 
long passages from the BhavisyapurSna dividing the contents 
of smrtis into five categories and exemplifying that division, viz. 
(1) those based on a visible purpose or motive, (2) those based 
on unseen or spiritual motives or purposes, (3) those based on 
both visible purposes and unseen or spiritual purposes, (4) those 
based on reasoning, (5) those that merely re-iterate what is 
already well-known or determined. All these except the first 
variety are based according to the Bhavisyapurana on the Veda. 
The examples of the five kinds given by the same Furana are 
respectively as follows : (1) the smrti ( viz. Arfchasastra or 

Dandanlti ) in which there is a discussion about six gunas 
' ( sandhi &e ), the four upayas { sama, darn &c ), the various 
superintendents of state departments (adhyaksa) and otkantalas, 
(2) the prescription that one should perform the sandhya worship 
or that one should not partake of dog’s flesh; (3) a brahmacunn 
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should carry a staff of pala&a { the staff serves for one’s protec- 
tion, which is a seen purpose, but that it should he of palasa 
and of no other tree is based on an unseen motive); (4) when one 
text declares that homo, should be performed after sunrise and 
another declares that it should be performed before sunrise, 
reasoning requires that there should be an option ( vide Manu 
II 15), (5) when Manu declares (in VI 38) that a brahmana should 
leave home to become a wandering ascetic he simply re-iterates 
what is laid down in such Vedic passages as Br Up. HI 5 1 
( vyutthayatha bhiksacaryam caranti ) or Jabala Up 4. 

In I. 3. 5-7 Jaimini as interpreted by Sahara * 1 * * * ® 5 deals with 
the topio of the authoritativeness of certain usages laid down 
in the smrtis in relation to Vedic rites. Sahara states: iistu* 
say that religious rites should be performed after sipping water 
( l. e. after acamana ), one should wear the sacred thread in the 
upavita way in the worship of gods, one should do with the 
right hand all religious acts The question is whether these 
acts should be done if not opposed to the sruti or should not be 
performed if opposed to what is taught in the Veda. The put va- 
paksa view is that these acts should not be done because they 
run counter to the sequence of the acts laid down in the Veda- 
For example, the Veda Bays, 'after getting ready a bundle { or 
handful ) of kusa grass called veda one should prepare the ted* 
( altar ) ’ Here the preparation of the vedi is declared to follow 
immediately after the getting ready of a handful of kusas. If 
after the handful is got ready a man has a sneeze he has accord- 
ing to Manu V 145 and Vas HI 38 to sip water before going 
on with the preparation of the vedi. This would be against the 
sequence ( /crania ) of acts laid down in the Veda. Strangely 
enough Mr. K L Sarkar in T.L.L (on Mlmamsa rules) translates 
the words vedam krtva vedim karoti * as ‘ make the vedi and 
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then recite the vedas ’ (p. 241), thereby committing two mistakes 
He misunderstands the word * veda’ which in this passage only 
means a ‘handful of kusas’ and inverts the sequence of the 
acts denoted by the gerundial termination ‘ tva On account 
of these two mistakes the discussion on pp 240-242 is mislead- 
ing and obscure If a man were to do the things required in a 
vedic rite with both hands, he would be able to do them quickly 
The smrti rule that every religious act should be done with the 
right hand alone interferes with the quick performance of 
religious acts The established conclusion is that these religi- 
ous acts ( such as acamana ) are performed by the sistas, are 
prompted by no visible motive ( such as covetousness ) and are 
therefore to be looked upon as authoritative, being not opposed 
to sruti. Kumarila does not like this way of explaining the 
sutras, since the instances given by Sahara really do not 
deserve to be put forth as even prirna facte opposed to Sruti. 
The Tantravartika ( p. 201 ) sets out 'sruti passages wherein the 
wearing of the sacred thread in the upavita form 1636 (Tai S. II. 5. 
11. 1 and Tai Ar. II. 1 ), acamana ( Tai. A. n. 11 ), are enjoined 
Therefore it explains the sutras in a different way. It splits up 
Jai I 3. 5-7 into two adhikaranas. The first two constitute one 
topic. The purvapaksa 1637 is . those precepts of Buddha and other 
founders of sects, such as the construction of monasteries an 
parks, the insistence on desirelessness, the practice of meditation, 
ahtriisa, truthfulness, restraint of senses, charity and kindness, 
are such that they are also laid down by the Veda, are not 
opposed to the ideas of sustas or do not run counter to nor rouse 
those who know the Veda to anger and therefore they must be 
held to he authoritative. This is denied by saying that tee 
Bauddha doctrines even on the abovesaid matters are no 


II PP 287, 288, notes 671, 677 for the 


ftuiu* 201-201 , vide «• 


1620 above, 
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be accepted as authoritative since only a limited 1438 number 
(14 or 18} of vidySs (the four vedas, the upavedas, the angas 
of the veda, the 18 smrtis, puranas, Dandaniti) have been 
accepted by the vedic sistas as authoritative on matters of 
dharma and the works of the Bauddhas and Jainas are not 
included therein Just as milk though originally pure becomes 
useless and unreliable when put into a bag of dog-skin, so the 
doctrines of Bauddhas such as ahimsS., though based on truth, 
am useless and are not authoritative in themselves for the 
followers of the Veda. 

The Tantravartika holds that Jai, L 3. 7 is an adhikarana 
by itself and is concerned with the authoritativeness of sadacai a 
( the customs and usages of sistas ). Its position is that those 
usages ate authoritative that are not opposed to express Vedic 
texts, that are practised by Vedic sistas under the belief that 
they are right conduct ( dharma ) and for which no visible 
motive ( such as pleasure or the satisfaction of desires or the 
acquisition of wealth ) can be predicated. Sistas are those who 
perform the religious acts expressly enjoined by the Veda They 
are not so called because they practise what is said to be 
sadacara ; otherwise there will be an argument in a circle (in the 
form ' sadacara means what is practised by sistas and sistas are 
those who practise sadacara ’ ). The practices traditionally 
handed down from generation to generation which are observed 
by sistas ( as stated above ) with the idea that they constitute a 
part of dharma must be regarded as dharma and as leading to 
heaven 1439 Practices do not become authoritative by the mere 
fact that no such motive or purpose can be postulated for them, 
but they become so only when they are observed by sisfas as 


1638. Vide Yaj 1 3 for the 14 Vidyasthanas For the four upavedas 
which raise the number to 18 vide n 17 p 10 above Acc. to the Nyayasudha 
(p 183) Ayurveda. Dbanurveda, Gandharvaveda aud Arthasastra are four 
Upavedas . Mimamsa and Nyaya (logic) are two cpaogas, siksa (not the 
Vcdanga on phonetics) is separately mentioned because there are works on 
phonetics like that of Katyayaua laying down special rules for distinct 
sikhas Dandatrli is the same as Arthasastra 


i 639 - aasKuiSTSHisT viiw vunph utgBt- t srgam* suffer, 

u-u vs -Ruwn3 t w j tfwt-m-Su f cJrrfSrcrrh n ... 

i bvr_h^i-a>vTin->rn wren tun ' UTfurtt ffrFrsTfrmfSgufS nra argw. u 

Tgif-* rr^th i Hrvnfvsi pp 205-6 
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part of dharma. The Tantravartika (p. 205) gives certain 
illustrations of such practices viz gifts, japa, matryajna 
( offerings to the mother Goddesses ), the festival of Indra’s 
banner, fairs held at temples, fasts by maidens on the 4th day 
of a month, gifts of lamps on the first day of Kartika, the 
spring 1610 festival on the first day of the dark half of Phalguna 
&c The Tantravartika is careful to point out that many 
activities such as agriculture, menial service or trade that are the 
means of securing wealth and pleasures and that give rise to 
several fixed and varying acts and also such actions as eating 
sumptuous food, drinking, sleeping on soft beds, possessing a 
charming house and garden, engaging in painting, singing and 
dancing, enjoying the fragrance of sandalwood and flowers, all 
of which are common to mlecchas and Anjas, are not deemed by 
any one to be part of dharma and that it does not follow that, 
because a few actions ( of sistas ) are accepted as dharma, all 
their actions are to be looked upon as dharma 1641 I«i ordinary 
life certain practices only are deemed to be Sistacara, while 
there are certain other acts that are common to all human 
beings ( including ‘sistas ), but are not so regarded Certain 
practices such as worship of gods and honouring brahmanas are 
seen to be common among all people and yet do constitute 
dharma, because that is deemed to be so by the sistas. Those 
practices alone are dharma that are observed by sistas only as 
obligatory on them and not other practices that are common to 
all beings The Trantravartika then refers to the Dharma- 


1S40, For the festival called Indramaha, vide H of Db, vol II PP 
825-826 The spring festival was one in which on the first day oft c a 
SaUof PhSlguna people went about drenching each other in ordinary or 
coloured wafer discharged from syringes and the like wtS 5 U|n>mi^ 

«* ’ on the Full 

Modern practice combines this with the lighti g , , h Fu || 

moon of Phalguna The mythical origin of * *£* 

moon day of Phalguna is described in P „ 

TJ/tnwk * 

ZSffZttZSJXiSSS** * — ■ 

^ I P 208 
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sutra 1642 of Gant. ( L 3 ) and Ap. Dh. S. (JX 6. 13. 7-8) which say 
that ancient { or great ) men in several instances were guilty of 
transgressions of dharma and of committing desperate acts, 
that on account of their spiritual merit they did not incur sin^ 
but if a man of later days were to follow them in the same actB 
he would sink into hell It tnen gives twelve instances of lapses 
from good conduct (attributed even to avatars) that were trans- 
gressions and either explains them away or says that they were 
due to wrath, hatred or other passions, were not intended by the 
authors ( of those acts ) themselves to be dhaima and are not to 
be looked upon as sistacara by modern men. The instances are : 
(1) Prajapati who is said to have approached Usas, his daughter 
( Sat. Br. I. 7 4. 1 or Ait Br. 13 9 ) ; (2) Indra, who is described 
as the paramour of Ahalya ( in the Subrahmanya litany ); (3) 
Nahusa, who occupied the position of Indra, made approaches to 
SacI, the wife of Indra (Udyoga, chap. 13 ff ) and was transformed 
into an ajagcna (Boa Constrictor) ;(4) Vasistha, who when his 100 
sons were devoured by a demon, was so struck with grief that he 
threw himself bound into the Vipasa river(Nirukta IX.26, Adiparva 
chap 177 1-6— cr. ed. 167. l-6,Vanaparva 130. 8-9, Anusasana3 
12-13 ) ; (5) Pururavas who thought of dying by hanging or by 
being devoured by wolves ( Bg. X. 95. 14, Sat Br. XL 5. 1-8 ) 
when separated from TJrvasI ; (6) Visvamitra, who officiated as 
priest at the sacrifice of Trisanku that had become a candala 
through a curse ( Adiparva 71. 31-33 ); (7) Yudhisthira who took 
Draupadl as wife although she had been won by his younge r 
brother Arjuna by his skill in archery and who prevaricated in 
order to bring about the death of his brabmana teacher Drona 
( Dronaparva 190 55 ) ; (8) Krsna DvaipSyana ( Yyasa ), who 
thought himself a perpetual student, procreated by myoga at 
the request of his mother Satyavatl two sons on the widows of 
his brother Vicitravlrya; (9) Bhlsma who lived on without be- 
longing to any ( of the four ) asramas and who is said to have 
performed several Asvamedhas though he had no wife ; (10 ) 


1642 mfonh s u warn watnu . i « ift. I 3 - 4 ; 

• vr sjfant. i Itat a sr tryg iqot virptrcr n rvrrh 1 rrqrCnrs sjot: 4?tu- 
rvrr 1 3UV \J II 6 13 7-9, X t^juu33, 30} has a verse 

*o the same effect. 
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Bama who performed Asvamedha accompanied by a smlrfan 

W e ri 2 ) v5 ; ( 1 1} Dhrt , arS / tra - tbou ^ Wind, performed smi- 
fices, (12) Vasudeva and Arjuna are described as being drank 

r DS BukmiDi and Subhadrs respectively who 

mat9rnal uncle ’ B daughters (such marriages being 
forbidden ). Rumania, like a modern comparative mythologist. 
explains ( Tantravartika p. 208 ) that Prajapati means ‘the Sun' 
who approaches (i e. rises after ) the Dawn. This explanation 
is as old as the Ait Br. 13. 9 where it is said that there are two 
views viz. it is either ‘ Heaven ’ or ‘ Usas ’ that is meant by the 
word daughter. Similarly Indra and Ahalya respectively 
mean the Sun and the Night and jura means literally ‘one who 
makes to disappear or wither away ’ ( and not paramour) in that 
passage. Vide H. of Dh. vol, II. p, 1145 note 2550 for the epi- 
thet .‘Ahalyayai jSra ’ in the Veda and quotation from Tantra- 
vartika The story of Ahalya and Indra varies in its details in 
the epics. Vide Ramayana I. 48, Udyoga 12. 6 These two are 
instances of transgression of dharma (dharma-vyatikrama)and 
the next case of Vasistha is an example of safiasa ( through 
sorrow) Rumania says that Visvamitra was piomptedbyhis 
hatred of Vasistha and his pride, that the sin accruing from Mb 
act would be neutralized by bis great austerities. So his 
actions cannot serve as a model for imitation by others. Vyasa, 
who was a son of Saty avail from Parasara when she was a 
maiden, had Vxcitravlrya as ( his uterine ) brother after Satya- 
vati married Sautanu. In the case of a brahmacarin, ssiual 
intercourse is mdst reprehensible ( vide H of Dh. vol. It p 374) r 
But Vyasa agreed to myoga because of his regard for his mothe, 
as allowed by Gaut 18 4-5. Kumarila adds that Vy&Ba could 
do so on account of his great past and future austerities, that 
another person with similar qualifications may do so even in 
spite of all prohibitions, since the Mahabharata ( Asramavasika 
30. 24 ) says ‘ sarvam balavatam pathyam ’ ( to the strong every- 
thing is wholesome or allowable ) He gives an apt illustration. 

An elephant can devour branches of trees without harm, hut 
others doing so would meet death. Daksa V.10 prescribes anasro- 
ml na tistheta ksanamekamapi dvijah’ (a twice-born person 
should not stay even for a moment unattached to some Ssrama). 
Bhlsma remained unmarried out of filial devotion to his father 
and Rama could not think of another wife as he was so much 
attached to Site, Kumarila boldly asserts that Bhlsma had a 
wife only for the purpose of the sacrifices he 
this fe mentioned in no Itihasa or Parana ) and relies upon the 
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inode of proof called arlhapath for this 164 * , His -words are given 
below. This and some other explanations offered by Kumarila 
shed a very interesting light on the theological apologetics of 
Mlmamsakas. Tide H, of Dh. vol. IX pp. 558 and 684 for Rama 
and the golden image of Slta As to Yudhisthira’s bringing 
about the death of his brahmana teacher the explanation is that 
the former performed Asvamedha after the end of the war by 
way of prayascitta ( vide H. of Dh. vol. 11 p. 147 n 333 and pp- 
1236-37 notes 2674-75 for Asvamedha as the re mover of all sins). 
As to Draupadl being the wife of five brothers ‘Kumarila quotes 
Adiparva 198. 14 ( = ot ed. 190 14) and offers several explana- 
tions { p 209 ), the most astounding being that there were five 
wives of the five brothers who were so similar that they were 
all referred to as one. As the Nyayasudha. ( p. 194 ) remarks, 
these various explanations were offered to show off great re- 
sourcefulness of interpretation ( paribara-vaibhavartham ), 
the proper one being that the practice of the Pandavas was an 
evil one and was not to be imitated. A blind man could not 
perform sacrifices and was excluded from inheritance. Vide H. 
of Dh. vol. IL p. 157 n. 369 and vol. HI p 609 n 1154. But 
Kumarila says that as Dhttarastea was blesBed with sight for a 
while and saw his deceased Bons through the miraculous power 
of Vyasa ( Asramav&siparva chap. 32-37) he might have been 
endowed with sight at the time of the sacrifices or what is 
meant is that he made gifts which are spoken of as sacrifices- 
As regards Subhadra, Kumarila asserts that in spite of the fact 
that Subhadra was said in the Adiparva ( 219. 18 = cr. ed 211. 
18 ) to have been the daughter ofj Vasudeva and sister of Krsna^ 
shewasreaUy the daughter of Krsna’s step-mother's sister or 
the daughters daughter of the sister of his step-mother's father 
( ® «e cousm being often called a sister among the Latas). 

ideH. ofDh. vol. H. pp. 4*a9-460 and notes to my edition of 
ttie text of V. Mayukha ( pp. 200-202 ). Kvsna’s marriage with 
Rutamnt is to be Binniatly explained. It is somewhat surpris- 


p <s : 

5tal5d t<)hc 
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ing that Khandadeva states that it is nowhere found that 
Subhadra was the daughter of Vasudeva Probably he had a 
corrupt reading of the Mahabharata passage before him As to 
the charge of drinking spirituous liquor ( uhkau madhiam- 
vaksibau in Udyogaparva 59. 5 ) against both Vasudeva and 
Arjuna, they were both ksatriyas and only brahmanas were 
prohibited from drinking any kind of intoxicating drink ( Gaut 
TT 25 ), while to ksatriyas and vaisyas two kinds of wine called 
madhu ( liquor from honey or madhuka flowers) and sldbu (rum ) 
were allowed and only paisti ( spirituous liquor distilled from 
flour ) was forbidden ( by Gaut. H. 25, Manu XL 93-94 ). 

Kumarila offers some pther explanations of Jai 16,4 1 3 5-7 
which need not be set out here. 

Kumarila mentions certain practices of his times and 
concludes that they are to be condemned and not to be followed 
or regarded as authoritative. He says: 1615 even in those days 
brahmana women of Ahicchatra and Mathura drink wine ; 
northerners ( northern brahmanas )’ engage in such transactions 
as the gift and sale of horses and mules that have a mane, asses, 


1644. ^ I. 3, 7, will have to be read as ‘srfv <ri 

acc. to Kumarila. Khandadeva and others if 

Sahara's interpretation of the sutra is to be accepted. Jig 

wn* xutfriwfit tpuu: i tpr twm 

on I. 3 7 p. 36 Romania impl.es a purvapatsa an ^ 
that I. 3. 7 is the sutra giving the final conclusion only a 
independent adhikarana by itself. 

1645. gxtvRg ' 

1 •F r, ‘ 

aiftwrnrr^i 

• arftrtsjj-pf 

=£J£2!LSXZ£f£ ^S. r- 

In Rohilkhand Vide JRAS for 1903 p. 29Z. The (mm ^ ^ 
occurs in a Pabhosa Inscription £E 1. vol. II. at P ^ „ rp 
different views about mgrftfTTvRwvw « • con ne 3 tsl«' 3 

458-463 Kulluka on Mann XI 95 notes that cert-- , d 

held that the prohibition against ^ nB ^ ,De , jj ‘ 7C5 {or VT*™" 

not apply to brahmana women. Vide 

with wife and children and pp. _ here T 0 i S. II. 2. <>• 3 ‘ 

and animals with two rows of teeth, where To 

3. 12. 1. and Jai. HI 4. 28-31 are cited. 



849 


rn ] Condemned practices 

camels and animals with two tows of teeth and eat from the 
same plate with their wives, children and friends ; biahmanas of 
the south enter into matrimony with the maternal uncle’s 
daughter and take their meals 'while seated on a couch (of 
wicker work ) ; both ( brahmanas of the north and south ) take 
cooket} food ( kept in pots ) that remains after their friends or 
relatives have partaken of it or that has been touched by them 
(at the time of eating); they chew betelnut leaves that have 
been touched by persons of all varnas, do not perform sipping 
of water ( acamana ) at the end of the chewing of betelnut, wear 
clothes washed by washermen and brought on the back of asses ; 
they do not avoid contact even with persons guilty of grave 
sins ( except of brahmana murder ). There are everywhere an 
infinite number of very obvious transgressions of the subtle 
dictates of dharma laid down for each man, caste or family, 
"that (transgressions) are contrary to sruti, smrti and each other 
and that have a visible purpose behind them. It is not possible 
to regard such practices as authoritative ’ Similarly V aradaraja, 
(1600-1660 A. D.) a pupil of BhattojI Dlksita, in his work styled 
the Glrvanapadamanjarl in a dialogue between a Kanyakubja 
brahmana and a sannyasm hailing from VijayanagaTa makes 
the brahmana host say that each country has certain practices 
which are duracaras such as marrying a maternal uncle’s 
daughter in the south, marriage of girls among southerners 
even before they are four years old, sitting down to a meal 
without bathing in Karnataka, in Mah&rastTa'the marriage 
of a younger brother before an elder one, in the hilly country 
the practice of ntyoga ( vide Mr. P. K. Gode’s interesting paper 
in ‘ Bharatiya-vidya ’ vol VI pp 37-30 ). 

According to Sahara, Jaimini in I. 3. 8-9 deals with certain 
words like yarn, vardha and veiasa, that have different signi- 
ficances among Aryas and Mlecchas ( and therefore these sutraB 
constitute what is called yavavarahadhikarana ), But Kumarila 
does not like this view of Sahara and proposes another topic for 
these two sutras, viz. the relative strength of smrti and sadacara 
where they are in conflict. Here there are three 1616 possible 


1646 


gavS I w VTtWWT 

a wvt st uwi. i mmrvs'iftsT nl rfhml- 

vnntt n arm fif fuwwng t rawt i ararcrg Tgfii snwr aQTStiHh to n 

wt wtpnt t itararc- fjfir v mqamfi vtefS i 

R 1 

HU pp 220-221, 
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views, viz. that both are equally strong and so there is an option 
in case of conflict, that acara is stronger, that smrti is the 
stronger of the two The prima facie view is that both are 
equally strong, since smrti and sadacara are both inferred to be 
based upon Veda. Kumarila’s own final conclusion is that 
smrti is of greater force than acara, that is, where they come in 
direct conflict smrti should prevail. His position is that, though 
both smrti and acara are to be deemed to be based on Veda, 
there is a difference between the two. People have full faith in 
such smrtis as that of Manu and Manu and others are believed 
to have been inspired sageB and are the propounders of the rules 
of dharma scattered about in various Vedic Vakhas, while the 
same cannot be said about modern men and their practices 
cannot claim or possess the same weight and allegiance that 
the practices laid down by Manu and other sages can. Prom 
the practice of sistas one may infer a smrti as the root thereof 
and then further one may infer a srnti as the root oi the smrti. 
Therefore acara is removed by two stages from the Veda, while 
smrti is removed only by one stage from the Veda. HencB 
Kumarila says that in case of conflict smrti should prevail over 
acara. The practices that are discussed here ( acc. to Kumarila, 
Parthasarathi and others ) are such as the marriage with a 
maternal uncle’s daughter or with a paternal aunt’s daughter an 
the like that are in vogue among certain people and that are yet 
opposed to smrtis (such as Manu XL 171-72) and for which a 
visible motive can easily be found ( kfimSdiMoantaram spasta- 
meva driycUe, as the Sastradlpika says ). 

Kumarila gives another ( and so a third ) explanation of 
Jai. I 3. 8-9 1617 which need not detain us here. 


1647. Rvihvf^. *vut i siTSRur *n *• 3 - 8-9 Acc w 

3 *^ herein* means white acc. to Sahara's gloss ' 

Brer. Sir G. Jha in • Purvamimarosa in its sources p. 2 

made to brahmanas or that they accepted the > 

adjective of 'asva* here. The on ™ 5 

a to {he glft o{ hotses . 

prohibition against the gift of kesart ^ tlli , ihc 

Sahara on J« VI. 7 4 makes tb ‘ s ^‘ C ft o( a „ his wealth, horses 
Visvajit where the sacnBcer had to make a gi 

( Continued on the next page) 
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Jai I. 3. 15-23 constitute what is called Holakadhikaxana, 
or Samanyasrutikalpanadhikaiana. The first two and the last 
two sutras are the most important. Certain practices 1648 like 
the Holaka ( spring ) festival are observed by the easterners, 
certain others like Shnlnaibuka (worship of growing Karanja 
or Arka or other trees as handed down in one’s family ) by the 
southerners, and the Udvrsabhayajna (honouring oxen on the 
Skill Moon of Jyestha and making them run a race) by the nor- 
therners. The question is whether, in making an inference 
about these practices being based on Veda, one was to suppose that 
the inferred Vedic text also should be restricted to the easter- 
ners and the like 1649 . The purvapaksa view is that the sruti to 
he inferred as the basis of the respective practices muBt be 
deemed to be restricted to certain persons only ( such as the 
easterners i. e. pracyas &c. ). The established conclusion is that 


( Continued from the last page ) 


should not be gifted on account of the prohibition contained m 1 he does not 
give kesartn w it mptf ifpr niinfr«v% uqnerffofr 

^trs whmftgu uwtwirfrrk Thes fl a m i ^ . (pp 60 - 61 ) 

explains the ‘ ^ ... 3 VV fqrrfcniTVP 

w a rgfavntvvfhw i vraiRweM-n+Ti i » . 

on aRtRxWlef the STOjvg observes ‘atvnWvTFUfqia 5rraWfrmT*iN Vf ritcjl^r 
ir^rsfiT tg-pub uvwtwvt: urn 


1648 34;j*ii»i«<j<it*iHixUtijiTti r i siik vr rdtun: 

i . - 1 35* g • §r. X. 3. 15-23 ; 3 i 3 n MllT 

vt i rfe k vnwi vuunium umwvnifJai 

aw ufk v?svTfi%t 1 *rvtrai 1 rgm mwrvvnw 

gunpp r 1 RiJradkinh fuura vwgi 1 nisgifivk rgmr < - rrenurrhinuT fku- 
-vT«»U I ; the word 3T3MW means faff or 3tg*tnra or ERptnii. The first 
tvrojg^s may be briefly but closely paraphrased as 1 VTcVifi t v 

wv a vm* rvtq; 1 sjjrvjt fvurro mvk svmrv 

wmg" nmbErVW PP 100-101. ThissaftPirtuT is called tfransr because the first 
example in •jjm'UW refers to tbe’practico of gkri l ^ r kui. on ug VIII. 46 refers 
10 3W1W as a practice of the northerners The vrn *TT explains . 
vngrerft tftera i rwrs?mnr vrvv nf i Tqx n u ti; - > ;i 1 ^ 1 m - 

1 »3a«ittts ifiararrvt wgl^f*mrs5 uravRa nivg^ qirv^ 1 > 

1649. Vide the following remark about the demand for the divine 
origin of laws and usages from Bcrolshcimcr . " historically political pov.qr, 
legal regulation and customs were popularly conceived as expressions of the 
pWes’V' 111 ” {AU ‘ hDr ’ S Prericc ' P- XLIV - > n ‘ the World's Legal Phiioso- 
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such practices must be deemed to be meant fnr »i) 
genera! rule about vedic injunctions is that they are applicable 
to all. The performer specially meant by each Vedic injunction 
is known in either of three ways^so vk bjr CapabiIfty by non _ 

atSS° n wh K - hS e .?P Ioyment of a BpecialTpithet or 
attribute. When it is said smrgdkamo yajela' then only the 

three twice-born classes are meant, for, they alone are capable 
of tending the sacred fires and of possessing Vedic learning 
and asudra is not a fit person to whom that injunction can 
apply. Those who are guilty of grave sins (paUta) and the 
impotent are prohibited from performing Vedic rites. When 
the Veda says ‘ laj a rajasugena yajeta ' there is a special attribute 
of the performer ( viz. being a ksatriya ) prescribed by the sruti 
and so no one else can perform Kajasuya. When none of these 
three exists a Vedic mdhi is in general meant for all (sarvadhama). 
The practices of Holaka, Vrsabhayajna and the like should not 
be held to be restricted to certain conntries or people only, but 
should be inferred to be applicable to all. When a man leaves 
the east and goes to the south, he may still perform the Holaka 
festival ; while a man from the eastern country itself may not 
perform it at all. Further the words ' southern, eastern and 
northern ’ are relative. A country that is called southern may 
be to the north of another. Therefore Holaka and other practices 
are not invariably concomitant with particular conntries or 
peoples. Nor can it be said that those practices require those 
particular countries for their performance in the way in which 
sruti expressly requires the Vaitvadeva rite (one of the four 
cftturmasyas ) to be performed on a spot that slopes towards the 
east. The Tautravartika 1651 points out that peraons receive 
appellations from names of countries on various grounds as 
being born in a country or as residing therein or as coming 
from that country or as going to that country. Medhatithi on 
Manu VOX. 46 says the same. 


1650. ajar gfSBwu; i 

uw* p. 245 , gw 

asm uqfoqv fi t ffrr# a i ncvfficofo 1 ■•VTVgUT P 246 (explaining imnwr? 

ftwuw). 

1661. ft mrafr i r " 

p. 251. The last half refers to Pamni IV, 3 B9, IV. 3 5 ■ • 

3.25, IV. 3. 74 respectively: 

of Jai. 1.3, 23). 
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The Tantravartika explains that the first two sutras are 
meant to refer to another question also, viz. whether the rules of 
the grhyasutras 1652 and of such dharmasutra works as the sutra 
of Gautama are authoritative only as to certain groups or ^are 
meant to be authoritative for all He begins by saying that 
the Puranas, the Manusmrti and Itihasa ( i. e the Maba.hh5.rata) 
are equally authoritative for all people and then points out that 
the Gobhila-grhya and Gautama-dhaTmasutra are traditionally 
accepted by the students of the Samaveda, that the dharmasutra 
of Vasistha is accepted by the students of the H&veda, the sutra 
of Sankha-Likhita by the followers of the white Yajurveda and 
the sutras of Apastamba and Baudhayana by the followers of 
the Taittirlya Sakha. The Sastradipika explains that an author 
who was a student of the Samaveda taught his own work to his 
pupils who also learned the Samaveda under him, that these pupils 
in their turn taught that work to others and in that way there 
arose a tradition among the students of the Samaveda to study 
the sutra of Gautama. Therefore, to say even as to grhya 
works that they are restricted to particular groups of persons is 
not correct Similarly in the case of practices there is no 
epithet or attribute that is common to all those who practise 
them or which distinguishes those who do not observe them 
from those that observe them and therefoie it is not possible to 
restrict such practices as Holaka to particular countries or 
groups of people. 

The requisites of valid customs as laid down by the emi- 
nent writer® of the Purva-mlmamsa school may now be sum- 
marised Such customs must be ancient, must not be opposed 
to the express texts of the Yeda or of smrti, must be such as to 
be regarded as obligatory by the sistas and must be observed 
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by thorn with tho consciousness that they are so, they must 
not have a seen or visible purpose, and they must not be 2- 

™°? al a', a * b0 remembered fcbat *be purvamlmamBa 

writers did not lay down anything about the binding character 
of usages that wore peculiarly secular but restricted their 
remarks to customs and usages that had more or less an unseen 
or spiritual purpose Khandadeva emphasizes this by stating 
‘only those customs can be deemed to be based on the Veda 
that aro not opposed to the Veda and smrtiB and that are obser- 
ved by respectable people under the belief that thereby they are 
carrying what dharina dictates’* 851 . Medhatithi on Manu ies * 
II 18 makes this position quite clear after quoting a versB of 
KumJrila ' a smrti that is opposed to the Veda or is self-contra - 
dictory, or lias a visible secular purpose or expressly states a 
motive (for observing its precepts) cannot be deemed to be 
based on the Veda The Mlmamsa-kausfcubha ( p. 51 on Jai. 
I 3. 7 ) quotes a verse to the effects that ‘only those whose 
ancestors also observed certain usages banded down from gene- 
ration to generation would not incur blame by observing them 
( if they are opposed to sruti or smrti ), but not others ( who 


ern: » -sirrcv rwe .. genii ’ n-prdsra 
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is the fifth class, but the meaning is not clear Sir Ganganatb J a 
translation of Medhatithi does not say whe nce this verse is l 
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cannot rely on such a state of things ) \ In a learned discus- 
sion on bddha Kumarila in his Tantravartika ( on Jai. HL 3. 14 
pp. 859-860 ) brings together many badhas out of which those 
that are relevant to this discussion are given in the note 
below 1 ® 6 . It says that inference is set aside by direct percep- 
tion, smrti by sruti, a smrti not composed by an authoritative 
person and that is self-contradictory is set aside by a smrti that is 
authoritative and not self-contradictOTy, a smrti that has a 
visible worldly purpose by one that has an unseen spiritual 
purpose, a smrti based on inference drawn from a sruti or based , 
upon a commendatory vedic passage is set aside by a smrti 
based upon ( a direct ) sruti text, a usage is set aside by a smrti 
and one usage is set aside by another usage that is accepted by 
more respectable people &c. 


- 155i , 305 rvaiWrt vTCTVr ( TTVT )— ... jCTT 
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CUSTOMS AND DHARMASASTRA WORKS 

It is now necessary to see how Dharmasastra works have 
dealt with the authority and binding force of customs and 
usages. Sadacdra is defined by Harlta as follows 1657 : — the 
word ‘sat* means ‘good’ and the good are those who are free 
from (moral) taint; the practices of such people are called 
sadacara. Vide Manu H. 18, which also defines sadacSra. 
Even the most ancient sutras testify to the fact that numerouB 
customs and usages had arisen in different countries and vil- 
lages. The Asv. gr. ( I 7. 1-2 ) says, 1658 ‘ various indeed are the 
observances of ( different ) countries and villages; one should 
follow those in marriages ; what, however, is common ( to all 
or most ) shall be declared by us \ The Ap. gr. ( IL 15) declares, 
• people should understand from women what procedure is to be 
observed (according to custom)’ and the Ap Dh S. provides 
(1.7. 20. 8— n. 11. 29 14) that one 16S9 should regulate ones 
course of action ( in difficult or doubtful matt ore) according to 
the conduct which is unanimously approved of in all countries 
by the Aryas ( men of the three higher castes ), who have been 
properly disciplined, who are aged, who have restrained their 
senses and who are neither covetous nor hypocritical and con- 
cludes with the aphorism (II. 11. 29. 15 ) ‘some 
that the rest of the dharmas ( not set out m this work) m y 
understood from women and from men of all castes . BkM. 
Dh S 1660 (L 5. 13) states (on the subject ofsraddha) th 
ages of people should be followed as to other nta ■ tol J 
formed'. Several grhyasutras (like Paraskara i f- . 

<. Omsm in. .... 

quoted by .be Wb.. . .. fcotathe qm* 


wr*r 

tbe srsKJ’iiUi * * * * *• * 13 - 



Ancient texts m usages 


857 


ml 


gr.I.4.6) iefer to the practices of people that should be followed 
in such matters aB commencing agricultural operations, holi- 
days &o. It is needless to set out these in detail here. Manu 1661 
IV. 178 pronounces the general prescription for all men, 'one 
should walk in the path of good men which their fathers and 
grandfathers trod ; by so doing one will come to no harm * 
For ordinary men this procedure is easy to understand and to 
follow This dictum sets a premium on the attitude of no change 
in any matter for fear that change may lead to some unexpected 
harm and has been throughout the ages up to the present the 
motto of most people in India. As acara or sadacara is tangible 
and requires no effort to decide between conflicting views, we 
find eulogies of it in the earliest smrtis and puranas. Vide 
Manu IV. 155-158, Vas. VI. 6-8 ( the first and last of which are 
the same as Manu IV. 157-158), Anusasanaparva 104. 6-9, Visnu 
Dh. S 71. 90-92 ( which are almost the same as Manu IV. 155, 
156, 158), Markandeya chap 34, BrahmapurSna 121. 6-9, Visnu- 
putana III. chapters 1 1-12, Kfirmapuran.i (uttarardha, chap 15). 


The general rule about the binding character of customs is 
set out as follows Gaut (XI. 20) observes, 1662 'the dharmas 
( customs ) of countries, castes and families, which are not 
opposed to the Vedie scriptures, are authoritative and binding ’ 
Gaut provides in the next two sutras that cultivators, traders, 
herdsmen, money-lenders and artisans can lay down conven- 
tions or usages that would be binding on the respective classes, 
that when a dispute arises as to these usages the king should 
learn affairs from those who wield authority ovbt those classes 
and decide the dispute accordingly Vas 1.17 states, ‘ Manu has 
declared that the (peculiar) customs of countries, castes and 
families may be followed in the absence of Tules propounded 
by the Veda', and in XIX. 7 prescribes that the king should 
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oniorce these among the lour varnas Ap. Dli. S, II. 6. IS 1 
appears to Uy down that the oustomg of countries and families 
( if not opposed to Veda) are authoritative and are to be follow 
od m tho respective countries or families. But this view seems 
to bo unacceptable to Boodh Db. S (I 1. 19-26 ) which 
wyn , tlioro is difference of opinion regarding five (practices) 
m tho South us well as m the North We shall explain those 
peculiar to tho south. They are- to eat in the company of (m 
the tamo plate with ) ono whose upanayana is not performed, to 
oat in tho company of one's wife, to partake of stale food| to 
marry the daughter of a maternal uncle or of a paternal aunt. 
Now ( the customs peculiar ) to the north are : to sell woo], to 
drink rum, to deal in tho sale of animals with an upper and a 
lower row of teeth, to follow the profession of arms and to travel 
by sen He who follows ( these practices ) in any other country 

than where they tire generally m vogue commits sin. For, in 
respect of these customs the authoritativenessmust be lestricted 
to the respective countries Gautama declares that this is falBe. 
And one should not appiove of ( accept ) either ( of the two sets 
ot practices ), because they are opposed to the tradition of sistas 
(or opposed to the smrtis and the views of sistas)’. The 
Tantravartika 1664 ( p 311 ) mentions the argument of some con- 
oerning these passages of Ap and Baud viz. that Apastamba’s 
very general statement that practices of countries and families 
are authoritative In the respective countries cannot be accepted 

16G3. yam > vif^r gfen aaen O **ihmikw 

w fervr wg nrgwuig “=) ttgrJgsjrrfSn;? 
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r»ry i v). u ^ 1. i is-zg. The 

r. p 10 explains, grrff grf^Wrrev: qpji fr smwftwxrsiw 5^ 

w i ssa ii Compare 

by rsrfhs (ywfsmp 130) ‘ anrspyTugmi urt 
'mgstitgmvr f^mr- i graft me r ( j 

Target i yitrgviv msrcv urswi t < rrrsRvrsrfy 

Txhmy food in the same plate mlh one’s ivife is forbidden by Maim 
43 and Yaj I 131. Vide U. of llh vol, II p 765 « 1833 
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as valid, as it is opposed to the views of Gaut. ( XL 20 ), as 
Baud, expressly state* that certain practices though, prevalent 
in certain localities cannot he accepted as valid and binding 
even in those localities because they are opposed to the express 
words of such authoritative and highly venerated smrtis ( as 
those of Manu ) Mann in several places provides for the enfor- 
ceability of customs and usages. In Manu VTL 203 it is said, 

’ the conqueror should hold as authoritative and binding the 
lawful customs of the conquered country, just as they are stated 
to be’ and in Manu VIH 41 and 46 1665 it is provided, ‘A. king 
who knows dharma ( sacred law ) should carefully inquire into 
the customs of castes, of countries, of guilds and of families 
and settle (or enforce) the customs peculiar to each Whatever 
may have been practised by the good and by twice-born men 
devoted to dharma, that shall be established ( by the king ) a* 
the law, provided it be not opposed to the ( customs of ) coun- 
tries, families and castes ’. Medhatithi adds that the king has 
to see whether the customs of countries, families, castes and 
guilds are directly in conflict with the Veda or are harmful to 
others or utterly immoral ( such as marrying one’s mother) and 
only those that are found not to be so are to be enforced by tbe 
king and he 16 ® 4 adds on Manu II 6 that the practices of sis tap 
( persons who are well conducted, free from greed and learned 
in the Veda ) on matters on which the Veda and smrti are silent 
and which they observe with the consciousness that they (prac- 
tices) are right (dharma) should he deemed to be based on 
Veda. Ho offers certain illustrations of such practices and also 
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relie B i« 7 upon the words of the MahSbhSrata ( Vanaparva 313. 
, '• what 18 true dharma is concealed as in a dark cave; the 

(only ) path is to follow great men’. In 1 118 Mann declares 
that the ancient ( or long enduring ) laws ( or customs ) of 
countries, castes, families and the rules among heretics and 
companies (of traders and the like) have been dealt with by 
him in the sastra ( Institutes ). Yaj, L 343 providgs that when 
a conqueror reduces a country to subjection he should preserve 
intact whatever customs, laws and judicial procedure, and 
family usages are handed down from generation to generation 
therein ( provided they are not opposed to sastras and, as the 
Mit. says, he should not oause confusion by imposing the us- 
ages of his own country on the conquered country )■ Yaj. U. 192 
( like Manu and Gaut. ) provides that the varying usages and 
conventions of srenis (guilds of artisans), naigamas (traders), 
heretics and associations ( of soldiers and the like ) should be 
respected by the king in the same way as he honours the usages 
of learned brahmanas. About the latter Yaj. H. 186 says that 
the king should sedulously enforce the conventions of learned 
brahmanas which are not opposed to the dictates of the Veda 
and smrti ( such as about pastures, water-courses and wells and 
the preservation of temples) and he should also enforce his edicts 
' that are not opposed to Veda and smrti ( such as making pro- 
vision for travellers and prohibiting the sale of horses to an 
enemy &c. ). Kautilya prescribes 1668 that the king should 
follow as regards inheritance and partition the customs that are 
in vogue in a country, a caste, a sangha ( company or guild) or 
a village. Devala 1 ® 65 and BrhatparSsara ( X. p. 281 ) have a verse 
very similar to Yaj L 343. The Mahabharata remarks that 
there is no custom or praotice that can be said to be beneficial 
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m] Ki ns ioas to tolerate peculiar practices 861 

+ 11 a Hbe 1670 From this it follows that variations in prac- 

Si wft. i. Sated by a. kte Briiaspat! 1871 adyta* 
the king to keep intact the customs of countries, castes and 
families that have been long in vogue m them and states that 
otherwise the subjects become irritated and disaffected and there 
is loss of wealth and army. He gives certain striking illus- 
trations of peculiar practices: ‘members of the twice-born 

classes in the southern countries take in marriage their mater- 
nal uncle’s daughter; in the middle country (the country 
between the Himalaya and the Vindhya lying to the west of 
Prayaga and to the east of, Vinasana where the Sarasvatl dis- 
appears, as said by Manu IL 21) artisans and menial workers 
eat the flesh of a cow; in the eastern countries people ( all in- 
cluding bratamanas ) eat fish and women are given to adultery ; 
in the north women drink liquor and contact with them even in 
their monthly illness is allowed ; the people of the Khaia country 
take as wives the widows of their own brothers ; these several 
people are not liable to undergo punishment or penance because 
of their doing these things in the respective countries’. Medie- 
val writers differed about the meaning of the last half verse. 
The Madanaratna said (acc. to V. P. p 22) that there iB neither 
punishment nor prayascitta when the above practices which are 
opposed to smrti texts are indulged in by the inhabitants of the 
countries specified, while the V. P. p. 22 holds that there is only 
absence of punishment at the king’s hands for these people in 
those countries, hut they are still liable to undergo prayascitta 
and that if these practices are followed in other countries both 
punishment and prayascitta have to be undergone 
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Eat. 1 ” 2 defines what is meant by the customs of countries 
and families and states how and when they are to be enforced; 
‘That is said tn be the custom of a country, which is in vogue 
in a country, is of long standing and is not opposed to the Veda 
and Smrti That is called family custom which has come down 
hereditarily in a family as right conduct ( dharma ) to be 
observed ( by members of that family ) ; the king should pre- 
serve it as it is. ' In disputes between the residents of the same 
country or capital, hamlet of cowherds, town or village the 
decision should be based on their own conventional usages, but 
in disputes between inhabitants of these and others the decision 
must be in accordance with the sacre'd texts Therefore the 
king should decide the causes of people according to the rules 
of sastra : but in the absence of texts he should carry out { the 
administration of justice ) according to the usage of the coun- 
try Whatever conventions are settled in accordance with the 
consent of ( the people of a ) country should always be preserved 
in writing sealed with the royal seal. Such conventions should 
be sedulously upheld as if they were the dictates of sastra and 
the king should decide (disputes) after carefully consider- 
ing them * Here Kat is principally concerned with the 
decision of legal disputes on the basis of the customs of 
countries and families, but his rules also have a general 
application. He also states that in the case of the conflict of 
laws by which the parties are governed sastra prevails Pit'- 
in aba 1673 has a similar verse about the usages of towns, villages 
and guilds and mentions that Br held the same view. Mmiu 
also ( VIH. 3 ) requires the king to decide the disputes of people 
according to principles drawn from local 
hdti) and from the Institutes of law { mtradrsia ) MedhStilhi 
/ on Manu VIE. 3 ) gives some interesting illustrations of low 
customsTvk in certain southern localities a scales^ 
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cupies a square low table in the hall of justice, when shew 
rack with dice by the judicial officers and then she gets her 
sband’s property (this is a reminiscence of Nirukta HL & 
darning ftg. I 35. 7 ), in the north there is a custom that 
xeu certain persons come on behalf of a bridegroom seeking 
: a virgin in marriage and they are fed at the house of the 
■l’s father then it is implied that there is a promise to give 
at girl in marriage to that particular bridegroom. These two 
iBtoms are not opposed to any Sruti or smrti ( and even the 
P. p. 10 refers to the second as prevalent in the north and 
adhyadesa). But Medhatithi mentions other local usages 
at are opposed to smrbi e g grain is lent in spring and in the 
itumn of the same year double of it is taken. This iB 'opposed 
i the rules of smrti laying down rates of interest. 


Very difficult questions arise in regard to the relative force 
E sruti, smrti and sad&cSra and numerous rules have been laid 
awn in cases of apparent and real conflicts among them. As 
.ami H. 6, VaB I. 4-5 and Ya.3 1. 7 mention the sources of 
barma to be sruti, smrti and sad&cara in that order, the Mitak- 
ira remarks’ 671 that ’ in case of conflict, each preceding one of 
lose three has more force ( or binding character ) than each 
ucceeding one.' Sruti or V eda is recognised by all smrti writers 
s the highest or supreme authority for those who desire to know 
ihat dharma 1675 is (vide Manu II. 13 and Yaj. I. 40 ). If two 
-c-die texts of equal authority are in conflict, then Gaut 1675 3 5, 
danu II. 14 and Jab&li declare that there is an option. For 
ixample, there are two Vedic texts * he takes the sodasin cup in 
he Atiratra sacrifice' and ‘he does not take the sodasin cup in 
he Atiratra ’. In this case there is an option Similarly Vedic 
;exts say that the daily Vedio agnihotra may be performed 
after sunrise, or before sunrise ot when neither the sun nor stars 
we visible. Therefore there is an option, via. the daily agni- 
botra offering may be made at any one of the three times speci- 
fied (Manu IL 15). But a vedic text which is in apparent con- 
flict with another is not always of equal force with that other. 
In such a case there is no option, and various rules are laid 
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passages For example, Maim V2E 381 is a general Lie abst 

Vm y S50 r °j? lblt - lnS ^ he , JdJIiDg 0f a br2hma ?a While Mann 
7EJJ 5 ? al 0WJ “S the killing of a brahmana in self-defence is 
a special rule or may be regarded as a mere arthavadaivi* 
even a guru who j s really not to be killed on any account may 
to talled when heis an atateyin, what of others, as the Mil on 
* aj JX 31 explains ). Similarly Manu VOX 351 saying that 
ere is no fault ( i. e. no sin, no punishment and no piayasoitta) 
m slaying an atatayin has restricted scope as applying only to 
an a atayin who is nofc a brahmana. A few more examples w21 
he given immediately below. 


In cases of conflict between sruti and smrti, the rules laid down 
by the Purvamlrnamsa have already been explained (pp 832-34) 
Jaimini V X 1. 13-14 and Sabara furnish an example If, relying 
on Manu VUL 416, the pnrvapaksa were to argue that women 
own no wealth and so should not engage in a vedic sacrifice 
then as that smrti so interpreted is opposed to the Veda it may 
be discarded by women ien . Smrtis also lay down certain gene- 
ral rules on that point Laugaksi 1678 and Jsbala lay down that 
in case of contradiction between iruti and smrti, the former has 
greater force and that if there is no contradiction then what is 
laid down in the smrti should be observed as if it were laid down 
by the Veda The Mit on Yaj HL 46 admits that a proposit- 
ion of the Veda cannot be set aside ( bad/nta ) by even a special 
proposition in a smrti text. But in spite of the general proposi- 
tion commentators like Vi^varQpa, Medhatithi and Yijfi&nesvara 


1677 yghmg - iRi'fo rg i % VI l 13; ^ngwvg iwr cwm 

flnrwrss vtot, sm n maw i aw sgnrt srSsH-kw i *r 

awmstjrf&jfr uifl rg l i tswu i ofian 

1 678 g sRftw ufivrfi i simfth Kftzrf 

Wl*n{T « t^Trfer q by on I 5 and Vgfifs* I. P <> 

p 191 . SStsf^si jn his comm ontajy oa VI H 21 reads (withootnso eg 
writer}^ . 
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had to admit that what was laid down by sruti texts was sat 
aside or contradicted or abandoned by smrti texts or by popular 
sentiment. After the Udayanlya ( concluding isti) in the Agni- 
stoma sacrifice was finished, a rite was prescribed by Vedic texts 
in which a barren cow ( called Anubandhya ) waB sacrificed for 
Mitra and Vanina But later on this was condemned and in 
lieu of a cow amiksa ( mixture of heated milk and curds ) was 
substituted. Vide S. D II pp 1200-3 201 for the anubandhya 
cow and p. 628 n 1198 above for the verse quoted by the Mit. on 
Taj. H, 117 condemning cow sacrifice in Ealiyuga. Y5j, HI. 
234 puts govadha ( slaughter of a cow ) at the head of upapa- 
takas. Medhatithi on Manu IV. 176 after stating that even 
such acts as donating all one’s property in the Visvajit sacrifice 
or killing a cow should not be done ( though sanctioned by the 
Veda) remarks that he gives that explanation following his 
predecessors' views but that to him it appears that an express 
sruti text cannot be set aside by a smrti passage 1679 . Visvarupa 
also ( on pp. 25-26 ) after adverting to the fact that Yaj I3L 234 
places govadha at the head of Upapatakas remarks that this may 
apply to the killing of cows spoken of in smrtis such as at the 
time of samavartana ( vide Manu HI. 3 ) and that the rule must 
be upheld that a smrti that is in conflict with an express text 
of the Veda is to be set aside. Sometimes even a smrti text 
though theoretically weaker than sruti was allowed to prevail 
over a sruti. .For example, the Veda prescribes the filling of the 
cups. of wine in Sautramani isti, but this is one of the matters 
prohibited in Kali 1650 (vide chapter on Kalivarjyas below). 


The general rule is that when a custom or usage is opposed 
to the text of the Veda the latter must prevail. So early a 
writer as Apastamba states this rule emphatically in several 
Pieces. In Ap. Dh. S. L 1. 4. 8 it is stated 1681 : * For, an ex- 
plicit sruti text has greater force than acara (usage) from 
which a sruti text ( on which it may be supposed to be based ) 


IV. 176; 
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may be inferred.’ Ini 11. 30. 8-9 Ap Dh, S, says, ‘during the 
morning and evening twilights a snajiaka should be seated outside 
the village and should restrain his speech ( should not speak 
about worldly matters ) ; but ( an agnihotrin must not go 
out for ) what is enjoined by sruti is of more force in case of 
conflict of duties ’. Similarly in ip. II 9. S3. 8-9, 4 It is the settled 
view of those who are deeply learned in the three Vedas that 
they are ( highest ) authority. They consider that the rites which 
are there prescribed for performance with rioe, yarn, animals, 
clarified butter, milk, potsherds ( m conjunction ) with the wife 
and accompanied by loudly or inaudibly recited ( mantras ) 
must be performed and that a usage opposed to these rites is 
without authority’. In spite of this and the doctrine of the 
Purvamlmamsa. stated above (p. 843) usages sprang up that 
were opposed to or gave the go-by to the prescriptions of the Veda 
as will appear a little below and particularly in the section on 
Kalivarjya 


The conflict of smrtis among themselves presents much 
greater difficulties. From very ancient times authors of smrtis 
differed greatly among themselves. A few striking examples 
may be cited. Ap. Dh S. { I 6. 19 3-12 ) cites the views of ten 
predecessors on the question of the persons whose food may e 
partaken of by a brahmana (fez aiyannah). The d ™ ienc ® 
between Gautama and Baudhayana on the one hand and Ap. o 
the other on the question of the validity of oert ^” “ sag “ jg 
certain localities has already been referred to (p 858). In Ui 

roenHonn thr.a vi»ws ( and four a.B« ) » 1 

the position of a brahmana who marries a sudra wife | or a 
son or a child from her. Baud. Dh. S. I. 8 2, Menu ffl. 13, Visnu 
Dh. S. 24. 1-4, Par Gr. I 4, Vas. I 25 ehc " ^6 “phT- 

allowed to have Sudra women as wives But Yaj. l » ■ , * 
tically dissents from this by stating M this r » not “ y tators 

this state of affairs the medieval digests and co b 

were hard put to it to evolve rules of “ te ?^ 6ta ^ J conflict, 

early evolved was that when two fsistas) was of grea- 

~~ — “ " ** _ tt 21. on tthtcli 

1682 wnmn*"'* 

p. 13 remarks ‘ 
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tion may take the form of holding that one text lays down a 
general rule and the other lays down a special rule (whiohprevails 
over a general rule ), or the text may be held to relate to diffe- 
rent Bets of circumstances or in the last resort it may be held 
that there is an option, but in arriving at these conclusions the 
practice of the old or of siatas who follow the rule in one text 
and discard or avoid the rale in the other text is the guide 1683 . 
Br. 168t gives the following warning to those who do not take 
reasoning into consideration : * The decision ( in a cause ) should 
not be given by merely relying on sastras, for in the case of a 
decision devoid of reasoning Iobs of dharma results’. Nan 
( I. 40 ) provides in a strain similar to the Mit , ' when there is 
conflict between two texts of dharmasSstra, it is declared that 
the method to adopt is to resort to reasoning, 'for the practices 
( of sistas ) are of great force and the strict letter of the law is 
overruled by them ( ot properly understood through them)’. 
These provisions remind us of the working of the principle 
of mqiutm applied by the praetors in Rome to the rigid older 
legislation or the influence of Equity in English Law. When 


{ Continued from the last page ) 

tarn? 

srScWV S^nf- I. reads and gives three 

interpretations of this One is the same as that of the Mil, The other two 
are. ( 2 ) when there is a conflict between smrti and reasoning, smrti 
is stronger^ approves of th,s) , (3) in case of conflict nyaya is stronger than 
com mentary on mr, II 21 explains ^ 1 X 3 -. differently 

W 16 f ia ln f ha u V S ' lndrabat p - 1- f ° r W« P. 250, where the quest.on 
vas whether daughters were excluded from inhentance as regards the 
Ulpat family of priests at the temple of Vlthoba at Pandharpur) Y», n 21 
was translated (at p 252) as follows, -if two texts be opposed usage lS of 
force for their construction '. In Chunilal v Surajram 33 Bom 433 at 
p.430Yaj II 21 is rendered as ‘where there is a conflict between two or 
more smrns that one should be accepted, winch :s conformable to e^Uy ' 
* f ° ”T rC “ d , CnnE U ralher obscure aad the latter does not translate 
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old rules become too narrow or are deemed, to be not in harmony 
with the views of a changing or progressive society, it was 
thought to be the privilege of the king or the judge to adopt his 
praotice to the existing state of society and not to decide a case 
by a too strict adherence to ancient dicta. 


Another rule that was laid down was that in case of con- 
flict between dharmaiastra and arthasastra, the former is of 
more weight or authority or that one should discard the rule in 
the arthasastra 1685 ( JLp. Dh. S. I. 9 24. 23 ; Ysj. 1L 21 ; Nar. I, 
39; Kat. 20 ) Vide pp. 8-9 above for an explanation of this 
rule The rule of the arthasastra has the accomplishment of a 
visible or worldly purpose as the goal, while the dharmaiastra 
rule has as its purpose the scouring of unseen or spiritual results. 
Therefore the latter from a spiritual or ethical point of view is 


superior to the former. 

Several other methods of resolving conflicts between Bmrtis 
maybe mentioned here. Br. 16S6 states: ‘Manusmrti occupies 
a pre-eminent position because it puts together the purport of 
the Vedas; that smrti which is in conflict with the purport of 
Manu is not commended’. Angiras aho states that to follow 
the words (of another smrti) disregarding the unrivalled 
dharmaiastra of Manu would not be beneficial to a person. 8 
Mit on Yaj HI. 300 speaks of the Manusmrti and others as 
Seat smrtis (maM-smrti). Some writers- fiuote the Veto 
text ‘ whatever Manu said' is indeed medicine mthistonn 
S, thereby identifying the author of the *»%£**£ 
Manu named in the Vedas. But this does not afford much help 
Another principle evolved was that* certain rules of conduct 
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jjjj Usages of several yugas differ 

= Brhat-Parasaia 1 p. 55) himself says that the <jharmas 
differ according' to which of the four yugas is current, W • 
iB the highest dharma in the Erta age, Wedge in Trete, 
yajna in Dvapara and only dam in Ea1i,_ This vsrs ® 0 J 
means that in a particular yuga the predominant or easily per- 
formed dharma is the one indicated hut the verse does not mean 
that a dharma predominant in one yuga was prohibited m 
another. Paraaaral 24 1633 ( - Brhat-Parasara I p. 55) declares 
that in the Erta age the dharmas (to be observed ) were those 
promulgated by Manu, in Treta those of Gautama, in Dvapara 
those of Sankha-Likbita and in Kali those of ParaSara. This 
also did not solve all difficulties, since the medieval digests and 
commentaries found that even what was allowed by Paxasara 
came to be disapproved of or condemned by the people: Many 
prescriptions of the smrtis were therefore included under Kah- 
varjya (acts forbidden in the Eali age) on the ground that action, 
though at one time prescribed or sanctioned by the Sastra, 
should not ha resorted to, if it has become hateful to the people, 
since it would not lead to heaven ( if persisted in ). This 
was the dictum of Yaj. 1 156 ( = Brhan-NaiadSya-puraha 24. 12 ), 
Manu IV. 176, Visnu Dh. S,( 71. 84-85), the Visnupurana (HI. 
11. 7 ), Sukra HL 64, Barhaspatya-sutra ( on AxthasSstra ) Y. 16. 
Vide p. 630 and n. 1202 above. These texts were relied upon 
for prohibiting certain acts (though done in former times ) by 
theMit. (on Yaj. IL 117, III. 18), V. P. (p. 442 ) and others. 
But these devices of interpretation also proved futile in certain 
caseB. On the question of the periods of mourning due to death 
for ksatriyas and others the texts are so various and so conflic- 
ting that even the great Yijuanesvara declares (on Yaj. 111. 22 ) 
that he is not going to furnish any .orderly presentation of the 
smrti texts assigning to each its proper province, since it would 
bB useless to do so in view of the fact that the usage of Sistas 
did not agree with most of them 1W) . Visvarupa also (on Yaj, 
HL 3(1 ) is in the same predicament. The commentators (such as 
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Madhava in Far. M. on 1 1. p, 84 ) were aware that peopl e would 
not go in for religious practices that called for great effort and 
would seek for such rules as would be easy of observance m 


• In some casss it was provided that where there is a conflict 
among smrtis the view of the majority should prevail Gobhila- 
smrti ( HI 148-149 ) provides 1692 that where there is a conflict 
among passages ( of smrtis ), authorifcativeness rests with that 
view which is supported by a majority of the texts, but where 
two passages are of equal authority then reasoning has to be 
employed. The assumption or axiom was, according to Medha- 
titlu 1693 ( on Mann H. 39 and XI 216), Mit (on HI. 325), Sm C. 
(I p. 5), Apararka p.1053, Madanapsrijata (pp.ll, 91) and 
others that all smrtis form one sastra, that if some smrti texts 
on the same subject are m conflict there is an option and when 
there is no conflict all rules from all smrtis should beheld 
applicable to the subject matter; this was based on the analogy 

of the maxim called ‘ sarva-flakhapratyayanyaya ’ or ‘ sakhan- 

taradhikarana ’ ( vide Jai. U. 4. 9 and Sahara thereon) 


It is further provided that works of heretical sects were to 
be left out of consideration, Manu calls them smrtis, but they 
are outside the pale of Vedic orthodoxy. Manu 
declared, 1694 ‘the smrtis that are outside the ( pale of ) Veda 
and all false or fallacious doctrines are of no avail after death, 
because they are all based on ignorance In the Vedantasutra 
(IL 1 1) also the wor d smrti is applied to the works on the 

1691. 
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Ssnkhya philosophy. The Tantravaitika ( p. 195 ) says that 
the Bauddhas and other heretical sects do not admit that their 
doctrines are based on the Veda, like a bad son hating his 
parents ; the prescriptions contained in their "works are opposed 
to all the 14 vidyas except in the case of a few sentences laying 
down restraint of senses, charity and the like ; they were 
promulgated by persons like the Buddha who had given up the 
path of the Veda and did acts contrary to the Veda and they 
were propounded to persons that were beyond the pale of the 
three Vedas and that mostly were sudras and persons outside 
the system of the four varnas and asramas. Medhatithi on 
Manu H. 6 adopts this and remarks 1695 that the Sakyas, Bhojakas 
and Ksapanakas do not admit the Veda as authoritative, they 
openly declare the Veda to be unauthoritative and they teach 
doctrines directly opposed to the Veda. The Caturvimsatimata 1696 
states that the words of Axhat (Jina), of Garvaka and of 
Bauddhas, should be abandoned as they lead to delusion. 


Then comes the question of the conflict between smrtis and 
puranas. It has been shown in the H. of Dh., vol. I pp. 160-167, 
how the Puranas are rich in Dharmasastra material. The sutras 
and early smrtis do not look upon the Puranas as a source of 
dharma, though Gaut. XI. 19 and Yaj. I. 3 mention Purana as 
one of the classes of works on which the king or any one else 
may draw for knowledge of dharma and though the Ap. Dh. S. 
quotes from a Purana in I. 6. 19. 13, 1. 10 29. 8 and II. 9. 23 3 
and names a Bhavisyatpurana in n, 9. 24 6. It is to b B noted 
that the views quoted by Ap. from the Puranas in the first three 
passages are opposed to the views of the Kalivarjya section 
alleged to be taken from the Adityapurana in medieval digests. 
The passage of the Tantravartika stating that Puranas, 
Manusmrti and Itihasa are universally accepted throughout 
India has been already quoted ( on p. 853 ). When Manu states 
that smrti is a source of dharma he does not obviously com- 
prehend Puranas under smrti as Mauu II 10 clearly shows 
( dharmataslram tu vai smrtih ). Manu m 232 and Yaj m 189 
employ the plural ‘Puranani’ aud so those smrtis obviously 


hm , 
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The Strloar J %T?i , the Oreatlon of the world &o. 

rohanikaparva (5. 48^3frf £* T ?* ^ Svar ^ 
author of iS PuranaB. The Adiparva 1697 ( 1 . 
that one should strengthen the Veda by (the study of) the 

knoZd^i UrSDa fi and * hafc the Veda ^ars the man whol 
knowledge is insignificant this man will harm me’ Accord- 
ing to the Bhagavata-purana 1 4. 25 the purpose 1 ** of the 
composition of the MahabhSrata was this that as the Veda 
cannot be learnt by women, sudras and bralimanas who are so 
only by birth (and do not study) the sage Vyasa took com- 
passion on them and composed the Mahabharata for their bene- 
fit. ^ Tho same must be deemed to be the purpose of the com- 
position of the puranas. The Daksasmrti II. 69 prescribes 1695 
the recitation of itihasa and purana in the 6th and 7th parts of 
the day (divided into 8 parts). The Ausanaea smrti (III 
p. 515, Jivananda ) prescribes the study of the Veda in the 
bright half of the months from Magha after utsarjana and the 
study of the Vedangas and of Purana in the dark half. It 
appears that some at least of the extant PurSnas were composed 
in the first centuries of the Christian era and that from early 
times they contained dharmasastra material. In another section 
the pauranadha? ma will be separately dealt with hereafter. 
Gradually the Puranas became very popular in the course of 
centuries, some of the original rites prescribed by the Veda and 
the early smrtis went out of vogue and new modes of worship 
and rites provided by the PurSnas came into general obser- 
vance. The Vedavyasa smrti 1700 (I. 4) and the Sangraha state 
that in case of conflict between smrti and purana smrti is to ho 


U97. gjigr »rmr 
(v. 1 JraTKBVih) «arrfty#l. 293-294 ( = ^s:un chap 3 p SO. Jivananda, 
“Uiggyiwl 201, *0^27. fi). It is ascribed fo in £bc I. 
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Relative authority of smrtis and put anas 


preferred, Apararka (p. 9) quotes™ 1 a smrti text ‘that is 
highest dharma which is understood from the Veda, that is to 
be known as inferior dharma that is declared in the Puranas 
and the like’. Apararka (p. 15) further tells us that 1701 accor- 
ding to the Bhavisyatpurana the puranas are. of authority m 
declaring dhanna that is uyamiira ( i. e. mixed up and not 
purely Vedic). Medieval wiiters were often divided as to the 
authoritativeness of puranas. Mitramisra ( in his commen 
tary iios on Yaj. 13. 21 ) asserts that dharmasastra (viz. smrti) 
is not more authoritative tha n purana and that in case of con- 
flict between a smrti text and a purana text recourse must be 
had to reasoning as in the case of conflict between two smrtis. 
On the other hand, the V. Mayukha, 1704 after quoting Manu IX. 
136 and Devala about the firstborn among twins being regarded 
as the oldest and after referring to a half verse from the 
BhSgavatapurana ( rather from the commentary of Srldhara 
thereon ) which holds that among twins the one born later is to 
be deemed as the elder, remarks that the Purana passage is to 
be set aside in favour of the smrti passages and that in the 
puranas usages opposed to the smrtis are very frequently met 
with. It further says that this view is preferable to that of 
some others according to whom in this matter the custom of 
the country should be followed. The Nirnayasindhu (HL 
p. 251 ) also says the same. The respect for the puranas carried 
away late medieval writers so far that relying on some pro- 
phetic passages in the puranas about the disappearance of 
four varnas in the Kali age and tha subsistence of only brah- 
manas and sudras therein, they denied the existence of ksatriyas 
and vaisyas in the Kali age, in spite of the fact that all smrtis 
(like Manu, Yaj , ParaaaTa) and many commentaries (including 
the Mitaksara) hold that the four varnas exist in the Kali age 


1701, aurt w vwf vt i u g v gmntiila 

n q by p. 9, qfo nqTOSTa p 29, p 39. 
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Vide H. of Dh. vol.Upp. 380-382 about the existence of ksa. 
triyas in the Kali age. 

The case of conflict between smrti and customs baB now 
to be considered, The general rule deduced from Vas, I. 5, 
Yaj, I. 7 and supported by the Mit. ( on Yaj I. 7 and IL 117 ), 
the Sm. C. ( IL p, 266 ), Kulluka ( on Manu. II 10 ) and several 
others is that smtri is of superior authority to the usages of 
the sistas. But from early times there have been dissenting 
voices. Visvarupa on Yaj, HL 250 states that that purport of -the 
smrtis is to be followed which is in accordance with the settled 
practice of the sistas resident in Aryavarta 1705 . On Manu 1Y. 
176 Medhatithi points out that niyoga is permitted by such 
smrtis 1705 as Gaut, 18. 4-14, YSj. I. 68-69, Vas 17. 56-65, but 
being condemned by the people it is not practised. There- 
fore the principle that may he deduced from these is that 
the prescriptions of smrtis ( and even of sruti ) need not he 
observed and should not be observed when they are vehemently 
condemned by the people. The chapter on Kalivarjya will make 
this clear. Commentators like Medhatithi ( on Manu IL 10 ) went 
so far as to say that Dharma&stra is that which prescribes what 
is to be done for attaining dharma, that is smrti from which 
dharma which one performs as a duty is understood and there- 
fore sistacSra 1707 also is smrti. The smrtis themselves embodied 
the practices of the people current in their days, as Manu 1. 107 
declares, ‘ in this work dharma has been fully stated as well as 
the good and evil qualities of ( human ) actions and the ancient 
customs and usages of the four varnas.’ 1708 Manu adds (1. 108), 
‘ acara ( customs and usages) are transcendental law, and so 
are the practices declared in the Veda and t the smrti; therefore 
a twice-born person desirous of his own welfare should always 
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make efforts to follow it 1709 This lias been the basic text in 
modern decisions that recognise the binding nature of customs. 
It is therefore necessary to understand the exact meaning of 
this verse. Two constructions are possible ; ( 1 ) that the word 
acara is qualified by the words 4 srutyukta ’ and 4 smart a ’ and 
that the first half declares that usages declared in the Veda or 
smrti are transcendental law ( this is the meaning given by 
most commentators of Mann ) ; (2) that acara by itself and 
other rules of conduct declared in the sruti or smrti are transcen- 
dental ( i. e. here in the first half of the verse there is a reference 
to three kinds of acaras, as Govindaraja and Nandana explain ). 
If we look to the preceding verse and the following verses ( that 
eulogise acara ) the 2nd construction looks more natural and has 
been accepted by the decided cases when 1710 they lay down that 
' immemorial usage is transcendental law ’ ( Sir William Jones’ 
translation of Manu L 108) and that “under the Hindu system of 
law clear proof of usage will outweigh the written text of the 
law”. The Anusasana (141. 65) and Santi 354. 6 expressly 
state that dharma is threefold viz. that declared in the Veda, 
that declared in the Bmrtis and the third is what is practised 
by sistas. Sumantu 1711 emphatically declares that family 
usage should be preferred to the prescriptions of sastra. The 
Kurmapurana 1712 (Uttarardha 15.19) appears to support the 
2nd interpretation when it says, ‘ one should observe that acara 
which is declared by the firuti and smrti and which is rightly 
followed by the good *. The exact import of the word acara ( or 
sadScara) has been shifting from age to age and among com- 
mentators. In the earliest days, as shown by the Tai. Up, 
Gaut. ( 28. 48, 51 ), Baud Dh. S. 1. 1. 4-9, Manu XTT IO8-IO9', 
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,ndlC ^f an attem P fc t0 reconcile the text law with 
tno actual usages of tho people# 


The requisites of valid customs, according to the smrtis and 
commentaries and digests, are similar to those laid down by the 
writers on PurvamlmSmsa i. e. they must be ancient, must not 
bo opposed to sruti and smrti, must be such that they are regard- 
ed by respectable people as obligatory on them and such as are 
observed with that consciousness by the sistas, they must be 
strictly construed and cannot be availed of by others not within 
their purview and must not be immoral or severely condemned 
by popular sentiment Customs once in vogue may be abandon- 
ed by the people as the chapter on Kalivarjya will show. 


From Gaut., Manu, Br., Kat and other writers quoted 
above it follows that the customs and usages of which account 
has to be taken are those of districts ( desa or janapada }, towns 
and villages, castes, families, guilds or corporations or groups 
( gana, sreni, sanglia, naigama, varga ). A few words on each of 
these and on usages of gokras and iakhas will he said later on 
and a few illustrations of each will be given. But first of all 
certain preliminary observations have to be made about customs 
in general. The medieval writers on Dharmaiastra make it clear 
that customs that depart from the generally received smrti 
prescriptions must be strictly construed and that they cannot be 
extended -on the ground of analogy to other matters outside the 
specific acknowledged customs For example, both the Sm 0 (I- 
71) and the Smrtimukfcaphala 1713 (onVarnSsramap 31) say that, 
though one’s maternal uncle's daughter can be married (by 
custom ) yet one’s mother’s sister or mother’s sister’s daughter 
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cannot be married, because popular sentiment is opposed to the 
latter kind of marriages and popular sentiment has to be 
respected as Manu declares (in IV. 176). Similarly the Saroskara- 
kaustubha 1714 and the Dhaimasindhu provide that where there 
is a local or family usage for narrowing down the umite of 
sapinda relationship in marriage, only those who belong to that 
locality or family can avail themselves of such narrowing down, 
but if a person in a different locality or belonging to a different 
family were to follow the practice of narrowing down the 
sapinda relationship, he would incur blame. Owing to the 
vastness of Bharatavar9a it was recognised that what was 
sadacara in one country would not be so in another, as is noted 
by the Par. M. ( L 2. p. 65 ) in relation to marriage with one's 
maternal uncle’s daughter. 1115 


A few words may now be said about customs of countries. 
That usages about details of ritual varied a great deal even in 
the Vedic times is quite clear. The Sat Br. ( L 1. 4 13 ) notes 
that "in former times it was the wife of the sacrificer that rose 
at the Haviskrt call, but that in its own day the wife or a 
priest ( the Agnldhra ) rises in answer tothB call. Vide H. of 
Db. vol. 1L p. 1027 and n, 2311 on the Haviskrt call. For 
similar differences in practices vide the same Brahmana XU. 3. 
5. 1 and X3I. 6 1. 41. The Ait. Br. frequently refers to one view 
and refutes it by saying that one should not do so ( tat tatha 
m kuryat) or one should discard it { tat tat nddrtyam) e. g. vide 
chap. 12 7, 17. 1, 18. 8, 28 1, 29. 5. ' Vide also Tai. Br. L 1. 8, 
1 3. 1, HI. 8 8 for similar words. That different districts had 
different customs about marriages and other matters even 
before the times of the grhyasutTas and dharmasutTas has been 


1714 Vide H o£ Dh vol. II p 465 n. 1093d for the quotation from 
theDbarmasindhu, The n. UU P 613 remarks ‘trj g ar rp i ur 
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noted above (pp. 856-857) Baudhayana made a distinction about 
the customs of the northern and southern people ( countries ). 
That customs of the northern and southern countries differed 
is emphasized by many commentators and writers of digests. 
For example, the Mit. on Yaj. I 256 refers to the differing views 
of daksinatyas and udieyas on Ekoddista-sraddba, Sankara- 
bhatta in the introductory verses of the Dvaitanirbaya (or 
Dharma-dvaita-) expressly states that he will furnish solutions 
of knotty points in Dharmasastra after abiding by the viewB of 
southern writers. 1716 TheNirnayasindhn in its section on sapindya 
speaks of Sulapani, Vacaspati and Suddhiviveka as Gaudas 
and Maithilas, and points out that Sulapani in the Sambandha- 
viveka and the Sambandhatattva ( a Gauda work ) allow 
marriage with a girl separated by three gotras from the bride- 
groom, while the southern writers ( daksinatyas ) do not accept 
the view. But in those days there were no rigid territorial 
boundaries for certain practices or doctrines. For example, 
VijnSnesvara, Madana-ratna, Farijata, Vacaspati and Sulapani 
accepted the view that sapindya arises from community of the 
particles of the body, while Apararka, Smrticandnka and 
Madhava ( though they were southern writers like Vijnanesvara) 
held that sapindya was based on the offering of pmda, m 
sraddhas. The fashion of dividing Hindu works into schools 
and assigning them definite territorial limits W . J 

Colebrooke and has been perpetuated by decisions of to Frivy 
Council and of the Indian High courts Vide Collector <ff ad ‘‘ r 
v Mooloo 12 Mad. LA. 397 at p 432 (for reference to Colebrooke), 
p 435 (as to how schools arose ), pp. 436-437 (as to differ 
schools ) Strange results have flowed from this. The Vyavahara- 
mayukha, written by Nliakantha, whose family feeloI 'f d ^ 

himself wrote under the patronage of a Bundelia on , 
to be regarded as a work of 

and North Konkan (even s “ P ^ssubordLte to that of the 
in MahSrastra proper its * averg that j„ the section 

Mitaksara. The Mit on Y«J. H. 11 i t wbat is 
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already current among the people 1717 and that if Xaj. H. 118-119 
were interpreted to mean that the words ' what is acquired at the 
cost of paternal estate by a person himself’ stand by themselves 
and do not qualify the other clauses, then what is acquir- 
ed through friendship even at the cost of the paternal estate 
would not he liable to partition, which would be opposed to the 
practice among people. The Vyavahara-mayukha also 1718 says 
on Manu IX. 210 ( about reunion ) that the law and administra- 
tion of justice are generally based as is the case with grammar 
on people’s usages. The Vlramitrodaya also states that all 
writers of digests are agreed that smrtis on Vyavahara generally 
re-iterate recognized popular usages. 

Customs of countries and families have been specially 
recognized from very ancient times in the sphere of marriage. 
The Asv. gr. (17. 1-2 ) has been already cited above ( p. 856 ). 
The commentators on Asv. gr., HaTadatta and Narayana, both 
mention that in certain countries sexual intercourse is com- 
menced immediately after marriage, that thiB practice is oppos- 
ed to the rule in Asv. gr. 1 1. 10 that the married couple should 
be celibate after marriage for at least three nights ( if not for a 
longer period ) and that one should follow the rule laid down 
in the grhyasutia and not the usage of the country. The Ap. 
gr. (n. 15 ) remarks, 1719 ‘ people should understand from women 
( and others ) what procedure is ( to be followed according to 
the oustom of the country ) ’ and the commentator Sudarsana- 
carya notes that certain rites like the worship of planets, 
afikuraropana and the tying of prabsara ( a string or ribbon tied 
round the wrist) are usual and are performed with Vedic 
Mantras The Kathakagrhya ( 25. 7 ) allows the usages of 
countries and families to be observed in marriage and the 
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S T Usages ’ vk - Deva P 5la to stat- 
8 ™ pu *?° se ° f ths Vlsjfc . announcing the name of the maiden 
worship of family deity, striking with flowers and creepera 

The com. BrShmauabala states that in Kashmir at the time of 

marriage the mother-in-law or some other woman whose husband 
m alive ties an auspicious wreath on the heads of the bride and 
the bridegroom, that the mother-in-law places flowers on 
the feet, knees, shoulders and head of the bridegroom and on 
the same seven plaoes of the bride’s body flowers are placed 
but In the reverse order ( i. e. first on the left limb and then 
on the right). 


Haradatts on Gaut. XT. 20 (cited above in n 1663) mentions 
the following usages : in the Cola country while the sun i'b in 
the zodiaaal sign of Aries maidens draw with powders of 
•mrions colours on the ground an orb of the sun together with 
attendants and offer worship in the morning and evening; on 
the full moon day of MSrgasIrsa maidens putting on ornaments 
walk abont in the village and offer to a temple idol whatever 
they get in their wanderings ; when the sun is in the sign of 
the Crab, maidens worship the goddess Umft while the moon is 
in the constellation of the FurvS Phalgunls and offer to the gode 
mudga beans that have put forth sprouts and salt ; when the 
sun is in the sign of Pisces, house-holders worship the Goddess 
of wealth while the moon is in the constellation of TJttara 
Phalgunl. Ap. Dh. S. IL 6. 13. 7 notes that in certain countries 
the special portions of the eldest son in paternal wealth ate 
gold, dark-coloured cattle and black-coloured produce of the 
soil ( i. e. black grain ). Vide Br. and Tantravartika quoted 
above ( as to customs of certain countries). 

Several such illustrations may be furnished from other 
writers, but considerations of Bpace make it necessary to omit 
reference to them. 

The Par. gr. S. X. 8 states 1750 that the usages of villages 
may be followed, since a test says ‘ one should enter a village 
(i. e. follow the opinion of village elders ) in case of marriage 
and funeral rites J and since the Veda says that the village is 
the authority in these two.’ 
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Numei ous caste customs have teen recognized from ancient 
times to these days. Gaut. XL 20, Yas L IT, ManuL 11 , 
vm. 41 and 46, Kant. EL 7, Sukra IV. 5. 47 emphasize the 
validity of caste customs and call upon the king to enforce 
them. Y5J. I. '361 advises the king to punish those who swerve 
from the usages of their family, caste, guild, or group. Katya- 
yana (40) enjoins 1721 that the king should not disregard the 
fixed usages even of praltloma castes and of the inhabitants of 
inaccessible places ( mountain forts or habitations ), even if 
they be opposed (to the rules of smrtis). In the Paribhasa- 
prakasa Mitramisra holds 1122 that the usages of good audras 
free from moral defects are binding on their sons and others 
even though they do not know the Veda. 


Compared to Western Christian countries very great 
religious tolerance prevailed in ancient India Vide H. of Dh. 
vol. IL pp 388 (n. 928 a ), 723-724 for some remarks on this. 
Asoka in his Pillar Edict Yll ( E I. vol. H. p. 272 ) says that he 
looked after sanghas, brahmanas, Ajivakas and all other sects 
( pasanda ). The Bhagavadgita ( IX. 23-25 ) proclaims that the 
devotees that worship other gods do worship Krsna himself 
though in an irregular way and that those who offer worship to 
the Manes or to the elements reach the goals they desire. The 
Manasollasa enjoins 1723 that one should give up condemnation 
of or hatred towards other gods, that one should show reverence 
on seeing an image or a temple and Bhould not pass it over ( in 
contempt). People of different countries no doubt twitted each 
other on the customs and usages peculiar to each; hut it rarely 
went beyond the bandying of words. For example, even such a 
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philosophical work as the Jlvanmuktiviveka remarks 1724 that 
brahmanas of the south condemn even the learned brahmanas 
of the north as flesheaters and brahmanas of the north condemn 
southern brahmanas because they marry their maternal uncle's 
daughters and because they carry earthen vessels in fairs or on 
pilgrimages. It was on account of the general attitude of 
religious tolerance that the smrtis and digests prescribe that 
even the usages of heretical sects should be enforced by the 
king. Yaj, II. 192 prescribes 1725 that the king should guard 
against breach of the distinctive usages and conventions of 
guilds ( of artisans ), of traders, of heretical sects and bands ( of 
soldiers ). Narada ( samayasyanapakarma 1-3 ) states 1726 that 
the king should uphold the conventions of heretical sects, of 
traders, guilds and other groups and that whatever traditional 
usages, activities, mode of attendance and means of maintenance 
were peculiar to them should be permitted to them by the king 
without introducing any change. Among the matters of which 
the king was to take cognizance suo motu and included under 
praklrnaka by Narada (verse 2) was the transgression of the usages 
of heretics, traders, guilds and ganaB. Brhaspati provides 1727 
that in disputes among husbandmen, artisans, wrestlers, money- 
lenders, guilds, dancers, heretics, thieves, a decision is to be 
given in accordance with their conventions. It is no doubt true 
that certain smrtis present a sterner treatment of heretics and 
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the like Gaut. IX. 17 provides 1728 that a snataka should not 
talk with mlecchan, impure persons and sinners. Manu IX. 225 
prescribes that the king should banish from his capital gamblers, 
dancers, heretics, vintners &c. Manu IV. 30 holds that one should 
not honour as guests even by words 'persons who are heretics, 
rogues &c. and recommends that one 'should not reside in a 
country which is overrun by groups of heretics. Yaj II. 70 and 
Nar. (rnadana 180 ) say that a heretic ( pakhandi } or an atheist 
is not a proper witness These passages may be explained in 
various ways. Probably the prescriptions of Gautama and 
Manu refer to an age when the schism caused by Buddhists and 
Jainas was not very old and feelings between the followers of 
the Veda and the heretics ran high. But most of these prescrip- 
tions aTa addressed to the followers of the Veda as individuals. 
They do not negative the requirements laid down by Nar., Br. 
and others that the king ( though of a different persuasion ) was 
to enforce among heretics their own usages. It can be said 
without any fear of contradiction that at least from the 4th 
century A. D. onwards the policy of the State in India was ‘ to 
protect all religions, but to interfere with none ’. »» 

Customs of families will be briefly referred to later on in 
connection with modern law cases Among family customs the 
customs about the year when c aula was performed and the locks 
of hair kept on the head in the caula ceremony are frequently 
mentioned in the grhya sutras and other works Vide H of Dh 
vol. H pp. 260 and 265 


The digests contain numerous examples about the customs 
and usages that were adhered to among the followers of the 
several Vedic branches (saktas) and the grhya sutras in perform- 
ing several religious rites A few examples may be set out here 
by way of illustration. According to Yaj, I 242 the offering 
of pintfas to toe pitrs in a sraddha takes place after the hi ahmano 
invited at fee sraddha are fed, while Maun m LtT feat 
they were offered also before the brahmanas were fed Th t 
Sm 0 (on sraddha p.471) says that one should follow fee 
practice of one’s own Vedic sakha Among fee five 
sacrifices (ma/iajgyflos) one is pitryama which d 

( such as Katyayana ) m eans tarpana, while according to° Manu 
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ILL 81 it moans sraddha and the Sm. 0. (1 p 208 ) provides that 
one should follow one's sakha. The same remark applies to the 
number of handfuls of water offered in turpana ( Sm. C. L p. 191 
and Madanap5ri]Sta p, 286 ). About the month of pregnancy in 
which the ceremony of slmantonnayana was to be performed 
each person was to follow his own grhyasfitra ( Sm. 0 I. p. 17, 
and Par. M. L part 2 p. 22 ). The same holds good as to the day 
of nSmakarana ( Sm. 0, L p. 21, Par. M. I. part 2 p 25 ). It is 
not necessary to multiply examples. According to Gant. XL 
21-32 and others already cited above, the king has to enforce 
tlio usages of guilds ( sreni ) and corporations. Several such 
usages havo been oited above ( pp. 487-488 ) 



CHAPTER XXXIV 


KALIVARJYA 

( ACTIONS FORBIDDEN IN THE KALI AGE. ) 

It has been stated above ( pp. 865-866 ) that one of the 
several ways in which the conflict between several smrti texts 
was got over was to hold some of them as legislating for a 
bygone age ( yugatitara ). For example, when Harlta allowed 
upanayana to women, both the Srn. C. ( L 24 ) and Par. M. (1 2. 
p. 83 ) hold that the text refers to another fcalpa ( aeon ). In H 
of Dh. vol. IL ( on pp. 151, 162, 424, 451, 603, 612, 620, 750, 790, 796, 
928, 929, 934, 953, 1005 n, 1201 n ) reference has been made to 
several matters forbidden in the Kali age. It is remarkable in 
this connection to note that, though the ParasaraBmrti ( in 1. 24 ) 
claims par excellence to lay down the dharmas for the Kali age, 
several important provisions contained in it, viz. the remarriage 
of a married woman 1730 (Parasara IV. 30), the variation in 
the period of impurity due to births and deaths depending on 
the learning and character of a brahmana ( Parasara HI. 5-6 ), 
permission for a brahmana to partake of the food of five classes 
among fiudras (XI. 21 ) are included among Kalivarjyas by the 
Adityapurana (as quoted by writers of the 12th and later 
centuries ). It is necessary, therefore, to investigate into the 
origin and development Of the Yuga theory and of the topic of 
Kalivarjya. 

From the Mahabharata ( Santi 59 ), Manu ( L 81 ), Narada 
(L 1-2), Brhaspati and the Puranas it is clear that they all 
believed in the existence of an ideally perfect community in 
the dim past followed by gradual degeneracy and decline in 
morals, health and length of life. But they also believed that 
a cycle of decline would be followed in the far distant future 


1730 Some of the printed editions of Parasara ( IV. 30 ) rend irk ^ ... 
qfkwvr r? Suit But the Par, M. on it (vol. II part 1 p 53 ) makes it 
clear that this reading was fabricated by orthodox people and that Madhava 
at least read it as ofhwvT ftifntrt', as ho remarks 'aty w S-nnrnft 
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by another of moral perfection. The only pity i s that all works 
that are extant think that they are in the midst of a very 
sinful age and there is not a single work which thinks that the 
era of perfection may dawn in the very near future 


The. germ of the theory of progressive deterioration in 
morals is found even in the Egveda. In the famous dialogue 
of Yama and YamI the former exclaims in one place 173J ( Eg 
^ , those later ages are yet to come^wben sisters would 

do what is not sister-like \ The word ‘ yuga ’ occurs at least 
33 times in the Eg., but the exact meaning is somewhat doubt- 
ful. In a few, places it means ‘yoke ’( Eg X 60 8, X 101. 3 

and 4 ). In several places it appears to stand for a very brief 
period of time ( e, g. Eg. IE. 26. 3 ) Generally it means ' a 
generation ’ (as in Eg. I 92 11, 1. 103. 4, I 124 2, II 2 2, 
HI. 33 8, V. 52 4 ) In fig. I 158. 6, ‘ dirghatama mamateyo 
jujurvan dasame yuge ’ yuga probably means * a period of four 
or five years ’, while in Eg. VI 15. 8, VI. 8 5, X 72 2, X. 94 
l'2, X 97. 1 it should mean 1732 ‘ a long period of time ’ 1 In the 
Atharvaveda VIII. 2. 21 yuga appears to mean a period of 
several thousand years, two_ yugas being indicated as longer 
than 10000 years ( iatam lesyatam hayanan die yuge bin i catvau 
hTTimah ). Here there is a clear reference to four yugas and to 
the fact that yuga meant a very long period of time. What- 
ever be the meaning of the word in each passage, the Egveda 
does not contain the names of all the four well-known yugas 
viz. Krta, Treta, Dvapara and Kali. The word * Krta ’ when 
used in the Egveda appears to mean ' the best throw of dice 
or of the seeds of vibhltaka in gambling ’ ( X. 34. 6, X 43 5 ). 
In the Atharvaveda VII. 53. 2, 5, 6 krta has the same meaning 
Kali is the name of the author of Eg. VIE 66 and in verse 15 


1731. enuruT w #uH«3nrS i nr.x 10 . 10 . 

The Nirukta ( XV. 20 ) understood this verse in the sense given above 
‘ atH i iflmPcf tnwr wwmSt 3 'iim vv srrav. 

1. 113. 13 and III 33. 8 make it clear that must mean' future 1 ^ 51 
*g*rrr%«mt nut* i sun 

SR- I 113 13. Here the occurrence and sequence of gu, am and ' 3t,nn: 
leave no doubt about the meaning of the last word. 

1732. VI syf 5mrr grr i nr. X 97 

meant by Btgv is doubtful The ft** ft£f 

grr, While urn says . In ,h “ (Si Bi E. vo I. 41 

means 'three seasons of spring, rains and autum 

pp. 339-340). 
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of that hymn we read ‘ kalayo ma bibhltana ’ ( 0 descendants 
of Kali I do not be afraid ). In Bg. X. 89. 8 the Asvins are 
said to have rejuvenated Kali who had become old. Vide also 
Bg. I 112. 15 ( where Kali is said to have got a wife from 
Asvins ). But Kali as a throw of dice doeB not occur in the 
Beveda In the Atharvaveda VII 114 1 Kali 1733 means a 
throw of dice. The words krla, treta, dvapara and dskanda 
occur in the Tai S. IV. 3. 3, Vaj S. 30. 18 1734 and in the Sat. Br. 
XUL 6. 2. 9-10 ( S. B. E. vol. 44 p. 416 ). In later literature 
Kali is also called Tisya ( as in Bhismaparva 10. 3 ). In the 
Tai Br. IIL 4. 16 the word Kali is used 1733 in place of SRkanda 
In all the above places Krta and the other three words denote 
throws in gambling, Krta being the most lucky and Kali being 
the most unlucky. In another passage of the Tai 1736 Br. (1.5.11) 
we read ‘ the four stomas (Trivrt, Pancadasa, Saptadasa and 
Ekavimsa) are Krta and the five are Kali; therefore the 
calustoma (should be performed in the Jyotistoma ) ’. This 
shows that Krta meant a throw of four or any multiple of four 
and Kali a throw which when divided by four left one as 
remainder. The Aitareya Br. employs the words Krta 1737 and 
the other three in a metaphorical sense as representing progres- 
sively more desirable states of human activity, * one lying down 
becomes Kali, when about to leave the bed he becomes Dvapara, 
when rising he becomes Treta, and when he moves about he 


1733 ‘ nfii fit i vrn? n fit tjuifir- 

114 i. 

1734 tin A efi^qfi gt nv? - 

umrarag i hth .fi 30. 18 

1735 shiv %rarvt 3Tri%nv^ gmrrv umwsti i 

« m hi 4. is For vide awf vii 114. 4 ‘ 

asm unm explains 1 guir vftgreu >. 

The meanings of these technical expressions >0 gambling are extremely 
uncertain 

1736 ^ ^ 1 wi nsavira n. 1 mmv'mtrrfar 1 

fi.wt I 5 li. 

1737 sirs. nmfit unfit wr%riTm-3 sttt 1 nffrgwHr unfit 

^'5 " I 33 3 The ™*™**fa (15 19) reads nrutu m and 
^ IX. 301-302 seem to bo reminiscent of this verse 

of the ur. 
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becomes Krta The Sat. Br. V. 4. 4. 6 speaks of Kali 1 ’ 38 as 
' abhibhu ' ( the vanquisher ) and suggests that Kali is a throw 
of five that vanquishes all others. In the Chan. Up. IV. t. 4 it 
•is said * as ( in a game 1739 of dice ) all the lower throws are 
included in the Krta throw which becomes victorious, so to him 
( to Raikva ) comes ( the merit of ) all the good acts that people 
do ’. Here Sankara explains that Krta is a throw of dice having 
four marks, while other throws that have three, two or one 
mark are called Treta, Dvapara and Kali respectively. The 
Mundaka Up. L 2. 1 refers to Treta 1710 . ‘This is the truth; the 
sacrificial rites which the sages saw in the mantras ( i. e. as 
prescribed in the hymns of the Rgveda and other vedas) have 
been performed in many ways in the Treta ’. This last word iB 
explained by Sankaracarya in two ways, first as referring to 
the threefold priestly duties (of hotr, adhvaryu and udgatr) 
which are based on the three Vedas and alternatively as refer- 
ring to the Treta age. From this resume it appears that even 
up to the times of the latest period of Vedic literature (i. e, 
Upanisads ) the words Krta, Treta, Dvapara and Kali were used 
in the sense of throws of dice in gambling and that it is very 
doubtful whether they were used in the sense of different ages 
of the world. Even in the MahSbharata Krta 1 ’ 41 and Dvapara 
are used also in the sense of throws of dice (vide Virata 50. )> 

In the Gopatha Brahmana (i 28) there is a reference to the 
beginning of the DvSpara age. 

Even in the Vbdanga Jyotisa 1712 (of Rg.) the word yuga is used 

in the sense of a period of five years ( pancasamvatsaramayam 


1738. W) wmyww i a » r 
ft Jj. B E .' 

It is impossible to say definitely how the game was play . 
vol 41 P. 106 for a note on the various explanations 

s 03 ^ 1 I# 2< STT'lf 51 13 1 5 °' M 

1741 . wren 5 * ftfTfk nwsrv w sur sw 

ed. 45. 23 ). . m 1 nawflV ssnft * 

verse 5 of 
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yugadhyaksam praj&patioa ). The ancient PitamahasiddhSnta 
which, is not now extant, stated, according to the Pancasid- 
dhantika of Varahamihiia (XU 1), that yuga means five years 
of the Sun and the Moon ( ravitasinoh panca yugam varsani 
Pitamahopadistani ). This Bense of the word is still found in 
the Sabhaparva 11. 38, 

The Nirukta (L 20) distinguishes between ancient sageB and 
those of latex days in the words, 1743 ‘ the (ancient) sages had an 
intuitive perception of dkarma and they imparted the Vedic 
mantras by instruction to later ( sages ) who had no intuitive 
perception of dharma But it does not mention or refer to any 
theory of four yugaB. Both Gaut. L 3-4 and Ap. Dh. S. IE. 6. 13. 
7-9 give expression to the view that among sages of old 
transgressions of dharma and violent actions are observed, but 
that on account of their distinguished spiritual greatness they 
incurred no sin, while a person of later days, being weak in 
spiritual merit, should not imitate them, otherwise he would 
come to grief. Here a distinction is drawn between very 
ancient sages and later sages as regards the endowment of 
spiritual merit, hut nothing is said about the names or the 
theory of the font yugas. Ap. Dh. S. I. 2, 5. 4 further says 1744 
that sages are not horn among men of later days {avaresu) on 
account of the transgressions of religious ordinances ( prevalent 
in later ages). Therefore, it would not he quite wrong to assume ' 
that the theory had not been fully developed even in the times of 
the early dharmasntras of Gaut. and Ap. even though both 
held that they were living in an age of decline and that sages 
coming aftei the authors of the tnanli as were inferior. 

Here epigraphic evidence affords some help in fixing the 
lower limit of the period when the theory of yugas must have 
been developed. 

In the Rock Edicts of Asoka No. 4 and No 5 we have at 
Kalsi and two other places the words *ava kapam’ (yavat 
kalpam ) and at Girnar the words 1 ava samvata kapa’ which 
mean up to the end of the kalpa’ or ‘up to the end of the 
kalpa when the clouds or fires of destruction called samvarta 


tsnsw I. 20. Almost the same words occur in 183. 67 

1744. ST 5rpr% I 3UV. O.S.I.2. 5 4 

112 
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will arise' 174 *. Vide C T r T 

cates that the idea of a 1 If. MO, 30 - 33 . Tkte i„ dl . 

of which the n“i“„e w»U ill ° f tims “» «* 

S’jn M^T r h?a f b “" ta *» 4 " to 'XZI&Vo 

- - Mr=r.ljy 

sis 

MlSfi ! J! 8 ? 1 ^ 0118 dat9d iH thS 96th year of the Gupta era 

( * . 16 A. D ) Dhruvasarman is praised as following the path 
of righteous conduct which prevailed in Krtayuga, 1718 while 
t 0 Ghammak copperplate of the Vakataka emperor Pravara- 
senalT also speaks of Krfcayuga (Gupta Inscriptions No. 55 
p. 237 at p. 240 ) The Talgunda inscription of the early 
Kadamba king Kakusthavarman refers to Kaliyuga ( E. I. vol. 
VIUp. 34) It is not necessary to adduce passages from ins- 
criptions of a later date. From the above it may he said that 
the theory of yugas and kalpas had begun to take shape at 
least in the 4th or 3rd century B. C. and that in the first cen- 
turies of the Christian era it had beBU fully developed. It must 
have gone through several stages in the course of its develop- 
ment. For example, Brahmagupta (Brahmasphuta-siddhanta 
XL 10 ) states that the theory of yugas, Manus and kalpas Bet 
out by Aryabhata was not like that of the Bmrtis. 


The same conclusion is arrived at from a consideration 
of the classical Sanskrit literature. The theory of yugas and 
manvantaras as detailed in the Hahabharata ( Vanaparva chap- 
ters 149, 188, Santi chapters 69, 231-232 ), Manu chap. I, Visnu- 
dharma-sutra XX. 1-21, the Puranas ( such as Visnu I. 3, VI 3, 
Mtokandey a 46, Brahma 229-230, Matsya 142-144) and astro- 
nomical writers from Brahmagupta is briefly as follows: Xrta, 
Treta, Dvapara and Kali comprise together with the period 


1745. Compare : ua: wufad W HTUt i 

I rrsnri 188. 69. 

1746. stram m E. I vol. VIII p. 36 af p. 43. 


1747. 


n- — which occurs as an 


epithet of Yuvamabaraja Vtsmigopavarman in I A vol V. p. P* 
of Simhavarman in the Pikira grant in E. I. vol. VIII p I 9 at p. 

1748. ia Gupta Intonp “° n 

No. 10 pp. 44-45. 
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called sandhyd (that precedes each yuga) and the period call- 
ed sandbyafnta ( that follows each yuga ) 12000 years, i e. Krta, 
Treta, Dvapara and Kali extend respectively over 4000, 3000, 
2000, 1000 years and sandhya and sandhyamSa of these four 
extend over 400, 300, 200 and 100 years each ( i. e the sandhya 
of Krta is 400 years and the sandhyamsa of Krta is 400 years 
and so on). But these are divine years. Each divine year is 
equal to 360 human years. Therefore we have to multiply 12000 
by 360 to arrive at the number of human years in the four 
yugas ( i. e. the figure is 4320000 ). The Krtayuga with its 
sandhya and Bandhyamsa comes to 1728000 human years, 
Treta to 1296000, Dvapara to 864000 and Kali to 432000 These 
four yugas are together called sometimes caturyuga (Manu 
I 71 ) or simply yuga also ( V anaparva 188. 27, Santi 232. 29 ); 
1000 of these four yugas constitute a day of Brahma, which is 
called Kalpa. The night of Brahma is of the same duration. At 
the end of a kalpa the universe is resolved into Brahma ( and this 
is called p?afaya ) and at the end of Brahma’s night the world ib 
created again In one day of Brahma there are 14 Manus and 
therefore each Manvantara is equal to about 71 caturyugas{1000 
divided hy 14 ) The life of Brahma is 100, out of which half is 
gone and therefore the present is said to he the 2nd or latter half 
( dmtiya paiaidha) of the life of Brahma and at present the 
kalpa that is running is called Yaraha Eroin the above it 
will be seen that, according to the Puranas, the universe has 
been created and dissolved many times and there have been 
numerous Mauvantaras also (vide Manu 1 80) The four 
yugas in various ways differ in their characteristics. Krta is 
so called because it is an age in wbicb everything is fulfilled 
by every one and nothing is left to be done 1749 The symbolic 
colours of the four yugas are respectively white, yellow, red 
and dark ( Yanaparva 189. 32 ) In Krta, Dharma prevails in 
all its perfection and it stands with all its four feet ( dbanua 
being figuratively spoken of as vrsa, 1750 a bull, in Manu Y3H. 
16 and Yanaparva 190. 9 ) and it declines or deteriorates by a 
quarter in each of the following yugas (Manu L 81-82 
= Santi 232. 23-24 ), so that in Kali only one quarter ( or one 
foot ) of dharma remains and adharma occupies three quarters. 
In Krta people are entirely free from diseases, secure all that 

1749 dlw-i *JTT^ I 149 IX, 

, 1/50. "Eh 'dqi'Uwjirii 1 SUnfedx Uwf JTgci) to- 

S 190. 9. 
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they desire and the length of hnman life is four hundred years, 
all of which decline by one quarter successively in the follow- 
ing three yugas ( Manu I 83=Sinti 232 25 ). The dharmas in 
each of the four yugas are different ; tapas was the highest in 
Krta, philosophic knowledge in Treta, sacrifice in Dvapara and 
charity alone in Kali (Mann I 85-86 = Parasara L 22-23 
=Santi 232. 27-28). Manu I 85, SSnti 232 27 and 261. 8, 
Parasara L 22 all have the same verse stating that the dharmas 
prescribed for men in each yuga differ. 

In Krta, Treta, Dvapara and Kali the dharmas ( that should 
be observed ) are respectively declared by Mann, Gautama, 
Sahkha-Likhita and Parasara ( Parasara i 24 ) In Krta there 
was a single varna but at the end of Kali almost all trill 
be sfidras (Brahma 229. 52, Matsya 244.78) Parasara (I 
25-28 ) points out other characteristics of the four yugas, which 
need not he detailed here. Manu IX. 30X and e02, however, 
indicate that the yugas are not watertight parts of Time, It 
Is the king who can by his conduct introduce the characteristics 
of one yuga into another. Medhatithi on Manu IX. 301 explains 
that the king should not be misled into thinking that Kali is a 
historical part of Time and that he ( the king ) cannot therefore 
be Kali or Krta, but that it is the king’s way of conducting 
himself that will produce the conditions of the several yugas 
among his people. 

In Yanaparva 149. 11-38, Yayu 32 and 57-58, Linga 39 
Matsva 142-144, Garuda 223, Karadapurana ( purvardba 41 ) 

of the four yugas, which are passed over here B,1 V * 1 ® 
important to see how the Great I*ic < ^Sapurana 

nature of Kaliyuga. Yanaparvachap.l88andl90,thej s P r g 

chapter of the Gargasamhifca ( pu Varivamsa ( Bhavisya 
vol. 14 pp- 400 £ by K. P. ’ 0 y- 58 an a 99. 391- 

chap. 3.5 ff ), the Brabmapurana ^ Btegavata 

428, Matsya 144 J ^ ^^^SUrses 21-88), 
m a , Brajnwja IL others present, often a 

Lihga 40, Kxsimha 54. 1 dismal aud harrowing account 


1551. Vide Appendix. 
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the Kali age substitutes will be invented for yajrias, gifts and 
vratas ; brahmanas will do actions prescribed as peculiar to 
sudras and sudras will be acquiring wealth (which is the 
peculiar privilege of vaisyas) or they will maintain themselves 
by following the profession of arms; brahmanas giving up the 
study of the Veda and the performance of sacrifices and devoid 
of the staff and deer skin will eat anything (i. e. will not 
observe rules about bhalcsyabhaksya ) ; brahmanas _will_ not 
engage in japa (muttering of Vedic mantras), while sudras 
will be intent on japa ; when the world will he turned topsy- 
turvy, it will be the first indication of coming destruction; many 
vileccha kings will rule over the earth, who will he sinful, will 
issue false edicts and will be engaged in fruitless wrangling ; 
there will be Andhras, Sakas, Pulindas, Yavanas, Kambojas, 
Bahlikas ( f rom Balkh) and valiant Abhlras (as rulers); no 
brahmana will maintain himself by pursuing his own dharma ; 
ksatriyas and vaisyas will indulge in prohibited or bad acti- 
vities; people will be short-lived, have little strength, their 
valour and prowess will be insignificant, their spirits will be 
low and their bodies diminutive and they will speak words 
that have very little truth; countries will be mostly untenanted 
and the spaces will be occupied by beasts and snakes: people 
will be engaged in dry discussions about brahma ( they will have 
no realisation or experience of brahma), sudras will employ 
the word ‘hhoh’ (in addressing others 1752 of higher classes) 
and brahmanas will employ the word arya { in addressing peo- 
ples other than brahmanas ) ; swarms of insects will abound ; 
all perfumes will not smell as fragrant as before and fluids 
will lose-their sweet taste; women will have numerous progeny, 
will be of short stature, devoid of character and good conduct 
and engage in sexual intercourse against the order of nature ; 
countries will suffer pangs of hunger 1753 , squares where four 

1752. This would be against the rules of dbatmasutras and smrtis 
about abhivadana Vide H. of Dh vol II. pp 336-339. 

1753. Nilakantha notes that the verse &c was vari- 

ously explained before him , srg meant either ‘ food ' or 1 sulka ' ; means 
Qaiq . Rtv means Veda, 'qgeuu means srrgprr or the square where four roads 
meet, means rpr. himself explains differently. According to him 
the explanation is . 3igrrei t>355 if g^rnnTEHT , fsTVT- 

UVwnfsihrrRT wvvwnuj: U'wr&vf v§ ^ RwgjU' , rervr 

tuPitit, %iiti 5 ^ nnvv vmf 

The p 241 quotes the verse 

and then remarks ‘ 3 KVnfa l<; U Tg Uti- m€f 3^ r?3PJ If? 
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roads meet will lie full of mulch girls, and women will give 
up tbeir chastity ; cows will yield little milk ; trees will pro- 
duce few flowers and fruits and will abound in crows , brah- 
manas will receive gifts from kings that are guilty of brSh- 
mana murder and that falsely accuse others of grave sins, 
people in the various spaces will bB dunned for alms by brah- 
manas steeped in greed and ignorance, who falsely make a 
pretence of their being religious; householders afraid of the 
burden of taxation, guilty of thieving and subsisting on trade, 
will remain concealed under the false garb of ascetics; brSh- 
manas pretending to be brabmacarins will, through greed of 
wealth, fraudulently allow tbeir nails and hair to giow; persons 
in the various stages of life, that observe false rules of conduct 
but arc drunkards and indulge in incest, will desire mundane 
objects and the increase of flesh and blood, the asramas (forest 
dwellings) will be full of various heretical opinions and will 
extol the merits of food provided by others ( out of charity ) , 
Indra will not send down rain at the proper season and all seeds 
will not put forth proper growth; people will take delight in 
killing and will be impure and abundant will be the fruit of 
adbarma; whoever will then be acting according to his dharma 
may be regarded as having a Bbort timB to live, since there 
will be no dharraa whatever (in Kaliyuga); people will sell 
goods mostly with false weights and measures and traders 
will he full of many tricks ; the righteous will wither away, 
the sinful will prosper ; dharma will lose its strength and 
adbarma will he powerful; those who follow dhama will 
have slorf lives and will he poor, while those who give up 

trust will mostly he rea y sporting grounds of 

saying ‘it was never so be infested by 

towns and temples belongi , bBings ; girls of seven 

beasts and birds that prey S of ten or twelve 

or eight years will become Pregnantand m i ^ ^ ^ 
years old will have eons horn ? k decline in the 

£S5r 

— * ** iu * 
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will deceive worthy husbands, will be of bad character and 
will have intercourse with slaves and even beasts ; wives of 
heroes will resort to other men and will be guilty of adultery 
even while their husbands are alive. 175i 

The dates of the composition of the Puranas not being 
beyond controversy, it would be difficult to point to a particular 
period as the time when the full-fledged theory of the yogas 
was developed. But this much can be stated with certainty 
that by the 4th century A. D. at the latest the theory had been 
completely developed. Aryabhata 1,55 ( in Kalakriyapada 10 ) 
states that when three padas of the yuga ( i. e. Krta, Treta and 
Dvapara ) and 3600 years more had elapsed, he was 23 years 
old i e { accepting the calculations current at present ) 
in 499 A. D. Aryabhata was 23 years old and so was born 
in 476 A. D In his Pancasiddhantika Varahamihira 1756 (505 
to 587 A. D ) summarises the data of several astronomical 


1754. It would be interesting to compare the descriptions of Kali 
given in the Mahabharata and the several Puranas. Some verses are com- 
mon to several of them and the ideas are almost the same throughout. 
The principal counts m the indictment are that there will be sudra and 
Mleccha Tings, that heretical sects will predominate, that the ordered 
duties and privileges of the several castes will be turned topsyturvy and 
there will be great physical and moral decline. After Vanaparva chap. 18S 
there is an additional description in chap 190 of what will happen in the Kali 
age, which appears, from the express words of Vanaparva 191. 16, to have 
been taken from the Vayupnrana. So this chapter is a later interpolation 
The verse 5-c. occurs again in Vanaparva 190 52 and also in 

Harivamsa (Bhavisyaparva 3. 12), Brahmapurana 230. 11, Matsya 47 258* 
Two characteristic verses are- ^5*5^1 5=31. qi wrremu I 

ufipnrfsb n 230. 13, 58 59, 

i4gU»3 II 31 59-60. Hanvamsa, Bhavisyaparva 3. 15) and 

vTuirsrsra^g w ' stirfV 190 67. 

The first says that sudras with white teeth and (professing to have) 
curbed their senses, with the head shaved and wearing ochre-coloured robes 
and maintaining themselves on false doctrines will propound dharma. 
This is a direct attack on Buddhist monks taken from the class of sudras. 
The 2nd says that the earth will be covered with edifices enshrining bones 
(of Buddha) and not with temples of gods, The idea about girls of 5, 6 
and 7 being mothers occurs in Ylsnupnrana VI 1 41-42, Brahma 229. 
41-42, Knradiya Purvirdha 41. 64 and elsewhere. 

1755 ^vw»3Tnt i svnbin 

tavunUTai r. cyi aTtfiq i qi J 10. This docs not necessarily mean that 
he composed this work when he was only 23. 

1756. Vide J. A. S. B for 1912 pp. 275-278 for the dato of Varaha- 
mihira. 
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Siddhfintas of which Bomaka is one, about which Brahmagupta 
remarks that the Romaka siddhSnta is outside the pale of 
smrtis because 1757 it omits all mention of yugas, manvantaras 
and kalpas that have been regarded by the smrtis as useful in 
measuring time. Kalidasa 1753 in Raghuvamsa 15. 96 speaks 
of dharma as having only three feet ( in Treta ) when Rama 
made up his mind to depart from this world. No scholar will 
assign to Kalidasa a date later than the middle of the 5th 
century A. D. Therefore the theory of yugaB muBt be deemed 
to have been perfected long before 400 A. D. K. P. Jayaswal 
holds that the Yugapurana chapter of the Garga-samhita was 
composed about 50 B. O. ( J. B. O. R. S. vol. 14 p. 399 ) and he 
is probably right. 


At present it is the practice to hold Kali 5046 ( expired ) as 
equal to 1945 A. D, or sales 1867 or sarnvat 2001-2. But it appears 
that there were several views about the date of the beginning 
of the Kaliyuga. The exact starting point on the above computa- 
tion was Friday, 18th February 3102 B. C. One view was that 
Kaliyuga was about to begin when the great Mahabharata war 
was fought out . 1757 This view is expressed in the Aihole 
Inscription which appears to equate the beginning of Kali with 

the Bharata war and states that 3735yBars ( expired ) from the 

Bharata war are equal to 556 years of the saka era . 17 Arya- 
bhata knew this computation, since he says that he was 
23 years old when three parts of the ( great) yuga and 3 ° 00 _“® 
elapsed ( Kala-kriyapada, verse 10 ). Another view set forth m 
the Puxanas is that Kaliyuga began when Krana finished his 
avatara and went to heaven . 1761 This would put the beginning 

1757 gqjmUSUfir'TT 931^1 hr- 

- 7 I 13 a by S.B. Diksbit(2nd ed of 1931) m HR 

SS flourished from 598 A D to at least 665 AD. 

' ^1758 


3577^* 2* 13 • 3JIH 6f»Jc$3*T 

tjarreus wr ^ *SS vasuns ** 

E. I. vol. VI p. 1 at p. 7. --pa. . sriffaw: enSyVUUV U?r 

1761. Thrums XIX. 2 33 reads 

-^,,^99.428-429.-^1^4.241 ^ ^ JV . 2 *40 

ZZZ&'SL'fSES’ «- » — "*• 
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of Kaliyuga several years after the date arrived at on the first 
view. 1762 Yide Mausalaparva chap. 1. 13 and 2. 20 for 
reference to the lapse of 36 years before Krsna’s passing away. 
The Yugapurana appears to make Kaliyuga start on the day 
Draupadl died ( vide J. B O. R. S vol. 14 p. 400 ). Another 
view is that of Yarahamihira who says that the constellation 
of the Great Bear was in Magha when Yudhisthira was on the 
throne and that that time is arrived at by adding 2526 years 
to the saka year. 1763 This would place Yudhisthira in 653 of 
the Kali age ( as calculated at present ) and not at the end of 
Dvapara and the beginning of Kali The Rajatarangim I. 56 
quotes the Brhat-samhita and holds that Kurus and Pandavas 
flourished in 653 of the Kali yuga ( I 51 ). Great efforts have 


1762. Vide J R. A S for 1911 pp 479ff and 675ff about the Kaliyuga 
audits era; 'Five thousand years ago, the Mahabbarata -war’ a paper 
by Dr. D. S. Tnveda in Festschrift Kane pp 515-525 in which after 
setting out many divergent views and criticizing them, it is held that the 
Mahabbarata war was fought out m 3157S C , 'Puranic date of Mahabharata’, 
a paper by Mr. M. Raja Rao in the Bulletin of the Ganganath Jha Research 
Society, vol II pp. 125-143. which mentions numerous dates suggested 
by various scholars I am not at all convinced of the correctness of Dr. 
Triveda’s conclusions, in spite of the great learning that he brings to bear 
on the problem. Vide also his paper in "Bharatiya Yidya vol, VI [1945) 
pp. 117-120. 

1763. 3UU=T rninj 5^- IjTTKra Jiff 5F$fKr U®- 

‘fclti-ffrev ii ^rai^rr 13 3 This is not a verse of Garga as some scholars 
assert. In 13 2 Varahamihira promises that he will dilate on the movements 
of the se\ en sages ( mur icons) according to the opinion of Vrddhagarga. It 
appears that 13 3 is his own verse. Garga held the opinion that the Great 
Bear remained in one constellation for one hundred years That is all 
TJtpala quotes the verse of Garga, but it is tn the Anostnbh metre It was 
believed by the authors of the Puranas and even by such astronomers as 
Varahamihira that the constellation of the Great Bear remained in each 
r.at.ratra for a hundred years. Vide Br. Sam. 13 4, Bhagavata XII 2 
27— 28, Matsya 273. 40-44, Yayu 95. 421-422, Visnu TV 24 33 Mr Velamli 
Gopal Aiyer in * Chronology of Ancient India ' ( p 75 ) holds that * sad-di ika- 
panca dvi ' means 26 times 25 i e 650 years and that we should read 
•sahyaKla’ or ‘satyatala’ (p. 73 ) instead of 1 sakakala’ in Br. Sam, 13 3 
in order to correct the error of one matra in the 4 th quarter of the verse 
In this last he is in error; he forgets that, according to works on chandas- 
sistra, a short syllable at the end of a pada is deemed to be prosodially 
long (and therefore the last syllable m Br. Sadi 13. 3 is long) Besides, 
he is not able to cite a single example to show why the usual rule of 
WRvtrrfh: should not be followed here also or that Varahamihira clscu here 
enp’oys a similar method in a compound word, 

113 
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been made by several scholars to meet this discrepancy by 
explaining the word ‘ sad-dvika-panoa-dviyutah ’ ( in the Brhat- 
samhita ) in various fanciful ways, whioh are far from 
satisfactory. There is no reason why dvika should not 
straightforwardly be taken in the sense of ‘two’, 1764 as the 
LUavati and Br. Sam. 71. 5 itself do. 


It is difficult to believe that the Sakakala referred to m 
that verse is different from the Sakendrakala or Sakbhupakala, 
which the PancasiddhSntikS (18) and the Brhat-samhitd (8. 
20-21 ) make use of in several places At least Varahamihira 
gives no such indication. Mr. 0. V. Vaidya in his ‘Haha- 
bhSrata, a criticism’ pp. 80-81 holds that the Sakakala referred 
to in the verse ‘ asan maghasu &c. ' is the era of Buddha’s 
Hirvana. There is hardly any warrant for this assumption. 
His interpretation of ‘ sad-dvika-panca-dviyutah ’ as meaning 
2566 (and not 2526) is not bad and does not seriously affect the 
argument about the date of Yudhisthira. On that interpretation 
Yudhisthira would he placed in 2488 B. C. ( instead of in 2448 
B. 0.). But there is no reason why the usual values of sal 
( six ), dmka ( two ) and other words should not be understood 
to be meant here. 


The data contained in the Nidhanpur plates of Bhaskara- 
varman (E. I vol. XII p. 65), when properly scrutinized, appear 
to favour the position of Varahamihira, Those plates in sett- 
ing out the genealogy of Bhaskaravarman start with Naraka, 
whose son Bhagadatta fought on the side of the Kauravas in 
the Mahabharata war and was killed by Arjuna (vide Ihona- 
narva chap 29 ) Bhagadatta’s son is said to have been Vajra- 

datta. After Vajradatta his descendants ruled over Ksmarupa 

for 3000 years and then Pusyavarman, a scion of th > Bhaga- 
datta family, became king of Kamarupa. King Bhaskara- 
varman was 12th from Pusyavarman and ^as a contemporary 

the 5th century A D. Adding 3000 and Vftjra - 

the plates to ^ave intervened between Puj ^ Vajradatta 
date, we arrive at about 2500 B. & « t te war . This 

and therefore approximately of the Mana _ _____ 


1764. The c5irfl4'cR ( 


verse Z62, Aland cd ) reads fcm- 
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corresponds rattier very closely with the statement of Varaha* 
mihira who puts Yudhisthira’s reign at 653 Kaliyuga ( i. e. 
3448 B. 0. ). On the other hand, if we assume that the Maha- 
bharata wst was fought in or that Kaliyuga started in 3101 
B. C , then Pusyavarman who flourished 3000 years after the 
MahabhaTata war would have to be placed about 101 B. c. and 
there will be an interval of about 700 or 750 years between 
Pusyavarman and BhaskaTavarman. A period of 700 or 750 years 
for 12 rulers would work at about 60 years for each ruler, which 
is a very improbable average Therefore the Nidhanpur' plates do 
not support the hypothesis that the Mahabharata war was 
fought about 3101 B. c , but rather support the statement of 
Varahamihira that it was fought about 2500 B. C. 


Another epoch for the Mahabharata war and the beginning 
of Kaliyuga is indicated by some passages of historic impor- 
tance found in some of the Puranas The Vayupurana (99, 4-15) 
and the Matsyapurana ( 273. 36 ) say that from the birth of 
Parlksit to the coronation of Mahapadma (Nanda) a period 
of 1050 years elapsed, while the Bhagavata XIL 2. 26 assigns 
1015 yearB for the same. There is some mistake in the Purana 
texts here. The Matsya ( in chap. 271. 17-30 ) enumerates the 
kings of the Barhadratha dynasty of Magadha descended from 
Sahadeva, son of Jarasandha, and states that the dynasty will 
rule (i. e ruled) for a thousand years. Then chap. 272 (verses 1-5) 
speaks of five kings, who will be followed by the SiSunaka 
dynasty, that together reigned for 360 years and the last king 
in which was Mahanandi ( verses 6-13 ) whose son from a sudra 
wife was Mahapadma (2/2. 18 ). So if the years of these three 
dynasties are added we get the period of about 1500 years. This 
is supported by the Bhagavatapuiana ( IX 22. 48 and XII 1-2 ) 
and Vayupurana ( 99. 308-321), which latter says that 32 kings of 
the Barhadratha dynasty will rule for 1000, then five Vitihotra 
kings for 138 years (Pradyota and others) and then the 
Saisunaka ( Sisunaga in the Bhagavata and in the Brahmanda- 
purana HI. 74. 134-135 ) dynasty for 362 ( in all exactly 
1500 years ). The same periods are given by the Visnupurana 
v Iv. 23 and 24 ) and by the Brahmandapurana UL 74. 121-135 
Srldhara in his comment on Bhagavata XIL 2, 26 states that 
the interval between Parlksit and Nanda is 1498 as the 
BhagaTata bolds that the SaiSunaga dynasty ruled for 360 years 
7 4-6 ‘ Theief0Te tte P I opeT reading in the Vayupurana 
r Matsyapurana or the Bhagavata should be ‘pancasatottaTam’ 
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instead of ' pancasaduttaram 1 or 1 pancadasottaram. ' Taking 
the interval between Parlksit and Nanda to be 1500 years and 
holding as most modern scholars do that the Nandas flourished 
in the 4th century B. C., Parlksit, the grandson of Arjuna, the 
Mahabharata war and the beginning of Kaliyuga would have 
to be placed in the 19th century B 0 Therefore there are sofar three 
main different epochs for the Mahabharata war viz. 3101 B. O , 
‘4448 B. C. and about 1900 B. O. All the three are well attested 
by evidence dating at least from about the 5th century A. D. 
One cannot dogmatically say that a certain tradition alone out 
of these three is the only correct one. All that one can say is 
that one prefers a particular tradition to the other two. Since 
the epoch of 1900 B. C. is supported by the Puranas in great 
detail by citing the names of the several kings and their regnal 
years I personally regard the epoch of 1900 B. C. for the Maha- 
bharata war as more probable than the other two It is best to 
acknowledge one’s inability to assign a certain date to the 
Mahabharata war ratber than twist plain words or ignore al 
together inconvenient passages or put on them fanciful or far- 
fetched interpretations. The first desideratum is to prepare 
critical editions of the important puranas from the best mss 

material. Even then it is, doubtful whether unanimity among 

scholars can he secured. A scholarly beginning was_ made by 
Pargiter in his book ‘ The Parana texts of the dynasties of the 
Kali Age ’ ( 1913 ). He compares the material available m the 
printed editions of several Puranas and Mbs on the subjec o 
royal dynasties. One cannot or may not agree with many the 
assumptions and inferences that he makes or draws, yet one cann 
withhold admiration for his industry and method. ^re^Ple, 
I cannot agree with him when he takes bhavisye kathite; 

the Mateyapurana or ‘ bhavisye patloute » of Vayu 9! U 

• Si * — — » - 

Mahabharata , . 

It i„ not pomible *> '““TL $ 

detailed nHku Sot on. or two taportant 
the date of the Mahabharata warn 
matters will have to be referred to here 
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furnished hy the Mahahharata and relying on the far-fetched 
and wrong interpretation put by him on the words of the Brhat- 
samhita ( quoted above ) and on the fact that the, Kollam era 
in Malabar appears to take 1177 B. c as the starting point for 
Kaliyuga arrives at the conclusion that the Mahahharata war 
took place in the latter part of 1194 B. C. This theory goes 
against all the three other starting points which are supported 
by comparatively ancient and authoritative evidence. 


The information derived from the fragments of the work 
of Megasthenes on India are supposed to shed some light 
on this vexed problem xn one fragment ( p. 115 of ’ Ancient 
India as described by Megasthenes &c. ' ) occurs the passage : 
‘ From him { i. e. Bacchus ) to Alexander the Great 6451 years 
are reckoned with three months additional, the calculation 
being made by counting the kings that reigned in the inter- 
mediate period to the number of 153 An extract from Pliny 
makes out the number of kings to be 154. As against this we 
have the statement in the ‘Indika’ of Arrian ( 2nd century 
A.D., translated hy McCrindle, p. 203): ‘From the time of 
Dionysos to Sandrakottus, the Indians counted 153 kings and 
a period of 6042 years, hut among these a republic was thrice 

established another to 300 years and another to 120 years. 

The Indians also tell us that Dionysos was earlier t ha n Heracles' 
by fifteen generations and that except him no one made a 
hostile invasion of India’. This passage is of very great im- 
portance for one reason, viz that it proves that in the 4th 
century B C there was a persistent Indian tradition which 
™ Ietl * }ac " * n< fran civilization and ordered government to 
6000 years before the 4th century B. C But there is great 
doubt as to what Megasthenes actually wrote and there is some 
divergence as to the number of years and kings also. Besides, 
this has no direct bearing on the date of the Mahahharata war 
or the beginning of Kaliyuga, unless Heracles is taken to be 
Han-Ktsna, as some scholars t7K do. The account of Heracles 
( pp 201-203 of McCrindle’s work ) agrees in some respects with 
the legends about Krsna viz. that he was honoured by tbo 
Sourasenoi ( Surasenas ), an Indian tribe w ho possess two large 

v,de - Mr : c V - Vina * a ' s ‘ MabSbMrata, a criticism • pp. 75-76, 
;vhere .gnonng the Enures of total >ears <„* 6042 or 6451, be cow* to 
oaclasion that Krsna flourished about 3101 n c since 138 Kint »5 

S:s:“rirr ttos ae caadr ^^ « y 

jears, Caking 20 jears as the average for each reign 
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cities Methora ( Mathura ) and Cleisobora and that Heracles 
had many wives; but then there are other anecdotes about 
Heracles which do not at all agree viz his having a daughter 
Fandaia with whom when she was only seven Heracles had 
intercourse for raising a mighty race. Here there fe some confus- 
ion with the Pandavas and Hunt! or with the Pandyan kingdom 
in the South. Moreover, 6000 years for 153 or 154 kings is 
rather a very long period. It oannot be said that a king is only 
a unit of time in these computations ( 40 years on an average), 
since such Puranas sb the Vayu and the Matsya expressly mention 
the number of years that each dynasty held sway, the number 
of kings belonging to each dynastly and the lengths of the 
reigns of several kings It is no doubt true that the details 
of the names of the several kings, the number of kings and the 
duration of their reigns do not always tally. It appears that 
the Puranas that contain historical material were recast at diffe- 
rent times, e. g. the Vayupurana ( 99. 383 ) refers to the Guptas 
while the Matsyapurana is silent about them. The extant 
Puranas cannot he supposed to have given imaginary details 
about historical dynasties, but they must have had before them 
older records or traditions. The Puranas do not appear to have 


The authors surely knew-that the total of the several dynasties 
between Pariksit and Nanda did not square with the total of 
the lengths of the reigns of the several individual kings. But 

Rev ive both these without trying to solve the dfacrepanci 
a* they wanted to record all the traditions they had got before 

th0m ' t ^^of o^k^wle d ge^ they ° can ndf u nfortunately form 
ancient times. 

references in the Epic. 

The »u»ber of 

BMrata wax »» d of Shankar Belbkhua DlM»t 

of them only are noted here. Th History of Indian Astronomy 
in bis exhaustive srtame™ FF' “*! 
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view that the Mahabharata waT was fought in 3101 B. 0 Mr. N. 
Jagannatha Rao writes a book on * the Age of the Mahabharata 
war* (Bezwada, 1931), in which he disputes the identity 
of Candragupta Maurya with Sandracotfcus mentioned by 
Megasthenes, holds that Sandracottus is the Gupta Emperor 
Candragupta, that the date of Candragupta Maurya would be 
about 1535 B C., that the word ‘ Sakakala ’ in the Brhatsamkita 
refers really to the era of the Persian Emperor Cyrus about 
550 B. c. and that the Great War was fought in 3139 B. G. The 
work does not go deeply into anything and is rather superficial. 
There is a lengthy and interesting article by Mr. K. G. Sankar 
on ‘some problems of Indian Chronology’ in AnnalB of the 
B. O. E. Institute, Poona, vol. XII pp. 301-361 in which he seems 
to favour 1198 B. C. as the date of the Mahabharata war. 
Mr. J. S. Karandikar, editor of the * Kesari * (Poona), contribut- 
ed certain articles ( in Marathi ) which are now issued as a 
booklet (1939), in which he examines many of the astronomical 
references in the Mahabharata and the Pauranic lists about the 
dynasties of ancient Indian kings and arrives at the conclu- 
sion that the Mahabharata war was fought in 1931 B. a Though 
I differ from him in important details, I think that the date 
arrived at by him appears to he one of the two probable or best 
authenticated dates among the several dates proposed by various 
scholars Prof. P. C. Sen-Gupta contributed a paper to the Journal 
of the Bengal Asiatic Society in 1937, vol. HL pp 101-119, in 
which he discusses the date of the Mahabharata war and arrives 
at the conclusion that the Bharata waT was fought about 2449 
B c. This also is a very probable date and has the authority 
of the tradition mentioned in the Brhatsamhita that the siaka 
era is 2526 years after the era of Tuddhisthira. In J, A. S. B. 
for 1938, voL IV pp 393—413 Prof. Sen-Gupta again examines 
Bharata battle traditions ’ and confirms the date 2449 B, C 
already arrived at by him. Dr. K. L. Daftari delivered some 
lectures in the University of Nagpur on ‘the astronomical 
method and its application to the chronology of Ancient India ’ 
which are published in hook form ( Nagpur, 1942 ) This work 
exhaustively deals with almost all the passages of astronomical 
importance contained in the Mahabharata and is characterized 
by great industry, patient calculations and ingenious explana- 
tions of conflicting passages His conclusion is that the Bharata 
war was fought in 1197 B.c. Although one feels nothing but 

U 0 tS°M ° r the aUthor ’ S great learnin S and acumen, it is 
not possible to agree with the date arrived at by him or with 
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the method and theories adopted by him. Apart froru details 
one cannot accede to the following theories propounded by lntn 
viz, his division of the astronomical references into two groups, 
'his assumption that a passage in the Dronaparva ( chap 184 ) 
about the rising of the moon at about 2 A. M is an interpolation 
( because it does not square with his explanations of the other 
passages ), his bold expedient of changing ‘ citram ’ to ‘ caitam ’ 
in Bhisma 3 12 and his transposition of Sravana and Pusya in 
Salyaparva 34. 6, his taking * angaraka ’ to mean Venus ( and 
not Mars ). Dr. Daftan’s work was reviewed by Prof Sen-Gupta 
in JASB for 1943, vol. IX pp. 221-228 and after submitting it 
to a searching analysis and calculations, the learned Professor 
arrives at the conclusion that he cannot accept Dr. Daflari’s 
method, which is useless for all practical purposes. Prof K. V. 
Abhyankar contributes an article to the Annals of B. 0. R. J, 
for 1944, vol. XXV. pp. 116-136 on * the date and time of the 
Bharata war in which he takes into account only the material 
available in the Epic itself and bases his conclusions on 
the principle of following the voice of the majority. He 
furnishes a useful table in an appendix that show's at a glance 
some' of the important astronomical passages of the Mahabharata 
with their interpretations given by the commentators Arjuna- 
misra and Nilakantha and by Mr. Karan dikar and himself and 
finally gives his opinion that the traditional view of the date 
( 3101 B. C. ) is approximately correct. It appears that he ha 
not, when he wrote the article, the work of Dr Daftan before 
him nbr Prof. Sen-Gupta’s devastating criticism of it. It will 
be apparent from the above that the attempts to settle the exact 
date P of the Mahabharata war on the strength of the astronomical 
materials contained therein are dismal failures Hardly any 
two scholars agree on the exact dates so arrivedat , which range 
ri qa b O to 3101 B 0. and even beyond. There are m y 

several scholars assume that the epic w s P 

56. 32 J after the war Many ( including ^ ^ d&rk about 

subscribe to this view. Besl eS ’ l ndar generally adopted at 

the details of the system of the calen 8 ] I resem bled 

to period of to WM .«■? ,Tto 

— 4te ■— 
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ended with aniamsya (i. e whether they were amanta) or whether 
they ended with Full Moon ( i. e. whether they were 
purru mania ). 1766 That a purnimanta month was in vogue in 
Vedic times is beyond dispute. For example, Tai. S states 
that Purra PhalgunI is the last night of the year and Uttara 
Phalgunt is the mouth (i e. beginning) Similarly Tai 
S YU. 4. 8. 2 declares that the citrapurnamasa is the mouth of 
the year ; while San Br. 1Y. 4 declares that the Phalgunt Paurna- 
mast is the miikha of the year. The author or authors of the 
Mahabharata, in describing the evil portents of an impending 
tragic or catastrophic event, often assemble together ( as in 
Udyoga 143.5-29, Bhtsma 2 16-33 ) all of them irrespective of the 
fact whether some of them are possible in the very order of 
nature For example, it is stated that Arundhati went before 
Yasistha ( Bhlsma 2. 31 ), that a mare gave birth to a cow calf 
and that a bitch gave birth to a jackal ( Bhlsma 3. 6 ) and that 
images of gods trembled, laughed and vomited blood ( Bhlsma 
2. 26, which may be compared with Brhatsamhita 45. 8 and the 
verses of Garga quoted by Utpala thereon ) ; it is several times 
said that the Moon and the Sun are seized ( i. o. eclipsed ) at 
an unusual season ( aparmm ) or simultaneously by Rahu ( vide 


1766 That the months in North-west India were pUmimanta in the 
Kharostht records drawn up in Kamska’s era is shown in E I. vol. 15 p 266 
and E. I. voi. 1 9 a t p. 10 Apararfca (p. 423 ) quotes a verse from sfgtsnw 
3 1 and remarks that Bbadrapada dark 

half is in that verse said to be the dark halt ol Svina. In the Bhavisya- 
purana(Uttara-parva f chap. 132 17) the Fall Moon of Phalguna !s Eaid to 

snvUHWsrmsrrastgtn) In the Matsyapurana ( 159 4-6 ) it , s said that 
Skanda and ViShha were born on the 15lh of the dark haif of Caitra, that 
iu the bright half of Caitra itself on the 5th Indra made one boy oat of the 
two and on the 6th crowned him as Lord This shows that in the Mntsya 
Caitra was purnimanta and not amanta. When the month is pfirnimauta, 
the first fortnight ending with amavasya is assigned to a month which ,s 
one month in advance of the winter reckoning 1 e what is Kart, ka dark 
half with amanta reckoning becomes Margafesa dark half with the purni 
rec koning^ On Ja l VI. 5. 31 Sahara quotes a Ved.e passage about 

^ ^-etbat the year began wit^,^ 
at the pumimanta reckoning was not unknown 
114 
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Bhlsmaparva 3, 28 and 32-33 and Asvaraedhikaparva 77. 15 ).«« 
Further, these very verses state that the eclipses of the Sun 
and the Moon took place on the same day and on the 13th and 
In the same month. Dr. Daftari interprets ' ekahtta ’ as mean- 
ing on the same week-day and * on the 13th tithi ’ ( pp. 5-6 of 
his work ) calculated according to the wrong method of those 
days. It is extremely doubtful whether week-days had been 
known or named at the time of the Bharata war or even at the 
time of the composition of the Epic. It is too much to assume 
that the astronomers of the Mababharata war days, while they 
could predict eclipses and state accurately the position of the 
planets, were so clumsy as to allow a mistake of two ttlhis to 
occur in their calendar with respect to the occurrence of a solar 
eclipse. The words in Bhlsmaparva 3, 28 and 32-33 appear to 
be a mere exaggerated statement of portents. If real observed 
eclipses are meant they would have to be taken in the order of 
the words in the text, viz. first an eclipse of the Moon (on 
Kfirtika paurnima ) and then an eclipse of the Sun ( on Kartika 

amSvasya ) and further it must be assumed that the dark half 

of Kartika contained only 13 days. Dr. Daftari ( pp. °* 
his work ) holds that first there was a solar eclipse on. Asvina 
amavaBya, then a lunar eclipse and then again a solar eclipBe. 
In that case we should expect the order to he surya-candrau 
and not ‘ candrasuryau Besides, hardly any other scholar 
holds that there were three eclipBes one after another. There- 
fore, ft ft hardly possible to say with certamty that the author 
accurately states astronomical facts observed by him or eve 
traditionally handed down as definite facts and does not draw 

ontis own imagination about th e portents or does not exaggerate 

1767. 

r* 

flnmm » Aww 3. 28 < 3Z - iae , his com . on Brhatsamhita 5. 26 
the first of these two verses. Utpala 10 W dear that 

reads taken as very evil omens, 

eclipses and the forte. ght * M be low in note 1779. » 

Similar words occur in Bbisma 3. Tvastr makes the orb of the 

Brhatsanohita 3. 6 it » sard that a Utp a,a neotesoa 

Sun look dark even when ther e is n ^ ,^^1 l anyiKif 

the same a verse of Parasara ‘ eprffa ^2^ halever that the writer 
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as a rhetorical device. In Brhatsanihita 5. 26, 97-98 Varaha- 
miliira states the evil consequences if a moon eclipse precedes 
or follows a sun eclipse in the period of one fortnight. 


Most of the important astronomical details will now be 
set out from the time when Lord Krsna is said to have started 
as a peace-maker to the Kauravas. In Udyogaparva 83. 6-7 1768 
it is said that Krsna started in the month of Kartika (Kaumude 
masi) at the end of the iarad season and about the advent of 
winter, when the moon was in Kevatl nalcsatra and on wait) a 
muhurta. Asvina and Kartika are at present said to form the 
season of iarad, and Margastrsa and Pausa form hemanta. This 
verse itself presents a difficulty On the Pull Moon day of 
Kartika, the moon is in Krttika naksatra and the moon would 
be in Revatl three' days before i. e. on or about the 12th of the 
bright half of Kartika. If we take this alorig with the words 
‘at the end of sarad’ it follows that the month was purmmanta ; 
otherwise ( i. e. if the month were amanta ) it would be highly 
improper to say that the 12th of the bright half of Kartika was 
at the end of Sarad After Krsna failed in his mission he returned 
to the Pandavas ( for all of which we must allow a few days 
after the 12th of Kartika suifZa ) and reported what Duryodhana 
and he himself said. Two of the statements reported by him 
are very material Duryodhana said to his allies': ‘March 
towards Kuruksetra (for battle); to-day the moon is (in) 
Pusya naksatra . 1769 If Krsna started on his mission when the 
moon was in Revati ( on the 12th of the bright half of Kartika ), 
then these above words must have been uttered in his presence 
on or about the 5th of the dark half of Kartika ( or of Marga- 
slrsa if the month was purnimanta ). Another important state- 
ment is that Krsna in his conversation with Kama ( whom he 
had tried to win over ) stated to him : * this is a mild month in 


1768 f&vfK \ 4-5% mm vrm ftwmh N 

83 6-7. 15 muhurtas of the day and 15 of the night are referred 

f°m Ve m , “ I X 4 a - 18 - 25. 27 and the Sfhftwor 

fill 10 II) mentions the names of the 15 muburtas of the day 
(snch as Cura, Ketn &c ). In the Kumarasambbava VII. C the 
mmtra muhurta is mentioned in connection with ceremonies preceding 
raamage. The commentators explain maitra as the 3rd muhurta after 
suensc. In the Atharva Jyolisa fifteen mubiirlas of the day are enumerated 
of which the first three are Raudra, Sveta and Maitra 

^■nvl? r i5 M o.7/ ,,1W, ' i « nm » 
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which fodder and fuel can be easily had, which is neither too 
hot nor too cold; on the 7tli day (from ’today) there will be 
amavasya ; battle may be joined on that day ; they regard it 
as having Indra for its (guardian) 1 ” 0 deity’. Therefore this 
must have been said on or about the Sth of the dark half of the 
month But what was the name of the month ? If the reckon- 
ing was purnimanta, the month must be Margasirsa, but if 
the reckoning was ainanta, the month must be Kartika. The 
words ‘ this month ’ taken along with Udyoga 83 6-7 would 
indicate that the month meant was Kartika Further, Indra 
was the deity of Jyestlia naksatra and the amavasya ( as stated 
in Udyoga 142. 16-18 ) had Jyestlia naksatra. In modern times 
this is possible on Kartika Amavasya, while there cannot be 
Jyestlia naksatra in modern times on Margasirsa amavasya, but 
only on or about the 13th of the dark half of it. But this passage 
itself ( Udyoga 142. 16-18 ) is in conflict with Salya 35. 10 
where Krsna says : 1 the Kauravas do not act up to my words, 
being driven to do so by the Time Spirit; O' descendants oi 
Pandu, go out ( for battle ) together with me when the moon is 
in Pusya If the moon was in Jyestha on am&vasya when 
Krsna bad proposed to Kama that the waT should he begun, 
this passage of Salyaparva would put the beginning of the 
war 16 or 17 days after KaTtika amavasya, which is not war- 
ranted by any other passage and which no scholar puts forwar . 
In Udyoga 143 11 it is stated, * the spot on the moon has 
turned away ( disappeared ) and Rahu approaches the Sun 
The exact meaning of the first quarter is not quite clear, borne 
interpret it to mean that ‘ an eclipse of the Moon hat, alrea y 
taken place The moon looks beautiful with the spot thereon 
( compare Sakuntala I * mdxmmapi hmiafukor lalsirn 
ionrtr) The disappearance of the spot might have been looked 
upon as an evil portent Even supposing that the fbst qua 
refers to an eclipse of the moon, it does not matter much T 
q.arte, States ttat .» 

when Kama addressed these words to Krsna, > envoy of the 
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Pandavas. Later on in Bhisma 2 23 it is stated 1772 that the Moon 
had become devoid of brightness, was without its spot on the Full 
moon day of Kartika and assumed the colour of fire while the 
sky retained its original hue; so that if there was an eclipse 
of the moon it was on KtaUlta. Paurntma and an eclipse of 
the sun was yet to take place. On the whole, therefore, one 
may assume, though not without hesitation, that the months 
were amamta , that possibly there was an eclipse of the moon on 
Kartika Full Moon when Krsna had gone as a peace-maker and 
that there was a solar eclipse on the amavasya of Kartika just 
about the time the war began. In Salyaparva 56. 10 we again 
meet with the words ( at the beginning of the mace duel ) ‘ Kahu 
swallowed the Sun at an unusual season \ This passage and 
Asvamedhika 77. 15 { Rahur-agrasadadityam yugapat soma- 
mevaca) rather suggest that the eclipse of the sun at an unusual 
time had become a stock example of an evil portent without the 
actual occurrence thereof. The words in Salyaparva refer to 
the last day of the war before the mace duel between Duryodhana 
and Bhima and the passage says that Rahu seized the sun and 
there was an earth-quake also Hardly any one ( except Hr. 
Daftari) holds that there was another eclipse on the last day of the 
war, when just before the war there already had been an eclipse 
on Kartika amavasya. 


As to the exact titln and nalcsali a on which the Great War 
began, there are many conflicting statements. In the Bharata- 
savitri it is stated that the Bharata war started in the first 
month (i e Margaslrsa ) of Hemanta on the 13th of the bright 
half when the moon was in the naksatra presided over by 
Yama ( i e Bharanl )»«. The Bharata-savitri is no part of the 




m 2 &&&• wvt ifiu: mofhnSr =5 iKTuwfbr 1 
(v 1 wsraw- ) n ifpro 2, 23. 

1773 The following verses of the wnrcnreu arc material for the 
days of the important events of the *ar: ‘tuur onh uro •spmrft 1 
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t set out at Pie end of IJUVU in the C.trasala edition). There are some 
Statements here that are opposed to tbe test of tbe MahSbbarata Abh.manyu 
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Mahabliarata, yet it has some traditional value, being probably 
earlier than all the commentators of the Mahabharata and later 
than the text of Sauti. In conflict with this passage of the 
Bharatasavitrl we have the words of Udyoga 142. 18 (quoted 
above ) where Krsna says to Kama that battle may be joined 
on amavasya when the moon is in Jyestha. The Mahabharata 
itself states that after the disposition of the vast armies were 
made and commanders were appointed, Duryodhana called 
Uluka and sent him to the Pandavas to inflame their feelings 
with the words 1 ” 4 (Udyoga 160. 93 ) 'the worship of steel 
( weapons ) has been performed, the site of Kuniksetra is dried 
up (has no mud), your horses are well fed, warriors are hired 
by you; fight tomorrow’. This Lohabhihara (or-sara)isthe 
same as the rite of nirajam ( according to the Amarakosa) or is 
performed immediately after nlrajana (for which see pp 230-231 
above ). Kautilya (H 30 p. 135) prescribes a nirvana rite at the 
start of an invasion and when two seasons meet. So a mrajana 
rite on Kartika amavasya would be most appropriate (both 
because a battle was to be begun and because at the end of 
Kartika the season of Sarad ended). TheBrbatsamhite(43 
1-2) prescribes a nlrajana rite for horses, elophants a 
men on the 8th or 12th of Kartika bright half or on thel5th of 
Kartika (Full Moon or amavasya ). It is extremely o 


( Continued from the last page } 
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whether Mr. Earandikar is right in saying that LohabhihSra 
(or-sara) refers to Skandasasthl. In the first place, the worship 
of weapons can be done at any time, particularly when a 
battle is to be commenced. In the second place, it is not 
necessary to postulate the lapse of six dayB and more for the 
Bending of Uluka and his return from the time when Krsna 
said that battle may be begun on amavasya. The armies had 
taken up opposite positions on the field of Kuruksetra and 
Uluka could have come and gone in a day or two. Further, we 
have, no evidence that Skanda-sasthi was performed in northern 
India in MSrga&rsa, though very late works composed by 
daksvnatyas like the Nirnayasindhu say that Skandasasthl is the 
same as CampSsasthl in MaharSstra and is observed on the 6th 
of Margaslrsa. Raghunandana quoting Devlpurana places 
Skandasasthl on Caitra 6th of the bright half and is supported 
by the Matsyapurana quoted above in n.1766. There is no reason 
why the actual fight should commence so late as the 13th day 
of Margaslrsa (or even 11th as Mr. Earandikar suggests ) when 
Krsna said that it should be joined on amSvaBya. It is quite 
possible that the war began on or about Kartika amavasya. 
The observance of ‘ lohabhihSra ’ does not lead to the certain 
inference that the war was not begun till several days after the 
6th of the bright half of Margaslrsa, Similarly, Mr. Karandi- 
kar says that the moon is ordinarily in BharanI on the 11th or 
12th of the bright half of Margaslrsa. It may be so. But it is 
possible to have the moon in BharanI even on the 13th. I am 
inclined to hold that the Bhftratasavitrl dates of the beginning 
of the war embody a different tradition altogether from the one 
contained in the Mahabharata itself. The Bharatasavitrl is 
silent about naksatras on which the piincipal events of the 
war took place except at the commencement of the war. It 
mentions no Mhiksaya or Mhiorddhi. Krsna sends a message 
with Uluka to Duryodhana (Udyoga 162.57) ‘tomorrow you 
will be seen’ (in your true colours) and Arjuna does the same 
( Udyoga 163. 14 ). 


The Mahabharata nowhere states quite explicitly the lit hi or 
nalsatra on which the battle actually commenced We have to 
rely upon various indications to arrive at the tuhi or naksatra, 

fntrrf no f r* 0 866 the figM between d^cw 

and Bhjma, both of whom were his pupils in mace-duel and 
went on a pilgrimage (Udyoga 157. 33-35 and 158 39). Balarama 
returned on the 18th day of the war and ( in Salyaparva 34. 6) 
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be remarks, * it is 42 days since I left (on a pilgrimage); 1 start- 
ed when the moon was in Pusya and I have conm here again 
on Sravana ,J77S . In Salya 35. 13-14 it is stated that Balarama 
went to the river Sarasvatl on pilgrimage on 'maitra-naksatra- 
yoga' (i,e. when the moon was m AnurSdha). This conflict 
may be resolved by holding, as Nllakantha does, that Balarama 
■ left tlie Pandavas on Pusya, reached the Sarasvatl on Anuradha 
and returned on Sravana. If -we follow Salya 34,6 the war 
commenced when the moon was in or near Mrgaslrsa (18 
naksatras before Sravana ). This would be in direct conflict 
with a passage in Bhlsmaparva 17.2 that 1774 ‘on the day of 
battle tlie moon was in the province of Magha’ and also other 
passages that will be indicated later on. This last passage 
should ordinarily mean that the moon was near Maghs. Mr. 
Karandikar looks upon Salya 34.6 as an interpolation and 
takes Bhlsma 17 2 to mean that the moon was in an inauspici- 
ous naksatra of tlie category of Magha. This would suit 
Bharanf but not Rohini or Mrgaslrsa. His meaning is far- 
fetched and he does not explain why BharanI was not directly- 
mentioned in the Epic, when in several other places the epic 
doeB mention directly the naksatra concerned. His explanation 
gives the go-by to the 13th Uhi. Dr. Daftari boldly asserts 
that we must transpose the naksatras ( in Salya 34. 6 ) an rea 
‘sravane samprayatosmi pusyena pun&Tagatah’, If we once reBor 
to these methods followed by these two learned writers, there 
1 b no knowing where one should stop. There are scholars who 
might with equal or greater plausibility claim that most of tee 
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Bharata war as best as we can. We saw above that Jyesfta 
was fee naksatra on Kartika amavasya and, if the war began 
then, the naksatra on the 18th day from then would be Pusya. 
Makantha, following the Mimamsa rules of_ interpretation 
holds that the eoncluding passage {upasamharamltm is superior 
in strength to passages that occur at the beginning of a wor , 
that the passage in Salya 34 6 is the dominant one and other 
conflicting passages must be either brushed aside or explained 
away in conformity with Salya 34. 6 and gives an explanation 
of ’ Maghavisayagah somah ’ which is quite unsatisfactory. 

Dr Daftari also holds, relying on Atharva Jyotisa, that the 
passage means ‘ the moon was in Mula’ (p. 27 para 62-65 of 
his work ‘Astronomical method* <Scc. ) The explanation is 
ingenious but one' fails to see why this round-about way was 
resorted to and wby the text did not simply say Wanaksatragah 
somah’, which violates no metrical requirements. In Anusasana 
parva ( 167 2G-38 ) Bhisma, while on the bed of darts, states . l7Tl 
‘ the sun has turned ( towards the north ) ; 58 days have passed 
by since I laid myself down on this { arrow bed ) This is the 
mild month of Magha that is now current, three parts of it 
remain and this fortnight should be sukla Bhisma was struck 
down on tbe 10th day of the war ; so 67 nights had passed from 
the day when the war began to the day in Magha on which this 
was uttered The difficulty is how to connect * tribhagasesah ’, 
whether as an adjective of ‘ rnSsa ’ or of * paksa If we take it 
in the first way, these words were uttered on 8th of Magha 
sukla : if we take it as an adjective of * paksa then they will 
have to he taken as uttered on the 4th of the bright half or on 
the 4th of the dark half which may be regarded in its astrologi- 
cal effects as equal to iuklapaltsa (.though the tithi itself is in 
the dark half ) If the words were uttered on the 8th of Magha 
sukla, the Bharata war began on Kartika amavasya { which 
will be in consonance with Udyoga 142. 18 quoted in n 1770), 
Tne passage in Anusasana (167. 26-28) is supported by two other 
passages. After the war was over, Yudhisthira went to the 
capital and stayed there for 50 nights and when he found that 
the Sun had started on its apparent northward path ( utlarayana ) 
he came to Bhisma ( Anusasana 167 5) In Santiparva 51. 14 
Krsna sayB to Bhisma : 1 You have yet to live 56 days ’ Nila- 
kantha, who takes Salya 34 6 as the dominant passage, puts a 


iJ77 smrarasr stvmrvra S urn. i • wrarv nwgmsft am. 
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t**? ^traction on the word ‘ astapancasatam \ 
which he takes to mean one hundred minus 58 ’ , i. e . 42 nights 
and explains paffcasatam sat ca ' as equal to 30 This shows 
to what straits commentators are reduced .when conflicting 
passages have got to be explained away. One more indication 
about the tUJu on which the war commenced is afforded by 
Dronaparva chap. 184, where it is stated that a grim fight 
went on till midnight when Ghatotkaca was killed, that the 
fatigued armies then snatched some sleep, that then the moon 
rose at about 2 A M, ( verse 46 ) and that the fight was then 
resumed 1778 ( chap. 186. 1 1 tribhagamatrasesayam ratryam 
yuddham-avartata ) This description of moonriBB shows that 
Ghatotkaca was killed on or about the 11th of the dark half. 
We know from the Mahabharata itself that Ghatotkaca waB kill- 
ed on the night of the 4th day of Drona’s command or on the 14th 
day after the war began. This would establish that the war 
began on the 12th or 13th of the bright half and ended on the 
14th of the dark half or on ama vasya of Margaslrsa. Dr. Daftari 
holds that this description is an interpolation. 

If we try to find out the naksatra on which the war began, 
we have one sure criterion in Salya 34, 6 viz. that the war 
ended on Sravana naksatra when Balarama returned from 
pilgrimage. How the moon cannot be in Sravana at all in 
Margaslrga dark half, but may be in it on the first or 2nd of the 
bright half of Pausa. So between the titbi and naksatra as 
disclosed by the Mahabharata itself there is a slight dis- 
crepancy of a day or two. There is another way of looking at 
the data. Bhlsma was waiting for uttarayana to begin and we 
know that he passed away on the 59th day after he was 
mortally wounded on the 10th day of the war. Therefore, a period 
of 67 days ( 58 nights of his lying on arrow-bed plus 9 nights 
of the battle when he slept on his usual bed ) elapsed between 
the beginning of the war and the beginning of Uttarayana, 
which undoubtedly occurred in Magha in that year (as Anusasana 
167. 28 expressly states) The real difficulty is to find out toe 
Mh of the commencement of Uttarayana But if we accept the 
approximate tithi and naksatra ( as stated above ) of the end 

1778. 
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the war (i.e. Margaslrsa amavasya or 1st of Pausa arid Sravana 
naksatra ), uttarayana began 49 days thereafter i. e on or about 
the 4th of the dark half of Magha. According to the Vedanga- 
jyotisa, 4th of the dark half of Magha is one of the tithis on 
which uttarayana may begin ( vide Dikshit s work pp 75, 91 ). 
How scholar's accept one of the data and reject others is well 
illustrated here. Acc. to Salya 34 6 the war ended on Sravana 
( and so should have begun when the moo.) was in Mrgasirsa ). 
Acc to the Bharatasavitri the war began on Bharani and on 
the 13th of the bright half of Margaslrsa and ended on Ama- 
vasya ( and therefore the naksatra was Mula or Purvasadha ), 
Arjunamisra gives up the naksatras and sticks to the tithis. 
Mr. KarandikaT gives pp the express verse about Sravana ( and 
regards that whole chapter as an interpolation ), he gives up the 
13th tithi of the beginning of the war as given in the Bharata- 
savitri, holds that the war began on 11th instead and sticks fast 
to the BharanI naksatra given in the Bharatasavitri. Dr. 
Daftari altogether changes the reading of Salya 34 6 by 
transposing the naksatras mentioned 

The difference between the day of Uttarayana in Magha 
stated in the Mahabharata and the day thereof at present 
is utilised by scholars for arriving at the date of the Maha- 
bharata war. 


There aTe other data in the Mahabharata from which also 
the date of the Mahabharata war is sought to be deduced. Before 
entering into details, some matters that are accepted by most 
scholars may be stated here. It is generally held that there 
were two eclipses, first, one of the moon immediately followed 
by a solar eclipse, that there was a fortnight of 13 days which 
was looked upon as very unusual and a very evil omen. Vide 
Bhlsma 3 28 quoted m n 1767. In Bhlsmaparva 3 31-32 Vyasa is 
reported as saying, ‘ J have known amavasya occurring on the 
14th, 15th or 16th day ( of a paksa ), but I do not know an 
amavasya occurring on the 13th day ( of a paksa ) ; both the 
moon and the sun were eclipsed in the same month on the 13th 
day In the Mausala-parva 1779 2 18-19, when Krsna, 36 years 
after the war, beheld certain portents it is said, " on observing 
those portents on the amavasya occurring on the 13th day he 
declared * Rshu had made this ( 13th day ) appear as the 14th 
and 15th ( when usually there is amavasya ) when the Bharata 
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war took place ; to-day it has again occurred for our destruction 
From these words it is clear that the occurrence of am a vasya at the 
end of a paisa of 13 days was looked upon as a very evil omen- 
Then many scholars hold that a comet had also appeared at the 
time of the great war Bhisma 3 13 1780 states, ‘ a very frightful 
comet stands in the sky covering the constellation of Pusya’ 
There are grave doubts whether the statement is made from 
actual observation The appeal ance of a comet has always 
been associated in anczent tunes with great calamities Compare 
Kumarasambluva II 32 * upaplavaya lokanam dhumaketurivot- 
thitah As indicated above, the Mahabbaiata gathers together 


several possible and impossible things to emphasize their 
significance as to impending calamities. Therefore the inclu- 
sion of a comet among portents does not establish that a comet 
had actually appeared at the time of the Bharata war. Supposing 
for argument that a comet had appeared, that circumstance is of 
no help at all in settling the date. A large number of comets is 
included m the sun’s retinue. Thenumberof cometsoflongpenods 


that approach the sun m a centuiy,is said to he 300 There is 
nothing to show what particular comet appeared at the time of tho 
war and no one has data to connect the Mababharata comet with 
Halley’s comet or any other comet well-known in modern times 
Therefore the datum about a comet is entirely worthless for 
purposes of chronology According to Brhatsamhita 11. 5 and 
Utpala thereon the ancient writer Farasara held the view that 
there were 101 kelus and Garga said that there were a thousand. 
The description m Bhisma 3 13 states that the perihelion of tho 
comet was m Pusya In Udyogaparva 143 10 it is said since 
a gtaha specially afflicts Citra, a great calamity is mdeea 
approaching the Kauravas ’ This may probably refer to a 
comet Two other verses appear to have some bearing 
Bhisma 3. 12 states 1781 t hat the white gtaha stan dsjraversing 
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alra ( i e it is about to enter into si ah ) and verse 16 says, * the 
white graha is fiery like fire emitting smoke and stands occupy- 
ing Jyestba which is a bright star presided over by Indra 
"What is meant by ' white gTaha ’ ’ The words * sveto grabah ’ 
should ordinarily denote Venus Kilakantha takes them to 
mean Ketu ( node ) in Bhisma 3 12 and another comet in 3 16. 
If this latter explanation he accepted there were two comets 
seen at the time. Even if we hold that Bhisma 3. 16 describes 
the tail of the comet mentioned in 3 13, that is of veiy little 
help All that would be meant would be that the tail of the 
comet was a very long one Bhisma 3. 17 has been taken to 
refer to Baku by Ntlakantha, while some modern scholars hold 
that it refers to a comet It means, * a cruel comet standing 
between Citra. andSvati, afflicts Bohmi and also the sun and the 
moon’ The description of the Ketu called Sveta in Brhat- 
samhita 11 39 agrees very closely with the description in the 
Bhlsmaparva and Parasara quoted by Utpala thereon states that 
the Ketu called ‘ Sveta ’ becomes visible after 115 years and 
portends the destruction of two-thirds of the population 

Then there are several passages which state the positions 
of several planets just before the battle or on tne day the battle 
began. Here again at least two different positions are assigned 
to each planet except Mercury, It is first to he noted that at 
the beginning of the war all the seven planets excluding Bahu 
and Ketu are declared to have been near each other { Bhisma 
17 2, q in note 1776 above ). We know from the Mahabharata 


itself that the Sun and the Moon on Kaitika amavasyS were 
in Jyestha It the war began on amavasya or a day later, the 
planets must be near Jyestha If the BhSratasavitri be follow- 
ed then the war began on Margasirsa bright 13 and on Bharani. 
If that were so, the sun and the moon cannot be together. Mr 
KarandikaT takes 11th of the bright half of Maigashsa to he 
the tithi of the beginning of the war and holds that the Sun 
was in naksatra Jyestha and that the moon was in Bharani 
( following the Bharatasavitri as to this last ) I should hold 
that we are not at liberty to take one datum from one group of 
statements and another from another group and then say that 
it is proved that the war was fought at a particular time. Jt is 
further noted in Karnaparva 37. 4 that on Kama’s death ( i. e. 
17 days after the war began), the seven planets were seen goine 
away from the Sun 1,52 The positions of the planets at the 
beginning of the war were as follows : — 
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SUN — Udyoga 143. 11 ( Rahu approaches the Sun ) 

Bhisraa 3. 11 ( „ „ ) 

Bhlsma 3. 28, 32 ( q. above in n. 1767 ) 

The Sun was either in Jyestha or near Mrgasirsa. 

MOON — Bhlsma 3 17 (parusa graha i e Rahu afflicted 
both the Sun and the Moon ) and Rohinl 
Bhlsma 3. 28, 32 ( q above in n. 1767 ) 

Bhlsma 17. 2 ( the Moon was in the province of 
Magha q. above in n. 1776 ). 


MERCURY - — ■ Karnaparva 94, 49 says that on Kama’s death 
the son of the Moon ( i e. Mercury ), the white 
luminary, rose slantingly resembling in hue 
fire and the Sun The Salyaparva 11. 18 states 
that Mars, Venus and Mercury were in con- 
junction 1783 If Mars was in Magha as stated 
in F hTsma 3 14 and Mars and Mercury were 
in conjunction Mercury would be in Magha, 
which forebodes destruction of people by war, 
as stated in Brhatsamhita 7 3 


MARS— Udyoga 143. 9 states, ' Mars having made a 
retrograde motion in Jyestha seeks ( to reach 
or afflict ? ) Anuradha, the naksatra presided 
over by Mitia, as if bringing death (to friends)’ 
Bhlsma 3 14 states: 'Mars is retrograde in 
Magha ’ What is the meaning of this 7 Literal- 
ly it means that Mars was m Magha and was 
retrograde in motion Mr Karandikar holds 
that Mars had only drsit on Magha and was 
m Pusya Supposing this is correct, Mars was 
not near the Sun but far away 


Bhlsma 3 18 declares : Mars, having changed 
its motion after being retrograde , and with the 
lustre of fire, stands covering Sravana, the 
* mansion of Brhaspati \ 1781 

5n?*r H- 18 - „ snrmt war vpruvfe* 11 

1.9. TO 

(Continued on the nest page) 
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We find that the Maha.bhS.rate employs two classes of expres- 
sions When it uses words like ' tisthati ’ ( stands ), ‘ akramya ’ 
( having traversed ), ‘-samvrtya or samparivarya * (having cover- 
ed or concealed ) it means that the planet was in or very near 
that naksatra When words meaning ‘ afflicts ( pldayati ) are 
employed, the meaning is probably that the planet has only 
drsti on the naksatra It is impossible to say whether the rules 
and theories about drsti or puma drsti and partial drsti had 
been evolved at the time of the Mahabharata War. If the war 
was fought about 3101 B G or even 1931 B C there is nothing 
to establish that the theories about drsti contained even in 
the Atharvajyotisa ( which is certainly later than the Vedanga- 
lyotisa of the Rgveda i e much later than about 1200 B. 0 ) 
were known then Vide under Venus for further difficulties 

JUPITER — ■ Bhlsma 3 14 states that Jupiter was retrograde 

in Sravana ; Bhlsma 3 27 states, 1785 ‘ Both 
Jupiter and Saturn that had stayed together 
for a yeaT are neaT Visakha and are both fiery *, 

Jupiter cannot stay for one year in one naksatra ; 
it traverses 2$ naksatras in a year. If at the 
time of the war Jupiter was near ViSakha. it 
could not have been near it for a year. Eleven 
months before that it would have been very 
near Gitra. If it was near Visakha at the time 
of the waT and the Sun was in Jyestha, it can 
hardly be correct to say that seven planets had 
come together in the sky (there being a dis- 
tance of about two naksatras or about 26 


( Continued from the last page) 
vtedhiiftai. 14. **1 ^* sftcit w «*>i m*ha«r i wsruftr 

is on ig s mgar 1. 10. explains, 3,3^ 

•trasm. i s*t. mnuumnwh stgtnura ^ 5 ^. in these 

verses there is probably some reference to the verses of ParS&ra and Garea 
quoted by Utpala on BrbatsamhnS G 1-13 srf quoted on G. 13 says that 
the naVsatras from PBrvasadha to Asv,m are to be of dak v , la . m Srg a and 
the movements of Mars in them cause danger. 

***"" * ,mnr ^ ** ft**. 
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. degress between the two ) Even if we hold 
/'the meaning to be that Jnpiter and Saturn had 
remained near VisakhS. for. one year and are 
( now at' the time of the war ) fiery, that does 
not solve the difficulty In the first place, it 
is not a natural construction This meaning 
would leave the exact 'position of the two 
planets at the time of the war unspecified But 
Jupiter and Saturn must he supposed to be 
in or near Jyestha if the Sun was in Jyestha 
at the beginning of the war If Saturn was in 
Jyestha at the time of the war it could have 
been one year m ViSSkha about two years 
before the war. What is the propriety of men- 
tioning Saturn’s position two years before the 
war ? The relevant point is to state that posi- 
tion at the tune of the war Therefore it must 
be held that Bhlsma 3 27 states their position 
at the time of the war and adds one more 
circumstance that they were there for one 
year. 


iarnaparva 94, 51 says : ' Brhaspati having 
entirely covered RohinI has become like the 
Sun and the Moon ’ „ If at the beginning of 
the war Brhaspati was retrograde and was 
near Visakha, it passes one’s understanding 
how in a fortnight it came to RobinI _ Mr. 
Karandikar suggests that Rohml here is the 
n ame of Jyestha as in the Tai 8 IV i 10 1 A- 
Again in this explanation there are several 
difficulties There is nothing to show that at 
the time of the Bharata war or of the epic 
Jyestha was called Rohim The Tai 
not employ the name Jyestha in i s l ® 
sDeaks of RohinI once as having Frajapati fo 
its presiding deity and then as having Jndra 
as the presiding deity Jyestha is well-known 
to the Mahabharata and the word is emp 
by it in other passages ° „ eot 

had covered Jyestha it can hard y 1? 
or even useful (for the P^ose of chronol gyj 
to say that Jupiter was near VisSkha. 
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Bhlsma 3 15 states that V erms 1786 having ascend- 
ed (i. e, occupied) the PurvabhadrapadS 
naksatia shines charmingly and it looks up 
to UttaTabhadrapad& together with (?) The 
meaning of * parikramya sahitah’ is not at all 
clear. However the first half is as clear as 
possible. Venus was in Purva Prosthapada. 
If the Sun was in Jyestha on Kartika am&vasya. 
it is impossible that Venus could have been 
in the 8th naksatra from Jyestha. Venus is 
never more than four naksatTas from the Sun 
in the sky. This would completely knock on 
the head the principal statement that seven 
planets were near each other Mr. Karandikar 
in desperation suggests that we should under- 
stand Pfirvasadha for 1 Prostliapade Purve’ 
and also that the word ' Frosthapade ’ was an 
interpolation inserted by some busy body later 
on. As I have frequently said above, this is a 
most unjustifiable way of dealing with the so- 
called astronomical data in the Mahabh&rata. 

‘ Prosthapade Purve ’ can never mean ‘ Purva- 
sadte’. In the Tai. S. IV. 4. 10. 1-3, and the 
Tah Br. I. 5. 1 and HI. 1. 1 the word Prostha- 
pada is expressly employed for Purva Bhadra- 
pada. Why should one word in a verse he 
held to be interpolated ? fa it because it does 
not agree with one's hypothesis ? In Salya 11. 
18 Venus and Mars are said to he in conjunc- 

S* ™. th tbe ^°° n ' 1{ «*e war started on 
Bharanl as the Bharatasavitri says, then at 
the tune of the mace-duel the moon might be 
in Jyestha and therefore both Mars and Venus 
will have to be in Jyestha. But this j B oppos- 
ed to two of the passages cited above referring 
to the position of Mars. If the war began on 

liTn* !u d K5rtika am ^vasya, then on the 

m00n 7 iU be in Pus ^ or Aslesa 
and both Venus and Mars would have to be in 
one of these two. In any case, if Venus was 

^ _P«rv5-bhadrapada at the beginni ng 0 f the 

* *** ^ 1 *^7 
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war, on the 18th day it can neither be in 
Jycstha norinPusya nDX in Aslesa, Besides, 
it is debatable whether Bhisma 3. 16 ( where 
sveto grahah ’ is mentioned ) refers to Venus 
or not Venus is often called r Sita’ in 
ancient astronomical works (e. g in Brhat- 
samhita 3. 42, 45 ). 


SATURN We have four statements about Saturn. In 
Udyoga 143 8 we read,™ ‘A refulgent and 
malignant planet, Saturn, afflicts the naksatra 
presided over by PrajSpat! (I e Rohmi)\ 
Bhisma 2 32 states, ‘ Saturn afflicts Rohm! ’ : 
Bhisma 3. 14 says, ‘ the naksatra presided over 
by Bhaga is covered and afflicted by Saturn ’ > 
Jupiter and Saturn are near Visafclia (Bhisma 
3.27 considered above). In the first three passages 
the root ‘pld’ occurs and therefore it is possible 
to argue that some kind of aspect ( drsti or 
vedha ) of the naksatra mentioned m the text ib 
meant. But in the third passage both ’akramya’ 
and ‘pidyati’ are used about the same naksatra. 
This makes that passage inexplicable m the 
usual way The ‘ prajapatya naksatra ’ must 
he Rolunl as in the 2nd passage Rohm! is 
expressly named All authorities agree that 
Prajapati is the deity of Rohini ' Prajapatya 
naksatra’ cannot be taken to mean Mula, 
since the presiding deity of Mula is * pitarah ’ 
in Tai. S. IV. 4. 10 1-3 and Nirrti ( in the Tai. 
Br. I 5. 1 and in the Vedanga-jyotisa ) and 
Prajapati only in some later works Bhaga is 
the presiding deity of Uttara PialgunI m the 
Tai S IV 4 10. 1-3 and Tai Br. 15 1, and 
IIL 1 1, while in the Vedangajyotisa (Rgveda, 
verse 25 ), Visnu Dh. S. {78 16), San. Gr (I. Z6 
9, SBE vol 29 p 53 ) Bhaga is the deity of 
p’urva Fhalgunl. The 4th passage about Saturn 
being near ViSakha has been already dealt 
with under Jupiter 


1787 wnm? it wan? mg®- 1 


srPt* 

w«rz,32. 
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The above detailed statement about the astronomical 
passages of the Mahabharata will induce any unbiassed reader 
who has no axe to grind that they are hopelessly inconsistent 
and that no certain chronological conclusion can be drawn 
therefrom In the above discussion 1 have generally not cited 
the various explanations indulged in by several scholars, as that 
would have involved me in a very lengthy discourse without 
any adequate benefit To me it appears probable that the final 
redactor of the Mahabharata had two or more sets of astronomical 
data about the war before him and without trying to examine 
and sift them he included them all in his work. The Bharata- 
savitrl probably represents one (and a later) tradition about 
the positions of the planets at the time of the war. As I hold 
that either the Mahabharata passages on the positions of the 
planets were interpolated at a very late stage or are hope- 
lessly inconsistent I deem it unnecessaiy to enter upon an 
examination of the mathematical calculations made by several 
scholars to find out the date of the Bharata war from the shift- 
ing of the solstices and the position of the planets. 


Since only 5046 years have elapsed (in 1945 A. D ) from 
the beginning of the Kali age and as Kaliyuga extends to 
432000 years according to Paur&nic computations we are just 
on the threshold of the Kaliyuga and it is beyond one’s com- 
prehension to visualize what will happen towards the end of the 
vast period of about 427000 years that are still to pass before 
Kaliyuga ends It is very small consolation to read in the 
Puranas m a prophetic strain that at the end of that colossal 
period Visnu will be inoarnated as Kalkin in a village Sam- 
bbala, will destroy ali Mlechbas, sfidra kings and heretics and 
Will establish dharma, so that the Krta age will then be nsbered 
in. Here again asm almost all matters there are differences 
fato* legend. The Yayu (58 75-90) and the Matsya (144 
50-64 ) state that it will be Pramati Bhargava who will be the 
avalara of Visnu and uproot the Mlechhas, heretics IndTudra 

93 -^’ bS Tin e° 4 ~ 110 and 99 396 ~ 7 > Vanaparva 190 
a? 2 16 ' 23 BtatB ^at Kalkin will conquer 

thed/LrS Wlll i b60 ° me a uniwrs ^ emperor ( cakramrhn ) ot 
the dharmtmjaym type and will start the Krta age. ' In some 
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some passages he is said to be the son of a brahmana Visnu- 
yasias who will be the head 17(59 of the village called Sambhala 
( BhSgavata XII 2, 16, Visnupurfina IV. 24. 26, Agni 16. 8, 
Nrsimha 54. 3, Kalkipurana 2. 34 ), while in other passages he is 
himself styled Visnuyasas ( Vayu 98, 104, Vanaparva 190. 93, 
Brahma 213. 164, Visnudharmottara 1. 74. 40) 1788,1 In some places 


i?88 5ii*r?5Trmg*n7?T srrsrejpi jistbpc i wrNi‘ unr$- 

t^tirra n i strrt mg^n'mixrfuoirr^n i .. 

i tra a?r wsrra.m«w « 

STTO XXI. 2 16-23 

1788a Various efforts have been made about finding germs of history 
, n the legend of Kalkm In I A vol 48 pp. 123-128 Prof. H B, BbitSe 
tries to show how Jam authorities about Kalkm are conflicting Mr K. P. 
Jayaswal in I. A. vol 46 (for 1917) p. 145 bolds that Kalkm must he 
identified with the great hero Yasodharman who ruled over India from the 
Brahmaputra to the Western Ocean and from the Himalaya to Maliendra 
and who conquered the Hun Mihirakula and made him pay homage to his 
feet as stated m the Mandasor Inscription (vide Gupta Ins. p. 149). 
Prof Pathak on the other hand relying upon certain Jama sources identifies 
Kalkm with Mihirakula himself (I A for 1918 at p. 19). Otto Schrader 
in Brahmavidya vol I pp 17-27 discusses bow the names Kalkm orKaU 
came to be given to the saviour of India from MIecchas. heretics an e 
like. Kalka means ‘ sin ' or * sediment ’ and Karla means * a white or8e • 
Therefore he thinks that Kalkm is a form of karkin ( one riding a w ‘ 
horse). Vide also N I A vol. IV pp 337-343 (on Kalk. from the Ka Ik. 
purana). It is probable that the disifaal accounts of KaHyuga w P 

bair-—? r =55 

s=rir=£. 

thirsty invader who m his long care j 3l0 ( which speaks of him 

men and women is stated by the Raja^ be s , au gbtered three crores 

as tnkouhan) and 322 mth their husbands, brothers and 

of women of respectable birth | w w pp . m-172) narrates that 
sons) Hiouen Chwang (Beal s . q{ mne lakbs 0 f people m 

Mihirakula either slaughtere or werf , sdde a about the time of 

Gaudhara Passages » a P r0 P he * tbe dec hno of dharma m Kah- 

Yasodharman to those already ex.stmg ^ p3SSages about Kalkm m any 
vuga This will of course necessitate t * ^ A D There are two 

■work whatever were put m Hiouen Chwang’s account gives 

Thrones as to who defeated Milmrak * H, o^ ^ ^ g K. W. W. 

n— » *— -w"" * 

,ow— «<*•—*•> 
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he is said to have already flourished ( Vayrn 98. Ill, M atsya^4 . 
255 ), in other places the texts employ the future ( Vayu "■ 5 > 

Bhagavata XII 2. 16). This last discrepancy is probably 
due to the fact that the writers sometimes forget their role ol 
prophets, further, it has to be remembered that according to 
the Puranas the four yugas ( and therefore the Kalki awitara ) 
have been repeated again and again. The Kalki-purana ( L . 
33 and I. 3 32-33 ) states that Kalki was a contemporary of 
Visakhayupa king of Mahismati, while the V§,yu (99. 312-314), 
Matsya ( 272. 4 ) and Visnu (IV. 24) state that Visakhayupa waB 
the 3rd of the Pradyota dynasty that preceded the SisunSga 
dynasty. Though the Kalki-purana several times uses the past 
tense about Kalki, yet at the very beginning it says (L 10) 
that what is narrated is an Skhyana (story) of the future 
It is interesting to note that in the Parnalaparvata-grahan- 
akhyana 11886 of Jayatama composed about 1673 A.D. Bahlolkhan, 


( Continued from the last page ) 

Gwalior stone Inscription of Mihir&kula (Gupta Ins. No, 37 p. 161), the 
Mandasor stone Pillar Inscription of Yasodharman (Gupta Ins. No. 33 
p 1-42), and the Mandasor Stone Inscription of Yasodharman Visnuvar- 
dhana (Gupta Ins No 33 p ISO) in none of which is Baladitya referred 
to. But In the Saraath Stone of Prakataditya, son of Baladitya, another 
Baladitya is referred to ( Gupta Ins, No 79 p. 284 ) In the Mandasor 
Stone Pillar Inscription (Gupta Ins p. 147) occur these -words relating 
to Mihirakula 1 r fHbfo rffi WJ =%j gff t»qiqtfiV 

uiijgFWH 1 , In the Mandasor Stone Ins (Gupta Ins. 

No * 35 a l p „ 153 ) lines 4 aud 5 read ^ TtntnjrrerwiTHT i 

3?raT raal prsprar 'smaf gsrs* ^ ^ Dr. Fleet 

held that Yasodharman and Visnnvardhana were different, bnt the reasons he 
assigns are unconvincing and Jayaswal appears to he right in holding that 
Visnnvardhana is the same as Yasodharman (in 'Imperial History’ pp. 39- 
41 ) and that Visnnvardhana was the overlord of Baladitya, It appears 
hkely that the compilers of the extant Furanas combined the two principal 
parts of the two names Visnnvardhana and Yasodharman and that the con- 
queror of the Mlecchas was said to be Visnuyasas Vide I H Q. vol. XII 
p 531 and vol XV pp 302-306 for Yas'odharmau, Visnnvardhana and 
Mihirakula and Dr R. G Basak in 'History of North-East India’ (1934) 
pp 97-101 (who holds that Yasodharman and Visuuvardhana were two 
different Kings), Pargiter’s ' Ancient Indian tradition ’ and 'Dynasties of 
the Kail age' and Dr Pradhan’s ’ Chronology of’ Ancient India ' maybe 
read with advantage in connection with the historic material m the Puranas. 

1788b. yret f Wuwi tram ; ***- 

pt * V 6-8, published 

Dy at Poona, 1923, 
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commander-in-chief of the Bijapur army, is made to say to 
Khawaskhan, the Vazir, as follows, ‘In the Hindu sastras some 
say that Kalkin, the 10th avatara of Visnu will be born and he 
will destroy the hordes of Yavanas. Shivaji appears to be the 
first harbinger of that Kalkin’. 

Even though the Puranas are carried away by their over- 
zeal in condemning the moral and physical decline of the Kali 
age, almost all of them exhibit no verses about matters for- 
bidden m the Kali age. We have to see when the topic of 
Kaltmrpju attained prominence and what the matters are that 
were once practised by people without objection and that later 
on came to be prohibited or condemned. 

The Ap. Dh S (H 6. 14. 6-10) condemns the practice 
of giving all or most of the ancestral property to the eldest son 
as opposed to sastras. The Ap. Dh. S ( II 10 27. 2-6 ), after 
referring to the view of some that a woman when being married 
is given to the whole family of the bridegroom, condemns the 
practice olnujoqa . 17B9 Both these practices (of uddhatambhaqa and 
of myoqa ) are among those included m the texts on Kalivarjya. 
Among the earliest references in the smrtis to practices once 
current, but forbidden in the Kali age is a passage of Brhaspati 
quoted by Apararka p 97, where nujoga and the numerous 
secondary sons are said to be impossible owing to the decadence 
of spiritual power among men of the Dvapara and Kali ages. 
Apararka p 739 and the D M quote a passage of Saunaka to 
the effect that sons other than the aurasa oi dattaka are not 
allowed in the Kali age 1791 Piajapati ( verse 151) refers to 

the ancient practice of offering meat and wine in sraddhas, bu 
prescribes that these should be eschewed in the Kali age 
Vyasa 1793 quoted m the Nirnayasindhu and other works for 



amr U. 11 10. 27. 2-C 14 3 8 for the quotation 

1790 Vlde H °ii h '£vgr&' 3 ***7 

1791 3 H w » punra m sev , era) 

. annus p. 739. Tins vs cited as from ^ 

other works fif WH 5 ! SvasOTl? 

to this text. 
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the setting of the three vedic fires and of resorting to sannyaaa 
after 4400 years of Kali. The Laghu-£isvalayana 175i smrti 
( 21 14-15 ) states that the two kinds of sons called Kunda and 
Golaka were permitted in former ages and had the samskaras 
performed on them, but are condemned in the Kali age. Visva- 
rupa and Medhatithi, it is worth noting, do not quote a single 
verse about Kalivarjya, On Yaj. ILL 30 Visvarupa tries to recon- 
cile PaiawaUX 5 (saying that a brahmana who is learned in 
the Veda and keeps the sacred Vedic fires becomes free from im- 
purity in a day } with Parasara HI 8 ( that for ten dayB on 
impurity due to birth or death the food of that family becomes 
unpaTtakable for others). He does not accept the idea that 
the period of impurity is only one day for a learned man, hut 
explains that Parasara HL 5 is only an arthavada meant for 
glorifying the study of Veda and the keeping of sacred fires. 
Among later commentators it is stated that the narrowing down 
of the periods of impurity on the ground of Veda study is 
forbidden in the Kali age. As this explanation is not offered 
by Visvarupa it is not unreasonable to infer that Visvarupa 
was not aware of the passage on this point quoted from the 
Adityapurana. Medhatithi 17 » also ( on Manu IX. 112 ) refers to 
the opinion of some that the smrti passages about niyoga and 
uddhararvibhaga were applicable only in bygone ages, since 
smrtis ate restricted to certain ages ( vide Manu I 85 ) ; but he 
refutes that view and explains Manu I 85 by saying that the 
meaning is that the dharmas (i e qualities or natures of things) 
c ange from age to age as they do from season to season Prom 
tins it is clear that he did not accept that certain practices 
currant in one age were forbidden in others Vijnanes vara 1776 
quotes a single verse which condemns the practice of niyoga, 
the giving of a special share to the eldest son and the killing 
of a cow in a sacrifice as not allowable in the Kali age. That 


( gjirfar H mb ^ ^ 

?VTe5S5t^n « Hvmsrssrvu 21 i4-is, 

„ 1795 V,de n 1197 above for Smith's remarks vA 

n.o 6 . Vide above p, 628 n . U9S £or the ^ ^ 
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verse is said by the Sm. C II p 266 to have occurred in the 
Sangraha (i e the work called Smrtisangraha ) The Sm. C 
quotes a verse of Kratu which forbids four acts m Kali viz 
myoga, remarriage of a married girl, killing a cow m sacrifices 
and the taking of a jar.™ The Naradlya-mabapurana contains 
four verses about Kalivarjya stating that certain practices which 
were once allowed are forbidden in the Kali age, viz. sea voyage, 
the carrying of a jar of water, marrying a girl of a class lower 
than one's own, myoga, killing of an animal in Madhuparka, 
offering of flesh in sraddhas, the stage of a forest hermit, 
remarriage of a married girl when the marriage was not con- 
summated, perpetual student-hood, human sacrifice, horse sacri- 
fice, starting on the great journey, the sacrifice of a cow 1,5S . 
Apararka ( pp. 15, 63 ) quotes one verse and a half from the 
Brahmapuiana about certain Kalivarjyas viz. perpetual student- 
hood, the carrying of a Icamandalu, marriage with a sagotra or 
sapinda girl, the killing of a cow, human sacrifice, horse sacri- 
fice, drinking intoxicating liquors 1799 . This could not he traced 
to the Brahmapurana, hut the Prayaseitta-tattva ( p 520 ) ex- 

1797 i gmr ;f;:*nw^nrk i qmh 

nrai *r n q in x p. iz, n g t fa 's ekr on =qgS?iTan3 P 4° 

s finfrc sv R foho l, p. 261 

1798. msirnrigrefran i ^ssnmnrqwfg 

*3ut n q?fHw i aur 

^ i =rgrg»? w wrwn<M«y*l » nij iM-tsjia- 

uue mims? usjT i qwR urrf^ sfiiSgii qsvfargwniqoT. « 
gatvi, 24 13-16. These are quoted as from the in the 35753 ** 

p 112, the T?fohn%5g P 367 (reads a g g HTg- folio 2 

( reads w c a<{ H and ) . the p 2 c ontains t he hat f 

verses ■Httstq rsrr • urwin, a*>d wsTstpipmusi migej 5W' 

(but without name) Them? VT p. 16 has the first half (without Dame) 
and also the half qFtwstra wsr^f ^ 

1799 . g fen g a rg r g v trrc°r w vmvs&i- • wifatst TT W’srgf 
wqt i^ «nr ^ 

» i asirap is. wSNr. X. p. « II . D P “ r ‘ A 

p 133. The loifit XM 2 ( p. 666 ). wpW* and p J 

read tfmwug: fi&nr which means ‘mamagewith a daughter oHh 

.... or.* . «o-l .lo ». »P» *1 “ 



p Z80 ascnoes inem “ and „ as 3 ]oBg B0 ,0 
, notices also the r e ading »tora. W^ni ^ ^ 
on this, citing and refuting various views. Ac t! (rcadin g 

of P- 27 evea the quoted this W8uj<i°r p 
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Amrarka (p. 233) quotes two verses from a smrti (without 
name) the first of which prohibits six acts, viz. killing a cow m 
sacrifice, niyoga (of husband’s brother ), the performanM of 
salivas, taking a water jar, use of wine in sautaamam), being 


anascetic (of thepardmto type) ana me seconu ^ 
viz human sacrifice, cow sacrifice, the taking of a kamandalu, 
niyoga, and the remarriage of a girl whose marriage lias not 
been consummated. Apararka (p.233) quotes a passage from 
the Markandeya recommending the offering^ of a golden vessel 
in place of the cow in Madhuparka and stating that Bhrgu laia 
down that ho animal was to be sacrificed in Kali. The Sm. 0. 
(Lp. 12) quotes a Parana passage that ‘the remarriage of a 
married woman, special share to the eldest son, the killing of a 
cow, niyoga and the taking of a kamandalu— theSB five are to be 
avoided in Kali 1 ® 1 . HemSdri and the Sahyadri-khanda state, 
‘Agnihotra, the killing of a cow, sannyasa, offering of meat in 
,sraddha and raising of a son ' by the husband’s brother — these 
five were 18 ® to be' avoided in Kali. Hemadriin Danakhanda 
quotes a passage from the Garudapurana in which seven matters 
are mentioned as forbidden in Kali, viz. Asvamedha, Gosava, 
human sacrifice, Eajasuya, remarriage even of a girl whose 
first marriage was not consummated, the carrying of a kaman- 
dalu and procreation of a son on a widow by her husband’s 
brother. The SmrtyarthasSra ( p. 2 ) mentions twenty-six Kali- 
vaTjyas without expressly citing the name of any work. In the 
Sm. C., the Caturvargacintamani of Hemadri (HI. part 2 p, 666 ), 
the Par. M. 1 part 1 pp. 131-137, the Hadanaparijata (pp. 15-16), 


1800. afar 1 gmrew w wfcv v gqr- 

wvi m vrafliet ?jt% sru. ut^r qra) ' ag r gu w q by p, 98 

1801. gevgrf nun vsr u g#r wg- 

snvr I p. 12 This is quoted from the aqfqtjytor in the’ 

mprUV. Vide », 1700 above and ( vwfwr) p. 13 quotes 

it as from 

(amsm p 176), mWeai g p z, cbap. 

V. 6<-65) The first two read smvSPRC. The f rprju ftt e a ' p. 370 quotes 
the verce as a f^tm 
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SSSSssassaa.' sat 

OitovlraisM-mat" the SmSnE^ 

' the DhaM “‘ windhn C PP. 357-358 ) and some’ 

her works quote long passages from a purana { which in some 
of them js specified as the Adityapurana) that mentions about 
SO KalfvaW** There is a work called Kalivarjyavinirnaya 
or Kaliyaiayanirnaya composed by Damodara elder brother of 
Mlakantba (first half of 17th century A. D. ), who in his Samaya- 
mayakha refers to it. It quotes the Adityapurana, Brahma- 
purana and other texts that are quoted here from Hemsdri and 
other older digests 11 m . 


In the passage quoted the several Kalivarjyaa are not 
arranged on any systematic basis. Here, first of all a few 
Kalivarjyas that have a bearing on law will be mentioned and 
then the rest will he taken up one after another in the order in 
which they appear in the extract and lastly those that do not 
appear in that extract will also be dealt with. The first verse states 
that certain actions were discarded by the wise though this was 
unauthorized ( by sruti or smrti ) after arriving at a convention 
among themselves through fear of the Iosb of dhanna { if they 
were persisted in ), because in the Kali age there is absence of 
good men. The last verse and a half again state that at the 
beginning of the Kali great men arrived at certain conven- 
tions and discarded certain actions in order to guard the people 
( against harm and sin ) and ( it is well known ) that the conven- 
tions of good men are authoritative like Veda 1605 . 

1. Giving a larger share of ancestral property or the whole 
of it to the eldest son ( this is called jyesthamia or uddhara or 
uddharavibhaga ), Vide pp. 624-631 above for this. 1806 


2803. Vide Appendix for the passage. 

1804. A ms. of llizs work existing in the Central Library at Baroda 

was very kindly lent to me through the Bhandarkar Oriental Institute at 
Poona. There are eleven folios with ten hues on each side and about 40 
letters in each line. ' „ . . 

1805. Compare 5p Db. S. 1. 1. 1. 8-3 * UH 5 RWV: W • > and 

Vas. I 4-5, 

1806. The earliest reference m English to Kafivarjya matters Fs 
found in a translation of the passage of the Samayoddyota section of the 
Madanaratna .contained » Sir Wdham Jones’ Works W Vltt Mof 

1807), General Note, vide also Strange's £ liTto swend topics of 

for reference m a modern work oa Hm u 

KaJivarjya. 


Kahvarjya 
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2. Appointing the husband’s brother ( or a sagotra &c. ) 
to raise issue on the wife of a sonless man. This is called myoga 
and has been dealt with at length in H. of Dh. vol. H. pp. 599- 
607. It may be added here that in the K. V. H. there is a long 
discussion on the question whether an elder brother of the 
deceased could have been appointed to raise issue on his younger 
brother's widow and gives it as the opinion of some that he could 
not be so appointed, but that only a younger brother could be 
appointed to raise issue on his elder brother’s widow. They rely 
on the Mit. on Taj. I. 68 where * devara ’ is paraphrased aB 
' kanlyan bhrats ’. The K. V. N, ( folio 5 b and 6a) relying on 
Manu IX. 62 and the words of the Mit on Yaj. II 127 ( where 
Manu IX 69-70 are cited and explained as * devaras-tasya 
jyesthah kanistho va ) holds that any brother whether elder or 
younger than the husband could be appointed. 

3. The admission of several kinds of secondary sons 
other than the aurasa and the dattaka. For this vide above 
pp. 647-653. 


4. Remarriage of widows. This subject has been dealt 
with in H. of Dh. vol. H. pp. 608 ff. Some texts such as 
Vas. 17. 74 make a distinction between the remarriage of a 
woman whose marriage was not consummated and of a woman 
whose marriage was consummated, remarriage being allowed 
in the first case but not in the 2nd. The Kalivar jya texts forbid 
remarriage in both cases. 1807 

in Thh has treated of 

of t ^ “ haS been sh own by me above 

pp - 599 " 600 > that tbe decisions in 46 Bom. 871 and 55 Bom 1 

Nriak a a mha? POn a rai3Understandin S a bout the real views of 

, 6 ; Marriage with sagotra girls or with girls that 

VM f°n? 6 T‘u r (BUOh as the maternal uncle’s daughter) 
Vide H. of Dh. vol. II. pp. 452-478 for prohibition on the £ound 


11 mim 17. 74. The half verselrf 
refers,t° bot h kinds of widows via snSFRf (whose marn^e is eat 
mated ) ana (whose marriage is consummated) The renrhZ 
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of sapinda relationship, pp. 497 ff. for prohibition on the ground 
of gotra and pp. 458-463 for marriage with maternal uncle’s 
daughter. The custom of marrying the maternal uncle’s daughter 
has persisted to this day in many castes in spite of the inclusion 
of it among Kalivarjyas. An inscription at Nagarjunikonda 
( 3rd century A. D.) shows that Vlrapurusa-datta, son of Santa- 
mula, married three daughters of his paternal aunts ( E. I. vol 
XX p. 1 ). 

7. Slaying a brahmana who comes as an atatayin in a 
properly conducted fight Yide H. of Dh. vol. H. pp. 148-151 
and p. 517 above for this subject, 

8. Awarding of fines against witnesses who depose in 
disputes between father and eon 1303 It has already been seen 
( p 299 ) how ordinarily suits between husband and wife, father 
and son were not encouraged in ancient India. But when such 
a dispute came to the king’s notice he could take action siio 
main, as NSr. includes ‘ pitaputra-vivada ’ among the miscella- 
neous matters ( prakirnaka verse 3 ) which the king was to set 
in motion. Even in ancient times this rule must not have been 
strictly enforced. As time went on and separation of father and 
son became frequent the rule must have appeared to he un- 
reasonable. Vide Mit. on Yaj. IL 32 referred to above » in. 418. 
Ysj. II, 239 ( = Matsya 227. 198) prescribed a fine of 3 P“ as 
for those who ( instead of composing the quarrel between father 
and son and being able to do so ) undertake to be witnesses. 
Visvaruparead ‘a fine of two hundred panas . 

V 120 prescribes a' fine of ten panas. This shows that at 

time of the Mateyapurana this act was probably not include 

among Kalivarjyas. 

9 Taking (ox stealing) of corn even from one whose 
has beimwiftoiit taoi for s* 4.' 43 piovldo that wten s 

18. 28-29, ManuXI. 16 and . / on of distress 

brahmana cannot ‘ e ^ n t ^ S “^f^dicated in Yaj. Ill 43 and has 
hlenhwfoi three days te^rnay jteal^or^take away mie 

~ T ITT ssreffa: 

1808- p, 824 . 
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words of Maim XI. 16 ‘bhakt&ni sad-anasnata .. hartavyam 
hinakarmanab ). In ancient times theft of such a minor nature 
was permitted when the hrahmana was famished. But later 
times took a stricter view of the matter. 

10. ‘The admission to intercourse of a hrahmana who 
undertakes a sea voyage, even though he may have performed 
the penance prescribed for the same ’ ( l. 7 in the appendix ) 
Here the word used is * dvijasya It may mean either any 
person of the three higher castes or a hrahmana. If a man who 
has made a sea voyage took prayascitta he expiated only the 
sin, but did not become fit, according to this dictum, to be 
associated with by others. Whether the Vedic Aryans knew 
the sea has been doubted. Vide ' Vedic Index * on * samudra 
vol. H. pp. 431-433. The Nirukta II. 10 refers to the fact that a 
doubt arises whether the word ‘ samudra ’ in a particular vedic 
verse refers to the sea or to the sky. In some verses as in 
Itg X.98. 5 ‘he discharged divine rain waters from the higher 
to the lower samudra' both the meanings of 'samudra' (viz. 
sea, sky ) are pointedly brought out. Vide also Rg. VII. 6. 7 
( a samudrad-avarad-a parasmat ). In Rg. V1L 95. 2 Sarasvati is 
mentioned as going from the mountains to the sea In Rg, X. 
136. 5 the two seas, Eastern and Western, are mentioned (nhhau 
samudrava kseti yasca purva utaparah ), In Rg. VIII. 6. 4 it is 
said, ' all people bend down to him, as the sindhus (rivers ) flow 
to the Ocean.’ Rg. 1 116. 4-5, X. 39. 4 and X. 143. 5 refer to the 
story that Asvras saved Bhujyu from the waters of the sea 1K > 9 
The Atharvaveda XL 2. 25 refers to eastern sea and northern sea. 

rnu m “ d ° ubt that in tbe Brahmanas the sea was well-known. 
The Tai Br. IL 2. 5. 6 remarks, ‘ there is no end to desire and also 
to samudra (neva hi kamasyantosti na samudrasya). The 
Ait. Br (40. 2) remarks 'just as the sea stands surrounding 
the earth (tabhi rajanam parigrhya tisthati samudra iva 
bhumini ). It has already been seen that among the fivo 
practices peculiar to the north the Baud. Dh. S. ( L 1 22 ) 
enumerates sea voyage ( samudra-samyana ) as the last 
and condemns it. Baud. (H. 1. 51) places sea voyage at 
the head. of grave sms (pataniyum) along with misappro- 
P lating a brahmana s wealth kept as a deposit. The Mit 


1809 Vide ' Vedic Hymns ' by Max Muller (S B E vol 32 do 57 - 
62 ) tor a aole on the question whether the Indians of “the Vedic a reMmew 
the surging sea ( terrestrial ), age tnew 
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on Y&j. HI. 288 quotes the sutra of Baud. Manu ( EL 158 
and 166-167 ) provides that a brahmana who had been on a 
sea voyage was sinful and was not to be invited at a 
srfiddha. But it is clear that Manu does not say that such 
a brahmana altogether loses caste or that he becomes alto- 
gether unfit to be associated with ; all that Manu provides is 
that such a brahmana became unfit for invitation at a sraddba. 
The Ausanasasmrti ( IV. pp. 525-526 ) declares that those who 
sell the Veda, who marry a widow, who undertake a sea voyage 
are paitta and are not to be invited at a sraddha. These passages 
show that the prohibition against sea voyage affected only 
brahmnnas and even then they did not apparently become alto- 
gether unfit to be associated with. That hrShmanas crossed the 
ocean and went to such distant countries as Siam, Cambodia, 
Java, Sumatra and Borneo can be easily proved ,w °. E. I. voL 
17 p. 314 gives references to inscriptions from Borneo to show 
that brahmanas from India migrated to that country about 400 
A. D. That kings and merchants undertook sea voyages is also 
clear from several considerations. The Baveru Jstaka ( vol. HI 
Ho 339, Fausboll ) tells us that merchants from Benares went 
to Babylon in order to sell Indian goods. The ‘Questions of 
Milinda’ S. B. E. vol. 36 p. 269 refers to a ship-owner voyaging 
by sea to distant countries 1811 . The Eajataranginl refers to 
the Bea voyage of an envoy of king JaySpIda erf Kashmir o 
Ceylon (IV 503-506). Manu VUL 157 prescribes that the 
king should allow that rate of interest whzoh those who are 
adepts in sea voyages and land journeys and who understand 
what is required to be the interest at certain times and m certain 


Ml VideBr.K. C. Majumdar's 

dvipa ' (1937 and 1938): ‘Ind.an influence «***??* „ r- b J 1]!LB Raj 
Bali' by Himansu Bhusana. Satkat ■ J . San kr,t texts Iron Bal. 1 

ChaUerjee(1933).G Gorers Annual Bibliography of Indian 

edited by M. Sylvain Levita % writings of Bvandes, Ber- 
Archaeology, vol. IX. PP- 39-50. scholars on Java, Champa and 

gaigne, ICern, Krom, Parmentier and other ^hom ^ ^ thcy 

other countries of the Eastern Arc ipe 8 Maiumdar and others, 

are not in English. They are referred to by Dr Maj w ^ ^ ^ ^ 

1811. The whole passage ,S ^ns Jdy levying freight >» 

as a shipowner, who has become wealthy by and g0 t0 V anga or 

Si .i.rt »»■ - - « c—-. «- » 

Takkola or China or Sovira, Surat congregate ^ ' &> (S.B< E 

Further India or any other place where ships 

vol. 36 p. 269). 
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places determine to be the proper one. Yaj. 13. 38 provides 
for very high interest ( 20 per cent per month ) from those who 
engage in trade by sea. Nar. IV. 179 says that a trader (samu- 
dra-vanik ) who makes sea voyages is not a proper witness. 
The Vayu ( 45. 78-80 ) and other puranas state that Bharata- 
varaa 1812 has nine divisions called doipas, all of which are 
separated from each other by the sea and are not ( easily 
accessible, that Jambudvlpa ( India proper ) is the 9th dvlpa and 
the other eight are Indra, Kaseru, TamraparnI, Gabhastimat, 
Naga, Saumya (Siam?), Gandharva, Varuna (Borneo’). 
Therefore Bharatavarsa according to Pauranic Geography in- 
cluded modern India and also Greater India, None of the 
ancient works at least says anything against sudras under- 
taking sea voyages; but now even sudras, probably in their 
desire to emulate the brahmana and rise higher in social esteem, 
think that sea voyage is forbidden to them also. 


When during the latter half of the 19th century some 
brahmanas went to England on a political mission or for study 
and returned to India, the question whether after taking the 
appropriate prSyaicUla those brahmanas could be associated with 
fully as before was referred to many orthodox and learned 
Patulite (such as the late TarSnatha Tarkavacaspatx ) and 
it is creditable to the Pandits and gratifying to note that 
many of them came to the conclusion that they could be asso- 
ciated with by others. The two principal texts referred to were 
those of the Brhan-Naradapurana ( note 1798 above ) and the 
one from the Adityapurana translated at the head of this parti- 
cular Kalivarjya. Very interesting and hairsplitting argu- 

me "l an l 0XplaTlatiOnS weie advanced the learned Pandits 
m 1872. Some of them may be noted here. As regards the 
Naradtya passage, it is aTgued that only that seavoyage is for- 
bidden in the Kali, which was a righteous act ( dharma ) in 
former times. In Parasara-smrU XTL 58 the following praya- 
scxtta 8 3 is prescribed for brahmana murder : ‘ the sinner should 


»8i2. 

TOvrg pxnfh: anrctfi iruRsmg i uunfhrenjr uW 

'”5 3 /numrar jfto- l 45.78-80. The same verses 

purSna 19 &c ] OCCUr m *** n4 - and Brahma- 

« 

pp wsnrxvr n (raw - 
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bedireeted to perform the penance of going to the selu on the 
ocean ; he should beg for alma on the road to the sBtu from 
men of the four classes that are free from improper acts, should 
walk barefooted and without umbrella, should declare his sin 
in all towns, villages and hamlets of cowherds on the way 
while resting there or in forests, sacred places and rivers and 
after reaching the sea and on seeing the setu, 100 yojanas long 
and 10 yojanas hroad, constructed with heaps of stones at the 
bidding of Rama by Nala he will get rid of the sin of brahmana 
murder Here brahmana murder being a most heinous offence 
it cannot be supposed that a mere sight of the selu from land 
would absolve the sinner and the words about the length and 
breadth of the setu would be otherwise meaningless. Therefore 
what is meant is that he must undertake a sea-voyage and go 
along the whole length and breadth of the seta in a vessel. 
Such a voyage was religious conduct in former ages, but in 
Kali this is forbidden. The word ‘holding a kamandaln’ 
( which also was prescribed as dharma in former ages ) conveys 
that a similar or analogous practice is referred to in the imme- 
diately preceding words. The words * dvijasyabdhau &c. ’ are to 
be interpreted as follows : * naayStuh ’ is the genitive singular o ^ 
‘ nauyatr The affix ‘ tr ’ is not the ordinary V but it is ton 
used in the sense of ‘ one who habitually does a thing , accord- 
ing to Fanini HI. 2, 134-135. 1814 Therefore the words of the 
Adityapurana apply only to a dvija who habitually engages in 
a sea voyage either as a trader or as a helmsman or sailor. When 
Narada ( DSyabhaga 21 ) states that even an aurasa son who 
is hostile to his father or who is patifca ( gmlty of one of 
five great sins) or is impotent or is ‘ apay&tnta he does not 
get ashare of ancestral wealth, the Vyavaharamayukhaexplaus 

prayaseitta merely for going wou jd have read differento 

were intended in this passage , ^ l< gtag have been 

ly viz. ‘eamudre naugamanahhSve &o- ** _ 


1814 . 
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crossing the sea to Ceylon for purposes of trade. In dramas like 
the Ratnavali (where the hancukm Babhravya undertakes a 
sea voyage and a merchant from Kausambi is said to have gone 
to Ceylon ) and in romances like the Dasakumaracarita frequent 
references are made to sea voyages to Ceylon and other countries. 
What is aimed to be hit when prayascitta for sea voyage is 
prescribed is the fact that on such voyages a man may give up 
for long such daily duties as the performance of sandhya and may 
have come in very close contact with mlecchas aB regards food 
etc. If he has done these two, then only he is not fit for inter- 
course even though he may have undergone a prayascitta. If 
he performs his daily duties wherever he may dwell and does 
not come in too close a contact with mlecchas he may have to 
perform no prayascitta, much less would he become' unfit for 
social intercourse. The view of Medhatithi on Manu II. 23 that 
any country by itself is not unfit for the residence of an arya, 
that if mlecchas overrun a country in India and permanently 
reside there it may become a mleochadesa, that even a mleccha 
country, if it be conquered by an Indian king and if the system 
of the four varnas be introduced therein, would be a fit one for the 
performance of Vedic sacrifices, has already been noted { in H of 

?8 5 T °!\ n , P . 16 ® haB t0 be remembered that the Adiparva 

(85. 34} states that mlecchas and yamnas sprang from Anu 
and Turvasu, sons of Yayati. The Sabbaparva notes that BhJma 
iiing beyond the seas and in Anupa bring 
™ 25 ~ 2 U a " d that “Rochas came to see the Saiasuya 

ThefollowW Wlth ^! 1 - aeadatta0f Pr ^y° tisa (Sabba 34. 9-10). 
S f ° ll0W frora the above discussion : (1) 

As the word dvija’ is used a sudra or a person of the mixed castes 
( sankirw-jati ) does not become unfit for social info * 

a sea voyage to a place outside mdifeSherTtto kfnJfbhT 
dmg or for any other purpose has to undergo a prayaX hut 

hahLaX S undertakTng S se^voyagl fofSdT ? ® ‘ 

would become unfit for intercourse even after nnf •“ * Sall ° r 
tors, has in view the story in 

say whether this story had anvTfl ft ~ \ 2t 18 difficult to 
hibition against sea Toyage ^ “ leadiD * to «■ P™- 


lis 
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The Smrtikausfcubha explains that 1 samudrayatra * means 
* tirthayatra ’ i e. pilgrimage to holy places bsyond the sea and 
that is forbidden here. But this seems to be wrong, as stated 
by Krsnabhatta on the Nir. S. The latter sayB that expiation 
is to be undergone only where a sea voyage is undertaken from 
worldly motives, but where a sea voyage has to be undertaken 
for reaching a holy place like the Sankhoddh&ra-tlrtha, it is an 
inseparable part of the pilgrimage and therefore there is no 
necessity to undergo a prayascitta, lels 

11. 'The initiation for a sattra' (1. 8) Sattras were sacri- 
ficial sessions the duration of which varied from 12 dayB to a 
year, 12 years or even more. Only brahraanas could perform 
them ( Jai. VI 6 16-23 ). Ace. to Sahara on Jai. VI. 2. 1 per- 
sons who engaged in them must not be less than 17 nor more 
than 24 All of them were both saorificers ( yajamana ) as well 
as priests. Vide H. of Dli. vol. H pp. 1239-1246 for sattras. 
The prohibition against engaging in sattras is a clear indica- 
tion that people had become tired of the ancient Vedic sacrifices, 
of the great demands they made on time and wealth and had 
begun to prefer other and easier modes of worship. 

12. ‘Carrying a jar of water* (1. 8). The Baud. Dh. S 

I 4 devotes numerous 1 ® 16 sutras (1-27 ) to the subjectof carry- 
ing an earthen or wooden jar full of water. Every snataka was 
always to carry a jar of water from which he was to take wa er 
fox iauca He was to wash it with water and rub it with h 
hand. This was declared to be equal to paryagmhvram i encir- 
cling with fire for purification, vide H. Dh. vol. H p . 11 
n. 2501 ). He was not to go to another’s house or to thevdlng 
boundary or on a journey without, the jar. V • • 

■Warm TV 36 Yai L 133 contain similar provisions ym 

S t r'.’i'sisJ 

that it may ba oarriwl "? un d., n habit, andm 

brance, gave rise to unhyg practice was 

1815 
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that ‘ kamandaluvidharana refers t P P . the 

but tu. ***** — *, £** .Lta* *► 

“■*"£*? V$ (™U« aT) »t» ttot w»«W-» 

- *>»«” ' a “' 1 “ laUB 
oaiyam* ( Btudentliood foi long periods). 

13 'Starting on the Great Journey’ (1. 9). The Brhan- 
tf&ra&ya-purana (pmvardha 24. 16) also forbids this. Accor- 
ding to Manu VL 31 and Yaj. HL 55 a forest hermit, when he 
suffered from an incurable disease and could not perform the 

duties of his order, was allowed to start towards the north-east 
on the Great Journey ( mahaprasthana ) till the body fell down 
to rise no more. Similarly, a man guilty of biabmana murder 
was allowed to meet death at the hands of archers or to throw 
himself head foremost into fire. Vide H. of Dh.vol. IL pp. 924- 
928 for Mahaprasthanagamana Apararka (p. 877 -87 J) 
quotes long passages from the Adipurana to the effect that if a 
man suffering from an incurable disease starts on the Great 
Journey in the Himalaya or commits suicide by entering fire 
or water or by falling from a precipice, not only does he not 
incur sin, hut on the contrary he goes to heaven. It is rather 
inconsistent that the Adipuiana ( or Adityapurana ) should in 
one place extol the starting on the Great Journey and in another 
place should forbid it in the Kali age. The X. V. N. cites the 
instance of the Pandavas that are said to have started on the 
Great Journey. This makes one suspicious about the authenticity 
of the passages on Kalivarjya quoted from the Adityapurana 
by some and from Adipurana by others. 


14. ‘The killing of a cow in the sacrifice called Gosava ’ 
(1.9). 

There were various occasions on which in ancient times 
a cow was sacrificed The Anubandhya cow killed at the end 
of the TJdayanlya isti in Agnistoma has been referred to above 
(on p, 627 n. 1196). In the Madhuparka which was offered 


1817. am • wfiqsrw P H C t feaia 

wftomsm am « samuahrmSt m am > mfv gyrr- 

wftmTWi. n wetwira wt irstmu wffia m' evv tiw sn% r^rera-. i 

t>q. by surenS p. 877 and by <ro. m. 


1. 2. 228 (as from 3WCP& (p. 879) further quotes ‘ wgi n yS T UCTreT 

w wa»m njHwft i aufSwv urt *a w®. vmqi w m n > 



940 


History of Dfiartnaiastra 


tVol. 


“‘J" w mT a ”‘ ” 

Khadira gr, HI. 4 1, Gobhila gr. HL 10. 16 ). An Dh s rr ? i 7 
25 states that if cow’s flesh is offered in irtddha for'the p*!' 

caHsdrvf are 8 n Med , fM 0M year ‘ There was a sacrifice 
f" edG0S . aVa ° r Go ® edha ' that was an Ukthya in which the 
fees were ten thousand cows and which according to some could 
be performed only by a vaisya ( Eat. Sr. 22. 11 lsi « 3-8 ) a 
buM was killed as an offering in the rite called sulagava ('vide 
H. of Dh. vol. II pp, 831-832). As flesh-eating came to be 
looked down upon, cow sacrifice became most abhorrent and 
Kalivarjya texts only register a prohibition which had been 
acted upon centuries before. 


15. ‘The employment of cups of wine in the Sautramani ' 

(1.10). 

The Sautramani is not a soma sacrifice but it is a combi- 
nation of an isti with an animal sacrifice. It was so called 
from sutraman’ (an epithet of Indra). Its peculiar charac- 
teristic was the offering of surd m cups. In modern times milk 
is offered in its place and ip Sr. allowed it even in ancient 
times 1819 . It was included among the seven haviryajnas by 
Gaut. ( VIII. 20 ), At the end of the Rajasuya it was performed 
or in Agnicayana or for one who suffered vomiting or purging 
from the excessive drinking of soma. For sautramani and the 
preparation of sura in it, vide H. of Dh. vol. H pp. 1225-1228. 
Bhattoji (in com. on Cairurvimsati-mata p. 53 ) and the Nirnayo- 
sindhu construe this to mean 1 having social intercourse with 
one who employs sura in Sautramani ’ but this is not satis- 
factory, The DharmasiDdhu explains as above ( Itt purvardha 
p. 357 ) ls2 °. 


1818. i . . ggswft rfhmrt agtrgfiwT! i ■ mtt- 
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16. * The licking of the Agnihotrahavani and the use of 
it even after it was licked * ( 1. 11 ) In the Agnihotra the sruva 
ladle is held in the right hand and the sruc called agnihotra- 
havani is held in the left and the milk is poured into the latter 
from the milk pot with sruva. After the Agnihotra homa is 
offered the agnihotrahavani is licked twice in order to take out 
the remnants of the milk and after wiping it with darbha blades 
it is used again, Ordinarily a vessel when it is once licked by 
a man cannot be used again in a religious rite unlesB proper 
purification is resorted to. But this did not apply to the Agni- 
hotrahavani and camasas of Boma. Vide H. of Dh. vol. II p. 1002, 
n. 2663 for agnihotrahavani, p. 1005 for its licking and p. 1177 
(n. 2598) for the drinking of soma from the same carnasa by 
the several priests. The licking of the agnihotrahavani and 
its use constitute really the subject of the prohibition. 1821 

17. ‘ Entering on the stage of forest hermit as laid down 
in the texts about it ’ (1. 12 ). Gaut. HL 25-34, Ap. Dh. S 
( n. 9. 21. 18 to n. 9. 23. 2 ), Manu VI. 1-32, Vas IX 1-11, Yaj. 
HI. 45-55 lay down elaborate rules for the stage of forest hermits. 
Vide H. of Dh vol H pp. 917-929 for a description and remarks 
on sannyasa to be made later on. 

18. ‘ The narrowing down or curtailment of the periods of 
impurity depending upon the Vedic learning and the mode of 
life of a person ( 1. 13 ). ‘ Agha ’ means * asauca ’ ; * vxtta ’ 
(mode of life) refers to tending sacred fires or maintaining 
oneself in the way described by Manu IV. 7-10. The general 
rule about the period of impurity for a brahmana on the death 
of a sapinda was stated by Gaut. 14. 1, Manu V. 59 and 83 to be 
that it was ten days and Angiras quoted by the Mit. on Yaj IIL 22 
prescribes impurity for ten days for all varnas, but Manu V. 59 
also spoke of the period being four days, three days or one day 
which, acc to the Mit. on Yaj. IIL 28-29, refers respectively to 
kumbhldhanya, one who has collected food for three dayB or one 
who collects nothing for the morrow. Daksa VL 6 and Para- 
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to certain special matters viz. the receiving of gifts the 
performance of Agnihotra, the study of the Veda and such 
matters in which distress would he caused if the period were 
not curtailed. This explanation clearly proves that Vijaanea- 
vara ( end of 11th century ) was not aware of the prohibition of 
the curtailment of the periods of impurity or treated it with 
scant respect. The curtailment of the period of impurity was 
iaid down probably because curtailment led to confusion since 
a person may claim to be learned, while his neighbours may 
not concede that claim. 

19. Prescribing death as the penance for brahmanos'. 

( L 14 ) 


Manu XT. 89 provides that if a person intentionally murders 
a brahmana there is no expiation for it. Manu XI 90 prescribes 
death by drinking boiling wine for the sin of drinking sura, 
while Manu XX 146 provides lm that if a man knowingly drinks 
wine there is no expiation for it, but only death. The Visnu- 
dhannasutra ( chap. 34 ) states that incest with the mother, 
daughter or daughter-in-law is atipataka, such sinners have to 
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enter fire and there is no other penance for thiB Bin. Vide Gant. 
21. 7 also. Some smrtis held that there was no-prSyaseitta for 
certain grave sins except falling from a precipice or into fire. 
As a brahmana’s person became more and more sacred with the 
march of time, death ceased to be a penance for a brshmana 
sinner, however grave the sin might be But this did not apply 
to a ksatriya or any one else ( other than a brahmana ). 

20. ‘ Pollution through contact with a sinner ’ ( 1. 15 ). 
Manu XL 180 ( = SSnti 165. 37 = Baud. Dh. S. H. 1. 88 ), 1825 
Yisnu Dh. S. 35. 2-5 provide that if a person continues for one 
year in close association ( samsarga ) with one guilty of the 
grave sins ( enumerated in Manu XI. 54 ), in Tespect of occupy- 
ing the same conveyance or seat with him or dining in the 
same row with him he becomes patita ; but he becomes patita 
immediately if he officiates as a priest for such a sinner or 
performs his upanayana for teaching him the sacred Gayatrt 
and the Veda or if he enters into a matrimonial alliance with 
him. Parasara ( L 25-26 ) states that in the Erta age a person 
became patita by speaking with a patita, in Treta by seeing him, 
in Dvapara by partaking of food prepared in his house, but in 
Kali by actually committing a ( sinful ) deed and that when a 
grave sin was committed by a man, in the Krta age the whole 
district in which he lived was to be abandoned, in Treta the 
village, in Dvapara his family alone and in Kali only the 
perpetrator. 1826 Farasara { XIL 79 ) no doubt 1827 says that 1 sins 
( i. e pollutions are caused ) aTe transferred, as a drop of oil 
(spreads ) on water, by sitting or sleeping together or by using 
the same conveyance, by speaking with or by dining in the same 
row with a sinner but this only means that to associate with a 
sinneT is bad, but it does not mean that to associate with a patita 
immediately makes the associator himself a patita. The Mit. on 
Yaj m. 261 quotes Devala 1825 and Yrddha-Brhaspati to the effect 
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that samsarga ansBB in nine ways viz hv talk v v 
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SSL- fv 8 same C0n wanee or on the same seat or bed, by 

imng in the same row, by being a sinner’s priest or vedic 
teacher or entering into matrimonial alliance with him The 
Par M, gays that Parasara held the view that there was mpatoja 
by the various kinds of contact in Kali an d fi0 provided no 
prayascitta for samsarga. The Uirnayasindhu 1829 andBhattoii 
make similar remarks. The Udvahatattva says that Parasara 
125 is to be interpreted in this way that merely speaking ox 
touching a pahta or receiving money from him does not maVo 
another liable to any prayascitta, but that if the association 
with a patita goes quite beyond these, then Bin may be incurred 
by association. So almost all the digests are agreed that the 
rigour of the very Btrict rules about BaraBarga in Manu and 
Baud, was modified by declaring that speech with or Bight of a 
sinner involved no sin in Kali. 1650 


21, ‘ Undergoing ( secret ) expiation for the grave sins 
( maimpatakas ) except theft ’ (1. 15). Harlta ( q by Par. M. H 1831 
part 2, p 153 ) prescribes secret expiation for a bT&hmana who 
has studied dharmasastra and committed a sin without anyone 
knowing it. Gaut. ( chap. 24 ) prescribes certain expiations to be 
undergone secretly ( without any third person knowing of such 
performance ) for even mahapatakas such as brahmana mm dor, 
drinking sura, incest and theft of gold. Vas. (chap. 25) also does 
the same and states ( 25. 2 ) that only those who have kept the 
sacred vedic fires, who are disciplined and old or learned are 
entitled to secret expiations for sins and not other people The 
Visnu Dh. S. 55 deals with secret expiations. Paraaara IX 61 
(last verse) laid down 1832 the general rule that one should openly 
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declare one’s sin. The Kalivarjya text provides that secret expia- 
tion is allowed as regards only theft among the mahapatakas in 
the Kali age, though in earlier ages it was allowed as to other 
mahapatakas also The Nirnayasindhu says that secret expia- 
tion is allowed only to brahmanas According to the Dharma- 
sindhu, in the Kali age if a man is guilty of the murder of a 
brahmaua or of other mahapatakas he does not avoid the conse- 
quences of falling into Hell when he undergoes an expiation but 
he becomes only fit for social intercourse, while as regards theft 
of gold ( a mahapataka ) by undergoing piayascitta he avoids 
the fall into hell and also becomes fit for social intercourse. 
The Kalivarjyavinirnaya appears to hold that all secret expia- 
tions are forbidden in Kali. 1833 

22. ’The act of offering an animal with the recital of 
Vedic manti as to the bridegroom, to a guest and in honour of 
pitrs’(l 16) 1834 Madhuparka was offered in ancient times on 
several occasions and to several persons such as to Hales at sacri- 
fices, to the king, to a snataka, to one’s acarya, father-in-law, 
paternal or maternal uncle and to a bridegroom. Vide H. of Dh. 
vol. IL pp 542-546 for details about Madhuparka. Originally a 
cow or a bull was killed for an honoured guest, later on when the 
cow came to be extremely sacred the flesh of some other animal 
was offered; when flesh-eating itself came to be looked down upon 
then only payasa and other vegetarian eatables came to be 
prescribed Vide H of Dh vol. II pp. 777-782 on flesh-eating. 
This half line forbids the offering of flesh to a bridegroom or to 
an honoured guest (in madhuparka) and the feeding of 


1833. The qrfaqsvR (folia 8a) notes, 1 sxn tig i 

Jnmbr vrvsfifSoi: i srr<n«mTar*tt 

rwKfrkw uu) — sp’nffj tra tswaaSra i?ri%- 

5PT l » It should be noticed that the Nirnayastndhu and a few others read 
as one word meaning "secret expiation for 
mahapatakas other than theft and other than association with those guilty 
of grave sms’ The (p Z), st^ m p. 16 and wsnrwiw (p. 

112) read this half line as vftg ng'Uffnsmrst:. * 

rnvfsjfhr unik f% ffarr cfi% *W3Tv?rmra vuriu > 

g mvitrim ^ i surram III, rpru p. 358. 

>■334. ym*<u| has a technical sense It means ‘touching the am- 
mal to be sacrificed with several mantras’ Mann V 7 employs the word in 
Uiat sense and Kulloha comments, * eyvuirdi urn. 

, (9a) quotes WT With reference 

to sraddha the word upakarana is used m a secondary sense and not in the 
literal sense For the upakarana mantra srjpSf grflTO, vide jj. I n.2 
119 



946 


History of Dharmaiastra [ Yoi, 

«■" 

brahmanas with flesh at sraddhas. Comparatively so late a 
writer as Yaj {I 258-259 ) extols the high grati6cation that the 
Manes feel when flesh of various animals is offered in sraddhas. 
This one prohibition includes in itself several prohibitions that 
are separately mentioned in other texts such aB ‘govadha’ { in 
notes 1797 and 1799), the killing of an animal in a Madhuparka 
(in n. 1798), ‘gavalarnbha’ and ‘palapaitrka’ { in note 1802). It is 
noteworthy that even so late as the first half of the 17th century 
Visvanafcha, a great logician, takes up the cudgels on behalf of 
flesh-eating by brahmanas in sacrifices, sraddha, madhuparka, 
in danger to life and when ordered by a brahmana and charges 
those who totally forbid flesh-eating with being the followers of 
the doctrines of Bauddhas, while the latter at the same time 
prescribe expiations for even murderers of brahmanas through 
greed of money and marry their maternal uncle’s daughters 
or other sapindas of their mother, though both of these latter 
are i forbidden by the KaliVarjya texts. 1855 


23, ‘Association with those that are guilty of intercourse 
with women who are not of the same vama, even though the 
former may have undergone proper expiation for the lapse’ 
(1. 18). There was great divergence of views as regards the 
prayaacitta for adultery by a male with a female of the same 
class, of a higher class or of a lower class Further the ancient 
sutras were rather hard on the guilty parties, the harsh rules 
being relaxed by later smrti writers. For example, Gaut 23 
14-15 and Yas. 21. 1-3 prescribe for a male of a lower caste 
having intercourse with, a woman of a higher caste death in 
various ways. If a brahmana had sexual intercourse with a 
candala or svapaka woman Parasara (X. 5-7) prescribes that he 
has to undergo a fast for three days, tonsure of the head together 
with the top knot, three Prajapatyas, Brabmakurca, feeding 
brahmanas, constant recital of the Gayatri, gift of two pairs o 
cows and then he becomes pure, while a sudra doing the same ha 
to undergo the expiation of one Prajapatya and had to mafce a 


(Ssrasvatibhavana senes, Benares, 1 92 ), S 
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gift of two cows. If a person of a low caste lias intercourse with 
a woman of a higher caste ( e g. a sudra has intercourse with a 
brahmana woman) Samvarta ( verses 166-167 ) prescribes the 
expiation of subsisting for a month on cow’s urine and yamlat 
(barley gruel) for him If a brahmana commits adultery with a 
sudra or candela woman Samvarta (verses 169—170) prescribes the 
expiation of candrayana, while Parasara(X. 1* -20) prescribes a far 
more severe expiation The present text prescribes that, even after 
undergoing expiation, men guilty of intercourse with women of 
castes other than their own cannot be allowed to have social 
intercourse with their oastemen. The DhaTmasindhu 1836 says 
that sudras that have intercourse with brahmana or other women 
of a higher caste are hereby deolared to be unfit for social inter- 
course even after they undergo expiation. This no doubt made 
for strictness in moralB, but it also led to the preservation of 
caste exclusiveness. 

24. ‘ Abandonment of a mother (or other woman who is to 
be honoured owing to relationship ) because she has had sexual 
intercourse with one of low class’ (1. 19 )• 


The provisions of the sutras and smrtis on the subject of 
expiation for adultery by women varied from time to time. 
Gaut 23. 14 and Mann VTH. 371 prescribe that a woman who 
haB intercourse with a man of low caste i3 to be punished by the 
king with being devoured by dogs. But other smrtis and Manu 
himself (XI. 177) are not so harsh, but are rather humane m 
their treatment of adulteresses. Manu XI. 176 says that the 
husband should keep confined to one apartment his corrupt wife 
and compel her to perform the expiation which is prescribed for 
males in cases of adultery. Manu XI. 59 and Yaj 3XL 235 
regard adultery by a male (paiadarya ) as an upapataka and 
Manu XX 117 and Yaj, HI. 265 prescribe candrayana as an 
expiation for all upapa takas. Yas. XXL 12 prescribes that the 
wives of men of the three higher castes who are guilty of 
adultery with a sudra may be purified by an expiation if no 
child is born of the intercourse but not otherwise Yaj L 72 
provides that a woman becomes free from the taint of adultery 
when she has her monthly illness after the adultery hut if she 
conceives in adulterous intercourse she may he abandoned. 
The Mit. on Yaj. L 72 states that both Yaj, and Yas. are to be 
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understood in the same sense and abandonment does not mean 
driving out of the house but only not allowing her to participate 
in religious acts and not having sexual intercourse with her. Yas. 
XXI. 10 states that only four kinds of women are to be abandon- 
ed, viz. one who has intercourse with the husband's pupil or with 
the husband's guru, one who attempts to kill heT husband or 
one who commits adultery with a man of a degraded caste. Yaj. 

( HI. 296-7 ) provides that to women that are patita the same 
rules apply as to men, but they should be given food, raiment 
and protection and that intercourse with a man of low caste is 
one of the three gravest sins for women. Vide Mit. on Yaj. HI. 
297. The present text states that a woman ( such as a mother ) 
who is entitled to honour from a person because of her relation- 
ship ( as mother, elder sister etc . ) is not to be abandoned and 
cast on the street by him, although she may be guilty of 
adultery with a degraded or low caste man, in spite of Yas. 
XXT. 10 and other texts (such as Br.). m7 That is, this text 
was more humane to such women than ancient texts. Krsna- 
bhatta explains that * gurustriySh * mean B 'of a brahmana 
woman '. Vide H. of Db. vol. H pp. 571-573 for further remarks 
on adulterous women. Ap. Dh. S. L 10. 28. 9 requires the son 
always to serve and wait upon the mother even though she may 
bo paiita. Atri 1838 (195-196) and Devala (50-51) contain two 
verses (almost in the same words ) which are lax as compared 
■with other ancient texts. They say : ‘If a woman conceives 
through intercourse with a male who is not of her caste, s 
becomes impure till her delivery. When she is d ° h ™ re 

she has her monthly Alness after the intercourse she becomes 

like pure gold '. Atri ( 197-198 ) further provides that whether 
a woman willingly has sexual intercourse deceived or fe 
•moved against her will or in secret, she should not be 
abandoned^ one should wait till fee monthly Ulness and sto 
becomes purified by that illness '. This comparative laxity of 
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the later emrtis of Devala and Atri is remedied by this Kali- 
varjya test which forbids abandonment of only such women as 
the mother, but allows the abandonment of others when guilty 
of intercourse with a male of low caste. Devala prescribes 
expiation by santapana in the case of those women that are 
raped by mlecchas and conceive ( verses 47-49 ) Vide also 
Atri 201-302 The Sm Kau restricts this half verse to the 
mother alone. Parasara ( X 24-25 ) prescribes that if a woman 
be raped once she becomes free from pollution by undergoing 
Prajapatya after she has her monthly illness and in other cases 
of rape she has to undergo Santapana. 


25. * Sacrificing one’s life for the sake of another ’ ( 1. 20 ), 
The Visnu Dh. S HL 45 states 1839 that>those who are killed in 
saving the life of a cow, a brahmana, the king, a friend, one’s 
wealth and one’s wife go to heaven and XVI. 18 provides that 
even those (untouchables) who are outside (the pale of the four 
varnas) and sacrifice their life for brahmanas, for cows and for 
women and children attain heaven The Adityapurana quoted 
in Rajadharmakanda ( p. 91 ) has a similar verse. The Samaya- 
mayukha and Bhattoji quote a smrti, ‘ one should at once sacri- 
fice one’s life for cows and brahmanas ’, 1810 This text forbids 
self-sacrifice of one’s life simply for the promised reward of 
heaven in the cases specified. The K. V. N. ( folio 9b) offers 
two more ( rather far-fetched ) explanations of this phrase, one of 
which is ‘ offering one’s services as a serf to another’. This is 
prohibited to members of the three twice-born classes in Kali, 
but not to the sudras, acc to K. V. N. 

26. ‘ Offering ( of food ) to another that remains after one 
has partaken of it ’ (1 20). In the Madhuparka the honoured 
guest used to partake of a part of the offering of honey, milk 
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and curds and was to give the remainder to a brahmana {or a 
son or a younger brother) This is prohibited by this Kalivarjya 
text Vide H. of Db. vol, IL p, 544 for this practice, JLp Dh. 
S, ( I 1, 4, 1-6 ) provides that the pupil may partake of the 
leavings of his teacher’s food, but the teacher should not give 
him honey or meat or other food which will be opposed to the 
observances of a vedic student The Nirnayasindhu reads 
‘ uddistasyapi varjanam' 1M1 , which means ‘not accepting what 
has been donated.' Ya], I 213 says that if a person worthy of 
accepting a gift does not keep it for himself ( but passes it on to 
others ), he secures the highest worlds obtained by those who 
make generous gifts Bhattoji gives another explanation. Vas 
( 14. 21 ) forbids a man to eat the remnants of his own food or to 
eat food that comes in contact with the leavings of food. This 
Kalivarjya text sets aside for the Kali age the prohibition con- 
tained in Vas. 14. 21 (acc to Bhattoji) The K.V N. ( folio 10 
a) states that this is the explanation given by some, but does 
not approve of it. The Sm Kan. gives yet another but extremely 
far-fetched explanation. These several explanations of the 
same half verse indicate bow some of the Kalivarjya texts are 
comparatively recent and have no settled meaning even accor 
ing to comparatively late writers of digests. 


27. ‘The resolve to offer worship (throughout life) with 
various details to a certain idol ( 1. 21 ) 

It is not easy to see why such a resolve should have been 
prohibited. Therefore this explanation given by Bhattoji, _ *-• . 
N. (folio 10 a), the Samayamayukha and others is s ” 
tory It is better to accept the explanation of the Sir S. 
thfe forbids the undertaking of the worship of a parfcicuianmag 
Z wages AparSrka (pp. 450 and 923) quotes a smrtit xt defin- 
ing a devalaka as a brahmana who performs t the worsbup^ * ^ 
image for wages for three years and who thereby 
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to officiate at Sraddhas. 1843 Manu m. 152 declares the devalaka 
to be un6t for being invited for sraddhas or rites in honour of 
gods and Kulluka quotes Devala to the effect that one who 
maintains himself on the treasury of a shrine is called devalaka. 
It is remarkable that Yrddha-Harlta (VIIL 77-80) says that only 
the worshippers of Siva for wages are called devalaka and those 
of Yisnu are not. Aco. to the Sm. Kau. what is forbidden is the 
resolve to worship an image for securing a direct vision of the 
Deity. 1844 This is rather pedantic and far-fetched. 

28. 4 Touching the bodies of those ( who are impure on the 
death of a relative ) after the collection of the bones ’ (1 22 ). 
The day on which the bones were to be collected after the body 
was cremated differed greatly according to various writers. The 
Mit. on Taj. m, 17 notes that according to Samvarta 184 ^ 
(verse 38) the bones.may be collected on the first, third, seventh 
or 9th day, that the Yisnu Dh. S (19. 10-11) prescribes the 4th 
day for it and recommends the casting of them into the Ganges, 
that some did it on the 2nd day and that therefore everyone should 
follow his own Grhyasutra. The Mit. on Yaj. HL 18 quoteB 
Devala to the effect that, after the lapse of one-third of the period 
of impurity prescribed for members of the four varnas (as in Y5j. 
HL 22 ), persons who lost relatives become touchable, that 
members of the four varnas become touohable in three, four, 
five and ten days respectively. Samvarta (verses 39-40) 
states that, after the collection of bones, touching those who 
are under pollution due to death is allowed on the 4th, 6th, 8th 
and 10th day respectively in the case of brahmanas, ksatriyas, 
Vaisyas and sudras. The present Kalivarjya text forbidB this 
and becomes stricter as to the rules about impurity. 

29. 4 The performance by a brahmaua of the duties of the 
killer of the victim in a sacrifice ’ ( 1. 23 ). 
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The animal in a srauta sacrifice was to be killed by choking 
it and strangling it. The person who did so was called samitr 
Different views were entertained as to who was to be the samitr 
Acc. to Jai. III. 7. 28-29 1816 the adhvaryu himself was to be the 
samitr ; the usual opinion was that he was to be some one other 
than the rlmks. The Asv. Sr. (XU 9. 12-13) shows that he 
may be a brabmana or a non-brahmana. Tor further details 
vide H. of Dh. vol. IL pp 1121-22, n. 2504. As animal sacrifices 
themselves came to be looked down upon or even forbidden, this 
text forbids a brahmana from being a samitr. 


30. 1 The sale of the soma plant by brahmanas ’ ( 1. 23 ). 


Soma beverage was to be drunk only by brahmanas. The soma 
planthad to be purchased and there was a symbolic haggling for it. 
The vendor of soma in ancient 1847 times was, acc. to Eat. Sr, VH.6. 
2-4 and Ap Sr.X 20. 12, either a brShmana of Kutsa gotra or any 
brahmana or a sudra, 1647 In later times, though Manu XL 7 ( — 
Santi.165. 7 ) and Nar. ( dattapradanika 7 ) 18iB allow a brahmana 
who has wealth sufficient for the maintenance of himself and has 
dependents for three years or more to perform a soma sacrifice, 
yet Mann HI. 158, Yaj 1 165 and Vas 14. 3 hold that a brabmana 
who sells the soma plant is unfit to be invited at a sraddha and 
that one should not partake of food at his house. Manu X 88 
forbids a brahmana to sell water, arms, poison, soma &c Vide 
H. of Dh. vol. IL pp 1141-1143 for purchase of soma and the 
dramatic haggling for it. 


31. * Allowing a brahmana householder to eat food at the 

houses of four classes of people among sudras viz his slave, 
his cowherd, a hereditary family friend and one who cultivates 
his fields on the basis of paying a half or other portion of the 
produce to him' ( 11. 25-26 ), 

Gaut. 17. 6, Manu IV. 253 (=Visnu Dh. S. 1849 57 16), Yaj 
j, 166 and Farasara XL 19 say that a brahmana may eat the 
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food of these four and of Mb own barber. Haiadatta on Gaut. 
17. 6 and Apararka ( p. 244 ) remark that a brahmana can take 
the food of these persons among sudras only in the event of 
extreme calamities. From this it appears that up to the 12th 
century A. D. the peremptory prohibition contained in this text 
was either unknown or was not much respected. The exclusive- 
ness of caste in matters of food and marriage was made more 
strict by the Kalivarjya texts. Vide above ( pp. 869 and 885 ) as 
to how Paraaara himself was overruled by this text. 


32. * Pilgrimages to very distant holy places ' ( 1. 26 ). 

A brahmana was called upon to tend his Vedic or grhya 
fires. If he went to distant places on pilgrimage this duty 
would he interfered with. It is provided by Ap. 18S0 Sr. IV 16. 18 
that even when on a journey the agnihotnn has, after turning 
his face in the direction of his fire altar, to go mentally over 
the whole procedure of Ms daily fire worship and the Darsa- 
puinamasa. The Gobhila-smrti II. 157 says the same. The 
Smrtikaustubha 1851 says that this prohibits pilgrimage to holy 
places beyond the sea or on the borders of Bharatavarsa. This 
text prohibits a brahmana from going to distant places on 
pilgrimage, hut it does not prevent him from undertaking a 
journey for earning wealth for performing sacrifices. K. V. ST. 
( folio 10a ) quotes a text of Satyavrata to this effect. 


33. ‘The rule that a pupil should habitually observe the 
same behaviour towards the wife of the guru as towards the 
guru himself ’ ( 1. 37 ). Ap. Dh. 1852 S. I 2. 7. 27, Gaut. I L 31-34, 
Mauu II. 210, Vfsnu Dh. S. 32. 1-2 prescribe that a student 
should perform the same acts of honour and obedience towards 
the wife or wives of his teacher as towards the teacher ( except 
holding her feet in doing obeisance and eating the leavings of 
the food). As students were often grown-up young men and 
the teacher's wife might often he a young lady, Manu H. 212, 
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216, 217 ( that are the same as Visnu Dh. S. 32. 13-15 ) provide 
that a pupil ^11 twenty years old should not show honour to the 
young wife of Ins teacher by clasping her feet, but that he may 
prostrate himself on the ground before the teacher’s young wife 
m performing obeisance and that he may hold her feet in 
obeisance only (once) when he returns from a journey. This text 
accepts the principle underlying the Especial rules laid down by 
Manu and Yisnu and prohibits the daily touching of the feet of 
the guru’s wife on the part of the pupil. The Sm 1853 Kau. and 
Dharmasindhu ( HI p. 35S ) hold that this sets aside the rule laid 
down in Yaj I 49 that a perpetual student may stay till hiB 
death with his teacher or with the teacher’s son or ( in default 
of both ) with the teacher's wife. 


34. ‘The modes of maintenance conceded to brahmanas in 
times of distress (or calamity)’ (1. 28). 


The special modes of maintenance prescribed for brali- 
manas were receiving gifts, teaching the Veda and officiating 
as priests ( Gaut. X. 2, Up. Dh. S. H, 5. 10. 5, Manu X. 76, 1 88, 
Vas. H. 14, Yaj. I. 118). But it was recognised from very 
ancient times that if a brahmana could not maintain himself 
by following the above modes of earning wealth he could in a 
season of distress pursue the avocations peculiar to a ksatriya 
or vaisya (Gaut. VH. 6-7, Baud. Dh. S. H. 2. 77-81, Vas IL 22, 
Manu X, 81-82, Yaj. D3 35 ) 18St . Vide H. of Dh vol. IL pp. 118- 
133 for detailed treatment of this matter and for the restric- 
tions imposed even when brahmanas were allowed to follow the 
avocations of ksatriyas and vaisyas, The Kalivarjya prohibi- 
tion is merely one on paper. From ancient times till now 
brahmanas have pursued all sorts of avocations and haidly any 
importance has been attached to this dictum. 


35. ‘Not accumulating any wealth (or grains) for the 
morrow * ( 1. 28 ). Manu IV. 7 and Yaj. 1. 128 provide that brah- 
manas are of four kinds, vis. those who accumulate grain of 
the capacity of a kustila, those who accumulate grain of the capa- 
city of a kuwbht, those that accumulate grain enough to satisfy 
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their needs for three days and those who do not collect grain 
even for the nest day. The smrtis prescribe that each later 
one is superior in merit to each preceding one. The commen- 
tators differ as to the meaning conveyed by kusuladhanya 
( some holding that it means one who has accumulated grain 
for three years, while others say it means one who has grain for 
12 days) and fcumbhldhanya (a person accumulating grain for a 
year, or grain for six days ). Vide H. of Db.' vol. IL p. 110, note 
234 and p. 641 note 1502. The Mit. on Taj. L 128 says that the 
advice not to accumulate corn even for three dayB or one day is 
not addressed to all brahmanas, but to those only who are called 
yayavara 1855 . This explanation of the Mit. indicates that the 
Kalivarjya text on this point was either not known to the Mit. 
or was not much thought of by it. The Kalivarjya text provides 
that the ideal of extreme poverty and absence of acquisitiveness 
for brahmanas was not to be insisted upon in the Kali age. 

36. ' The acceptance of the kindling of a log of wood ( L e. 
settingup sacred Vedic fire) at the time of the homa of Jatakarma 
for the purpose of securing long life to the child born to a 
person’ (1. 29 ). The aravis are two logs of Asvattha tree from 
which fire is produced by attrition, which ( fire ) is used for 
kindling the garhapatya fire. In certain Gakhas, it is the prac- 
tice to kindle fire from aranis and to use it for the homa in the 
J&takarma rite. This fire was to be UBed in the subsequent 
rites for the child such as cuds, upanayana, marriage. It was 
supposed that this enabled the child to live long.*® 56 The Sam 
K quotes a pariMsta text to this effect, 1 ® 57 

37. ‘Constant journeys by bTahmanas’ (1- 30 ). The 
Mahabharata ( Santi 23. 15 ) 1858 says, ‘As a snake swallows mice 
hiding in holes, the eaTth Bwallows two persons viz. a king who 
does not fight (an invader) and a brahmana who does not engage 


185S. For the two kinds of brahmanas, viz salina and yayavara, vide 
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in travel’ (for acquiring learning from famous teachers ) This 
text only forbids taking aimlessly to long journeys but not 
those for study or for religious purposes. 


38. ‘Blowing on fire with the mouth’ in order to kindle 
it into flames ( 1. 30 ). Gaut. IX. 32, Menu 17. 53 and 
Brahmapurana 221. 102 forbid the blowing on fire with the 
mouth (as in doing so it is likely that drops of saliva from the 
mouth may fall into the fire and pollute it). Haradatta on Xp. , 
Dh. S. I. 5. 15. 20 notices that in the Vajasaneya Sakha it is said 
that fire should he kindled into flames by blowing upon it with 
the breath from the mouth since it Bpraug from the mouth of the 
Creator (as stated in the Purusasukta, Rg. X 90. 13). Therefore, 
ace. to Haradata and the Gobhila-smrti (X 135-136) 1859 th eirauta 
fire could be kindled by blowing upon it with the mouth, but 
smartn fire or ordinary fire should not be kindled in that way 
(but only by using a fan or a bamboo cylindrical piece). 
The Kalivarjya text forbids blowing with the mouth even on 
eirauta fire. 


39, 'Allowing sooia! intercourse to women who have 
become polluted by rape and the like (when they have performed 
prayascitta) as prescribed in the saBtras’ (1. 31}. 1840 Vas. 38. 2-3 
state, * when a woman is polluted by being raped or kidnapp- 
ed by a thief, she should not be abandoned; one should wait 
till her monthly illness (making her undergo certain expiations 
till then ) and she becomes pure after it.’ Xtri ( TV 2-3 ) has the 
same verses, which are quoted ( from Vas. ) by Visvarupa on 
Yaj HI 256 (p 133, Tri. ed. ) and explained at great length. 
The Matsyapurana 227. 126 is liberal enough to say that the 
man who commite rape should be punished with death but the 
woman raped incurs no blame. Parasara ( X 27 ) provides th 
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Bat this text is harsher on such innocent and unlucky women 
when it says that they cannot be restored to social intercourse 
even after undergoing expiation, 

40. ‘ Begging of food by a sannyasm from members of all 
varnas ( including sudras ) according to the ruleB of the saBtra * 
(1.32). The Sm. M. p. 201 (on varna&rama) quotes Kathaka 
Brahmana, 1881 Aruni Up., Paras ar a ( in prose ) to the effect that 
a yah may beg for food from members of all varnas. Baud. Dh. 
S. IL 10 69 1862 also quotes a verse which allows the begging of 
food from all varnas to a yah. VaB. X. 7 requires a yati to beg 
at seven houses not selected beforehand and in X. 24 states that 
he should subsist on what food he gets at the houses of 
brahmanas. 1863 The present text requires even the yati to observe 
caste rules as to food. 


41. * Hot using for ten dayB fresh rain water ’ ( 1. 33 ). 
Haradatta on Ap. Dh. S. L 5. 15. 2, Bhattoji on Catur. (p. 54), Sm. 
Kau. p. 479 quote a verse, ' she-goats, cows, she-buffaloes and 
brahmana women become free from impurity ( due to delivery ) 
after ten nights and so does fresh rain water accumulated on the 
ground ’. According to this the long period of ten days in the 
case of rain water is set aside. But Bhattoji notes that accord- 
ing to another smrti ’ rain water falling at the proper season 
is pure, but it is not to be used for drinking for three days ; 
when rain falls at an unusual season rain water is impure for 
ten days and if a man drinks it within that period he should 
abstain from food for one day and night Bhattoji remarks 
that the Kalivarjya text only sets aside waiting for ten days, 
but does not set aside the rule against drinking it for three days. 

42. ‘ ( Payment of ) the fee demanded by the teacher ’ at 
the end of the period of brahmacaTya ( 1. 33 ). 
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The ancient practice was to make no agreement as to fees 
for teaching. Vide Br. Up. IV. 1. 2. Gaut. (IT. 54-55) prescribes 1 ** 
that at the end of his studies the student should request the 
teacher to accept the wealth that he could offer or ask the 
teacher what should be given and after paying or doing what 
was required by the guru or if the teacher permitted him to go 
without demanding anything the student should take the 
ceremonial bath. Vide Manu JL 245-246 and H. of Dh. vol. H. 
pp. 360-361 for details. Yap L 51 provides that at the end of 
his studies the student may give to the teacher what he desires 
( or a cow ) according to his ability or may with hiB permission 
take the ceremonial bath ( without paying anything ). On 
account of these provisions we have stories in the ancient litera- 
ture that very rarely teachers or 'their wives made fanciful 
demands. This Kalivarjya text only sets aside the require- 
ment of paying what the guru demands, but does not prohibit 
the voluntary gift of a fee by the student. 1866 

43. * The engagement of a §udra for such acts as cooking 
and the like in the houses of brahmanas and the rest (1. 34). 
Ap. Dh. S. (H. 2. 3 1-8 ) requires that 1867 the food for Vaisva- 
deva should be prepared by pure men of the first three varnas 
and also optionally allows a sudra to be a cook for an arya pro- 
vided he is under the supervision of men of the first three 
varnas, provided he sips water whenever he touches the hair, 
any limb or his garment, provided he outs the hair ( on his head 
and his body), the beard and nails every day or every 8th day of 
the month or on the new and full moon day and provided he 
bathes with the clothes on. It is this permission that is set 
aside by this Kalivarjya text. 

44. ‘ Suicide of very old people by falling into fire or from 


a precipice ’ ( 1. 35 ). 

This is analogous to Ko. 13 above. Atri did not condemn 
s uicide in certain cases. He states, 1868 (verses 218-219) if one be 
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old (beyond 70), if one cannot observe the rules of bodily puri- 
fication (owing to extreme weakness), if one is so ill that all 
medical help is discarded, and if one in these circumstances 
kills himself by throwing himself from a precipice or into fire 
or water or by fasting, mourning should be observed for him 
for three days and sraddha may be performed for him.' Apar- 
&rka (p. 536 ) quotes several smrtis to the effect that a very old 
man or one suffering from very serious illness, one who has no 
desires left and has carried out his tasks may bring about his 
death by entering fire or water or falling from a precipice and 
he will incur no sin. Vide H. of Dh. vol. IL pp. 936-927 for 
further details. This text may also be taken as forbidding 
suicide by falling from a precipice or into fire as an expiation 
in the case of those that are guilty of mahapatakas knowingly 
committed. The Mit. on Yaj. HL 226 quotes a smrti to this 
effect 1 * 9 The Suddhitattva holds (pp. 284-285) that suicide 
by entering water and the like is allowed in Kali only to 
sudras and forbidden to brShmanas and others. 

45. ‘The performance of acamann (purificatory sipping of 
water) by Vistas in as much water as is sufficient for slaking 
the thirst of a cow’ (1. 36). 

Manu V. 128, Vas. m. 35, Baud. Dh. S. I 5. 65, Yaj. 1 192, 
Visnu 23. 43 provide 1870 that water collected on the ground is 
pure (and may be used for acamana) provided it is sufficient 
in quantity to slake the thirst of a cow. But this text forbids 
on hygienic grounds the use of small quantities of water collec- 
ted on the ground for sipping and similar purposes. 

46. ‘The residence of an ascetic in the house near which 
he happens to be in the evening’ ( 1, 38 ). 

Aco. to Ap. Dh. S. II. 9. 21. 10 and Manu VI. 43, 55-56, an 
ascetic was to kindle no fire, was to be houseless and was to 
beg only once a day in the afternoon or evening when no smoke 
ascends from the kitchens of people, when the embers have been 
extinguished, when people have finished their meals &c. Vas. (X- 
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12-15) provides 1871 that a sannyasm was to change his residence 
frequently, was to stay at the boundary of the village or in a 
temple, or in an empty house or at the bottom of a tree and 
should constantly live in a forest, Sankha {VII- 6) states that an 
ascetic should stay in an empty house or he may stay wherever 
he may be when the sun sets. This provision of Sankha 
is set aside by the Kalivarjya test Another meaning of 
the words, according to Krsnabhatta on the 2Tir. S. (p, 1310), is 
that this runs counter to the recommendation of Manu VI. 56 
that an ascetic should go for begging to the houses in a village 
in the evening when all smoke from kitchens has ceased i e, 
by this text he is allowed to beg in the noon. In a way this 
appears to be a hatter explanation. 


The above is a complete list of all Kalivariyas quoted from 
the AdityapurSna (except one or two)- Some of the Kalivarjyas 
not included here, hut included in other texts cited above will 
also be now set out for the sake of completeness of treatment 

47. ‘Resorting to sannyasa’. Vyasa quoted above ( n. 1793) 
forbade sannyasa in the Kail age after 4400 years of it had 

elapsed, hut then Devala 1872 made an exception to this extent 
that as long as the division of society into four varnas existed 
and as long as the Veda was studied sannyasa could he resorted 
to even in Kali The Nir. S. explains that what is forbidden is 
the sannyasa with three dandas and n'otthe sannyasa with one 
danda. Baud IL 10. 53 ( ekadandl va ) gives an l option that a 
Bauuyasin may carry three staffs or one, while Yaj IH 58 speaks 
Sa Sas only tridandL Danda meas a staff and also 'restraint 
curbing \ Manu XU 10 (same as Daksa VH 30) declares that t a 
man is called tndan$i who has restraint over his body, speech 
anti mind. Daksa 1873 also Bays that a yaU is not called tndan^i M 
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the spiritual restraint in him(v. 29) Ini. 12-13 Daksa says that 
just as a girdle, deer skin and a wooden staff are the outward 
signs of a vedic student, so three staffs are the peculiar Bign of a 
yati. Vide H. of Dh vol II. pp. 937-938 for further details. If the 
KalivaTjya text weie meant to forbid sannyasa altogether, it 
must be said that it was never honoured and even now thousands 
become sannyasins every year. If, as the Nir. S. says, this text 
only forbids the carrying of three dandas, it is a meaningless 
prohibition, giving importance only to outward symbols and 
not to the substance of the matter. 


48. ‘The observance of agnikotia' or ‘ the acceptance of 
three fires’. Vyasa ( n. 1793 ) forbade the performance of srauta 
agmholra along with sannyasa in Kali, but an exception was 
made by Devala in favour of its observance as also of resort 
to sannyasa on the grounds stated above (in No. 47). Some 
digests and authors such as the Nir nay asindhu 1874 and Bhattoji 
explain that agnihotra of the sarvadhana type is forbidden in 
Kali, but that of the ardhadhana type is allowed. Agnihotra 
means 'adhana , that is, setting up of the srauta fires. When a 
man consecrates the three srauta fires he may do so with half of 
his smarts fire and keep up the other half of the smarta fire. This 
is called at dhadhana. If he does not keep the smarta fire 
separate, it is sa> utid/iana Laugaksi quoted by the Nir. S. ( TTT 
p. 370 ), Bhattoji and others states this. The Mit. on Yap HI. 45 
mentions these two modes Therefore, according to these explana- 
tions, sarvadhana was allowed in former ages ( and acc. to one 
interpretation np to 4400 years of Kali ), while in Kali ( or at 
least after 4400 years of Kali ) only ardhadhana is allowed 

49. Human sacrifice’ ( vide note 1798 giving extract from 
Naradapurana ). 


The Tai. Br. 1875 (HI. 4 1-19 ) contains a description of the 
procedure of human sacrifice. The oldest texts even do not show 
that a human being was killed. The whole procedure is 
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symbolical. The V&j. S. , ( XXX. 5 ff. ) has many passages in 
common with the Tai. Br, The Tai. Br. HL 4. 1 ( = Yaj, S. 30. 5 ) 
begins, * the brahmana should be offered to brahman ( spiritual' 
power ), the ksatriy a to ksatra (military power), the vaisya to 
the Maruts’ &c. Aoo. to Xp. Sr. XX 34, a brahmana or ksatriya 
performs this sacrifice, whereby he attains power and valour 
and all prosperity. There are eleven sacrificial posts and eleven 
animals to be offered to Agni and Soma. Alter the rite of 
paryagmkarana is performed on the brahmana and others, they 
are presented to the several deities and then discharged from 
the sacrificial posts, eleven goats are killed and oblations of 
their flesh and limbs are offered. Aco. to the com. on Yaj. S., 
it is begun on the 10th day of the bright half of Caitra and goes 
on for 40 days, which are ocoupied with 23 dlksas, 1Z upasads 
and five sutyas (days on which soma is extracted). After 
this yaga, the yajatnana usually resorted to a forest sb a 
sannyasin. 1876 


50. * Asvamedha ’(n.1798). The Tai. 8. V. 3. 12. 2 states, 18,7 
*he who performs the Advamedha becomes free from (the sin of) 
brahmana murder In spite of this Vedic authority the Brhan- 
Naradlya and other pur anas prohibited it. But no one heeded 
this prohibition and numerous historio kings performed this 
sacrifice from at least ZOO B. 0, to Jayasing in the 18th century 
A. ». Vide H. of Db. vol. 33. pp. 1238-1239 and -pp. 70-71 above 
for numerous historical performers of Asvamedha. 

5L * Rajasaya ’ ( aco. to the Garudapurana, p. 929 above). 
This was a very complex rite extending over t y°5' 98 ” i] “ 
could be performed only by a ksatriya. Vide H. of Dt voLB. 
no 1214-1223 for a brief description. The R&jasuya was pe 
formed by the Kalinga Emperor Xbamvria as he P^imsm 
his Hathigumpbs Inscription (E. I. vol. XX p. 71 P* g 
by^en Nayanika as stated in the NanSghst Inscription (A S. 

W. L vol. V. p. 60). 

fee at the time when they retmn d h above. 

( who remained students till deat h). v^P- . 
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Harlta, Daksa 1878 (L 7 ) and others mention these two varie- 
ties, while Yfij. I 49, Vedavyaaa L 41 and Yisnu I>h. S. 28. 46 
name and describe the naisthika, Manu H. 243-244, Yaj. I, 
49-50, Vas. YIL 4-5 provide that a perpetual Yedic student 
should stay with hie teacher till his own death, that on 
the teacher’s death he should stay with the teacher’s son 
or the teacher’s wife or should tend fire, that if he curbs 
his senses till his death, he reaches the world of brahma 
(immortality) and is not born again. This was a very diffi- 
cult mode of life, there were great temptations as the fleBh 
is weak and therefore the Brhan-N aradly a and others prohibited 
perpetual studenthood. Some works such as the Madanaparijata 
(p. 16), the Kalivarjyavinirnaya of Damodara, and the Nir. S. 
read ‘dirgha-kalam brahmaoaryam ’ in place of ‘naisthikam 
brahmacaryam ’ in the Brhan-Naradiva. 


53. * Brahmacarya for long periods ’ ( n. 1799 ). The Baud. 
Dh. S. (L2.1-5) declares, “ the term of studentship for Veda study 
as observed in ancient times lasted for 48 years, or 24 years, or 
12 years for each Veda or at least one year for each kanQa ( of 
the Tai.S.) or it lasted till the Veda was committed to memory, 
as life is evanescent and as the Veda ordainB * let him kindle 
the earned fires while his hair is still blaok’.” The Ap. Dh. S. 
( 1. 1 2. 11-16 ) provides that the student’s stay with the 
teacher’s household should be 48 years, 24 years or 12 years at 
the lowest. Manu HL 1 also states that the vow of studying 
the three V edas under a guru must bo observed for 36 years or 
for half of that time or for a quarter of it or until the student 
has mastered (the Veda). These long periods of 48 years, 36 or 
24 years for Veda study (before a man could become an house- 
holder ) are here forbidden in Kali. This was nothing new. Yaj. 
1. 36 had allowed 12 years for each Veda or five and if a man 
did not want to study all vedas but only one he could finipTi Mb 
studenthood in five years. Only an extremely Bmall number 
could have spent 48 or 36 yearB in Veda study. Sahara on Jai. 
1. 3. 3 held that this text of Baud, was opposed to the trait about 
kindling fires when a man was a young householder with black 
hair and was to be discarded. Vide pp. 832-834 above for a 


grrenfhn qrthr q. by p. 7i ; wgrwTfV 

i ftpfbrt nikwwq Rua. it qsr I 7 q. by 
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discussion of this. The authors of the Samayamayukha and 
• j? Sni. Kau both of whom had before them the reading 
dlrghakalam brahmacaryam ’ held that this prohibition wa H 
aimed at the words of I.p. and Baud, and that the vow of 
perpetual studentship which was undertaken with a special 
purpose in view ( viz. realization of brahma and non-return 
to samsara ) was not prohibited by the Kalivarjya text and that 
there was nothing wrong in the practice of perpetual student- 
hood among the Dravidas, 


- 54. Animal sacrifice. ’ In the Markandeya as quoted in 
Apararka p. 929 above animal sacrifice was forbidden in the Kali 
age. Though popular feeling had gradually veered round to the 
view that meat should not be offered in sraddhas, in znadhuparka 
( No. 22 above ), yet animal sacrifices were performed at all 
times and are even now performed, though very rarely. 

55. ‘Intoxicating drinks (madya)'. There were startling 
vicissitudes in the attitude to intoxicants. 


In Vedic times soma was a beverage drank by the priests 
and sura was a beverage for common men and usually not 
meant to be offered to the godB, Soma and sura are sharply 
distinguished (vide Tai. S. JL 5. 1. 1, Vaj. S. 19. 7, Sat. Br. V. 1. 
5.28). The Sat. Br. { Y. 1. 5. 28) has the striking antithesis 
‘For, Soma is truth, prosperity, light; and sura is untruth, 
misery, darkness In the SautramanI istt a biahmana had to 
be hired for drinking the dregs of but5 offered in it and if a 
biahmana could not be fonnd the sura was poured on an ant- 


hill (Tai. Br. I. 8. 6 and Sahara on Jai. HL 5. 14-15 ). It appears 
from the Kathaka-samhita XU. 12 that 1879 brahmanas had by 
that time come to regard the drinking of sura aB sinful. From 
Chan. Up. V. 10.9 it appears that a drinker of sura was enumerated 
among five grave sinners. In the Asv. gr. II, 5. 3-5 it is 1 sai 
that in the rites of the Anvastaka day when pindas are offered 
to the male ancestors, the female ancestors viz. the mother, e 
paternal grandmother and great-grandmother axe offered sura 
and the scum of boiled rice in addition 7 ® 9 . The N,r.S.(JU 


1879. awn* a fauk , n ,3Wt * 

quoted by the asararfifos on 1.3.7 p. 210 and by 


arcr III* 4» 31* 

1880. I g^T 1 SWl’SU 

wfifeafasw: 1 v h. s - 3-s * 
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p. 367) refers to this passage of the Asv. Gr. and holds that the 
Kalivarjya test against intosioants forbids this also. 

Madya is a generic term applicable to all intoxicating 
drinks ; sura is said to be of three kinds, viz that prepared from 
molasses, that from honey ( or madhuka flowers or from grapes) 
and that from corn flour ( Manu XL 94, Visnu Dh. S 22. 82 and 
Samvarta 117 ). The Visnu Dh. S. ( 22. 83-84 ) specifies ten 
kinds of madya, all of which a brahmana was not even to touch. 
Gaut. IL 25 t8S1 , Ap. Dh. S. L 5. 17. 21, Manu XL 95 forbid all 
kinds of madya to brahmanas at all stages of life. Ap. L 7. 
21. 8, Vas. L 20, Manu XI 54, Visnu Dh. S. 35. 1 hold that the 
drinking of sura is one of the five grave sins (mahapatakas), 
while Yaj. IIL 227 employs the word ‘madya* in place of sura 
in this connection. Baud. Dh. S. L 1. 22 however notes that 
among the five practices peculiar to the brahmanas of the north 
was that of drinking rum and Baud, condemns it. The verses 
of Manu XL 93-94 about the three kinds of sura have been the 
subject of frequent and varying interpretations. Visvarupa on 
Yaj. HL 222, the Mit on Yaj. HL 253, Apararka p 1069 and 
others establish that the word ‘sura’ primarily applies to paisti 
( liquor prepared from flour ) alone, that paisti is forbidden to 
all brahmanas, ksatriyas and vaifiyas, that it is the drinking 
of paisti alone that constitutes a mahapataka, that all intoxi- 
cating drinks are forbidden to brahmanas in all ages, but in- 
toxicants other than paisti ( such as those prepared from molasses 
or madhuka flowers ) are not forbidden to ksatriyas and vaisyas. 
Manu XI. 93 says that sura is the Tefuse of cooked food ( rice ) ; 
therefore members of the three higher castes should not drink 
sura. This clearly shows that Manu took sura as meaning 
only paisti ( liquor prepared from rice flour). The Visnu Dh. 
S. ( 22. 84 ) expressly says that ksatriyas and vaisyas are not 
polluted by touching the ten kinds of madyas specified by it. 
In the Udyogaparva (59 5 ) both V§sudeva ( Krsna) and Arjuna 
ate described as intoxicated by drinking the liquor prepared 
from honey and the Tantravartika establishes that there was 
nothing wrong in this as both were ksatriyas. Intoxicants were 
not forbidden to sudras. Brahmacarins of whatever varna had 
to abstain from intoxicants of all kinds. Apararka 1682 (p 63) 


1881. nn Ptai * u). n. 25 . ■ smr. u. ^.i 5. 17. 21. 

\SS2. utr P»nf 1 Pu y fwPt sgugnqrei fr ari smlu 

g qrafl* 1 mi yj esht wvf f g^nSffr: 

3CTO5RP. 63 
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after quoting the Brahm apurana states that intoxicating drinks 
were forbidden to the three varnas in Kali and to brahmanas 
in all yugas (ages). But this is opposed to tradition. The 
Adiparva ( chap. 76 ) narrates 1883 that SukracSrya prohibited for 
the first time brahmanas from drinking intoxicants (vide H. Dh. 
vol IL pp 792-799 for detailed discussion of this topic ). The 
Ealivarjya text forbids the drinking of intoxicants to all the 
three twice-born classes. But ksatriyas and vaisyaB pay scant 
attention to this prohibition and even some brahmanas in these 
days have taken to drink as a fashionable indulgence The E. 
Y. N. (folio 5a), Ersnabhatta 1884 and Sm. Eau. note that in the 
Sakta treatises ( called Vamagama ) madya is allowed to he 
offered to the idol for all the three varnas and to ksatriyas in the 
propitiatory rites for Vinayaka and for birth on the Mfila con- 
stellation hut this kalivarjya text forbids all that. 


An analysis of these 55 kalivarjyas yields very interesting 
results. About one-fourth out of the above 55 relate to Srauta 
mn.tt.nTB- There are several texts forbidding Agnihotra, 
Asvamedha, Rajasuya, Purusamedha, sattras, Gosava, animal 
sacrifices, while a few others are concerned with matters of 
detail in sacrifices ( vide No. 11, 14-16, 29-30, 38, 48-51, 54 ) 
The first nine of these 55 are-concerned with legal matters and 
relations. Some prohibitions are due to growing caste exclusive- 
ness ( No 5, 10, 31, 40, 43 ). Others again spring from ideas of 
greater insistence on the sacredness of the marriage tie, a 
stricter morality and a demand for greater ^ oe " oy - a „ nd 
particularly in women (No. 2, 3, 4, 9, 15, 23, 24, 33, ,1 

A few are based on notions of compassion, justice and equity 
<u D i 8 24 25,42). Some owe their origin to the growing 
uaorodnras of the brthmms'o person and hie high 

; H o. i io. *7. , ?«). S) 'rJ 

hygienic considerations ( No. 12, 16, 2 , , , j 

from strict ideas of sin, expiation and ceremonial port? and 
impurity ( No 13, 18-21, 28, 44). Two of these, when they 

1883. vr wTgrwtere Tgftg- zsTm? 

1884. pS 
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prohibit the stage of forest hermit and of sannyasa, strike at the 
very root of the ancient scheme of asramas. 

The chapter on Kalivarjyas can be employed as a very 
effective answer to those who trot out the theory of the 'unchang- 
ing East’. Social ideas and practices undergo substantial 
changes even in the most static societies. Many of the practic- 
es, that had the authority of the Veda (which was supposed to be 
self-existent and eternal ) and of such ancient smrtis as those of 
Ap , Manu and Yaj , had either come to be given up or had 
become obnoxious to popular sentiment. This fiction of great 
men meeting together and laying down conventions fox the 
Kali age was the method that was hit upon to admit changes in 
religious practices and ideas of morality. The Kalivarjya texts 
are also a complete answer to those who hold fast to the notion 
that dharma ( particularly acaradharma ) is immutable and un- 
changeable ( apanvarlaniya ). This chapter on Kalivarjya 
unmistakably shows how the most authoritative dicta of the 
Veda and of ancient sages and law-givers were set aside and 
held to he of no binding authority because they ran counter to 
prevailing notions and furnishes a powerful weapon in the 
hands of those who want to introduce reforms in .the incidents 
of marriage, inheritance and other matters touching modern 
Hindu society. One can further see how some practices still 
persist in spite of the prohibitions in the Kalivarjya texts viz, 
marriage with one’s maternal uncle’s daughter, sannyasa, 
agnihotra and even srauta animal sacrifices (rarely). 

Some works add two more to the Kalivarjya verses which 
mean, 4 imprecations, omens, dreams, palmistry, listening for 
supernatural voices or messages, promises to make presents to 
a deity if a certain prayer were granted, prophetic replies by 
astrologers to questions, may rarely turn out to be true. One should 
not, however, resort to these through the desire to secure results 
from them Similarly there aTe other actions also (that have to 
be abandoned) in the Kali age, beoause they have come to he 
included (by people) under improper acta (adharma) ’ 1SS5 


_ 1BSS - sre 5T VUT. i i 
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( Continued On the next page ) 
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From the fact that no ancient smrti speaks of Kalivarjya, 
that the ancient commentaries of ViSvarupa, Medhstithi and 
even Vijnanesvara do not cite long lists of KalivarjyaB, that 
such lists first make their appearance in the SmrfcyarthaBara, 
the Sm. 0. and Hemadri ( works and authors of 12th and 13th 
centuries ), the most probable inference is that these lists of 
Kalivarjyas were first put together at the earliest in the 10th or 
lltli century A. D. 1896 


( Continued from the last page ) 

fsrgmsfor P 477. Tha passage ‘ gv«i ... is 

quoted by on III. 2 4. The cSict'tvijQ. (folio lib) explains 

q,M<»i-<t<hnfa ni ... 3U%?i: • • rft Jg 

uri u^ i iauifbu '. i w«fut3«iR u i4s 5 ( f ) umiuamTivi ig^nn 
qtfit *wspr& I.' srrftfei means here the jjKnrrfiifcfi of QHifitf and pfr rer refers to 
the work of Prabhakara, who was called by the tftiei^Ktair 

on 3f. II 1. 1. 

1886 An attempt at a systematical collection of the Kalivarjya 
texts and elucidation thereof was made by me m a paper submitted to the 
8th AH India Oriental Conference held at Mysore in December 1935. The 
paper was published ,n the Journal of the Bombay Branch of the Royal 
Asiatic Society, vol. 12 pp 1-18 (New Senes). 1936 Recently 943) 
Mr Batnknath Bhattacharya has published a book which contains a 
full treatment of Kalivarjyas. He states in the preface that * » “ 
exact reprint of the thesis for Jogendrachandra Ghose Research 

Comparative Indian Law for 1933 that the subject 15 ‘ '"“^thtwrdcr 
and nnexolored 1 and that the treatment is on lines marked out y 
a He claims that h,s work is 'original as a whole except one sec- 

1943. so long after the year of tb P • ^ qu0tatl0ns lD the book as 
published so far back as 1936 , P / f t actually written, after 1937 For 

printed that it was probably retouche , Smrtimuktapbala (section 

example, on p 76 he quotes a passage from^eSmrt^ P r 

on Varna&amap. 201 )_. which was P bl ^ ^ or revised 

only in 1937 m Devanagari If the 0 8 should hav e been mentioned. 
,n or after 1937 my paper pnblished sonrces 0 f dharma and their 

Mr Batnknath Bhattacharya m bis paper ^ of 4he I0l h Oriental 

comparative authority ' publish d m th ^ my papcroa Kalivarjyas 

Conference at Tirupati held in 19 tha , he knew my paper 

(p. 160) as 'brief and compact .Tb b^ da . ffl oftbe sab ject being 
years before he published ^ is hardly admissible. 

• unexplored 'and the thesis being ongma 


CHAPTER XXXV 


CUSTOMS IN MODERN INDIAN LAW 

Though an elaborate treatment of customs in modern 
Anglo-Indian Law is far beyond the scope of the present work, 
yet a few words on customs in modern times may not be 
altogether out of place here When the British began to acquire 
political domination in India they realized the importance attach- 
ed to customs by all persons in India and the Charter of the 
Mayor’s court at Bombay in 1753, unconsciously following the 
ancient dicta of Manu ( VII. 203 ) and Yaj (I. 343), contains the 
earliest trace in British royal charters of a reservation to the 
peoples of India 'of their laws and customs. 1887 The British 
Parliament and the Indian Legislatures have allowed customs 
to occupy a very high place in the administration of law and 
justice. The preamble to 21 Geo. HI chap. 70 ( 1781 A. D. ) 
recited that one of the purposes for which the Act was passed 
was that the inhabitants of Bengal, Bihar and Orissa should be 
maintained and protected in the enjoyment of all their laws, 
usages, rights and privileges and sec. 17 of that Act provided 
among other things that, in the case of the inhabitants of 
Calcutta, their inheritance and succession to lands, rents and 
goods and all matters of contract and dealing between party 
and party shall be determined in the case of Mahomedans by 
the laws and usages of Mahomedans and in the case of Gentus 
by the laws and usages of Gentus 1888 and, where only one of 
the parties shall be a Mahomedan or Gentu, by the laws and 
usages of the defendant. 37 Geo. IH chap. 142 ( 1796 AD), 
sec 13, Bombay Regulation IV of 1827, sec. 26, the Government 
of India Act of 1915 ( 5 and 6 Geo V chap 61, sec. 112 ), Gov 
eminent of India Act 1935 ( 25 Geo. V chap. 2, sec 223 ), the 


1557. Vide Lopes o Lopes 5 Bom. H. C. R. ( O C J. ) 172, 1S3. 

1558. The word 'Gentu' (orGeatoo) was the Portuguese word for 
’ Gentile ’ and appears to mean a pagan inhabitant oE Hindustan who is not 
a Mahomedan. Its use in a judicial document first occurs in the judgment 
of Lord Chief Justice WiUes m Omtchand v. Barker (Durnford's Reports 
of cases, 1737-1769, p 53S) Vide on the word Gen too 'Khojas and 
Mcmons case 1 m Perth's Oriental cases 110, 123 ana Lopes v Lopes 
5 Bom. H. C. R. ( O. C. J. ) 172, 1S5-1S6. 

388 
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the LaWE Act {XX of 1875, sec £) 

Act SrS iX ^ a ° f 1876 ’ Se °- 3 >• tha Ben ^ I*w 
A V+^?r fl f 72,Se0 5) 0nactthat the custom of the parties 
or of the defendant shall be the rule of decision in matters of 
succession and inheritance, marriage, caste, religious institu- 
tions and the like. 


The burden of proving a custom opposed to the general 
law or in derogation of the ordinary Tights of another lies 
heavily on the person alleging it. 1489 The decided cases lay 
down several essentials of a valid custom In order to make a 
particular custom valid it must be proved to he immemorial or 
ancient, uniform, certain, reasonable, obligatory and it must 
not be immoral or opposed to public policy or to any express 
enactment of the Legislature. What antiquity must, he prosed 
before a custom can he accepted as valid depends upon the 
circumstances of each case 1SM When it is said that a custom 
must be ancient it is not meant that the antiquity must he 
carried hack to a period beyond the memory of man. According 
to the Mit. on Yaj, H 27 smSrla-hala (time within living memory) 
in relation to possession means a period of one hundred years, 
while according to KatySyana and Vyasa it is only a period of 
sixty years lm On evidence of the prevalence of a custom oven 
for 20, 30, 80 or 90 years the Courts have hold that a 
presumption may arise that the custom is ancient and that if 
the presumption is not rebutted the Court may accept it as ,i 
valid and ancient custom, 58,2 Many instances have generally 
to he adduced for proof of a custom. No hard and fast rule can 
be laid down about the number of instances required to provo a 


1889. Neclhsla Deb v Beer Chundcr 12 Moo. I A. 325 , 542; Shtba 
Prasad v Prayagkuman 59 I. A. 331, 345; Baba Nrrayar. v, Saboasa 
46 Bom. L, R 312 {P. C. ), 314. 


1890. c, Nawab 6S I A 1, followed m Pm.ckanon Roy v. 
Faster Rahman 76 C. L. J 479, 

1891. stsvt gt%- ‘mf- ( 4nt5T ' nnuT&cfiPuwi iron mrsr 
rrar r mum q- by p. 636; yufti aw gun e nrftmw nrBT rrti 

«mr 1 ■ by n - P- 75 - „ „ , 

1892. Mahamaya Dcbi v. Bandas 42 Col. 455. 472 

v. Safarandhteefa 27 I. A. 238, Basest v. Bn, raj 62 I.A,1E0,!JJ. 
Parshottan; v. Vemchand 45 Bon. 754 , 767. 
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custom. 1893 In certain cases it has been held that specific 
instances are not absolutely necessary, but the opinions 
of persons likely to know the existence of the custom 
is entitled to great weight, even though they may not be able 
to cite specific instances. 1893a Customs once prevalent, 
particularly family customs, may come to be dis- 
continued on account of accident, change in popular sentiment 
or by the concurrent will of all the members concerned. 1851 
Customs must be strictly construed and cannot be extended by 
analogy or parity of reasoning. Because in a particular caste 
marriage with a maternal uncle’s daughter is allowed by custom* 
it does not follow that marriage with a maternal aunt’s or 
paternal aunt’s daughter will necessarily be valid. Vide H. of 
Dh. vol IL p. 467 notes 1095-6. The evidence about a custom 
should be such as to prove the uniformity and continuity of the 
usage, the conviction of those following it that they were acting 
in accordance with law and the consciousness of obligatorines 
and the custom should not spring from mere habit, imitation 
and ignorance or mutual arrangement. 1853 A custom must not 
be unreasonable. A custom of excluding daughters from 
inheritance was held to be not unreasonable according to the 
ideas of the Hindu community. 1896 A custom that only 
members of certain castes (and not of others) were entitled to 
make use of a temple and to worship therein was held not 
unreasonable in India, though it may appear obnoxious to 
cultured people at the present day. 1857 

Customs must not be immoral. Whether a custom is 
immoral is to be judged by the BehBe of the whole community 1858 , 

1893. Vide Ratilal v Motilal 27 Bom L R 880; Chandtka v. 
Mima 29 I. A 70. 

1893a Vide Ahmed Khan v, Ghatmi Bibi 52 I A, 372; S. K. Wadt- 
yar v . Ganapati 37 Bom, L. R 584; Ajat Verma v Vtjat Human 41 
Bom. L. R. 700 (P. C ); Madhavrao v. Raghavendrarao 48 Bom. L. R 198. 

1894. Vatinia Hone v. Vannichi 51 Mad. 1 (F. B.) r Rajktshcn 
Singh v Ramjoy 1 Cal 186, 195-96. 

1895. Mathura v. Esu 4 Bom 545, 557 . Gopalayyati v Raghupatt - 
ayyan 7 Mad. H. C. R 250 (F. B.}, 254; Ramrao v. Yeshvantrao 10 
Bom. 327, 

1896 Bhatt o Sundrabai 11 Bom H. C R. 249, 277. 

1897. Anandrao t> Shankar 7 Bom. 323; Sankarahnga t>. Rajc- 
shwar 31 Mad 236 (P C ) ; S. K. Wodeyar v. Ganapati 37 Bom L. R 
584 ; hut vide Narhars v Bhimrao 39 Bom. L R 1295 (about a tank). 

1898 Dctvanayaga v ISuthu 44 Mad. 329, 333. 
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A custom which authorizes a woman of the lower castes to 
contract a second marriage without divorce on payment of a 
certain sum to the caste was held to be immoral 1899 and the 
Bombay High Court refused to recognize the authority of the 
caste to declare a marriage void or to give a woman permission 
to remarry without a release from the husband. 1900 The adop- 
tion of girls by dancing girls ( nations) has not been recognized 
by the Bombay High Court, 1901 though the Madras High Court 
would recognize such an adoption if there was no intention to 
make it for purposes of prostitution. 1902 Dagger marriages are 
practised among oertain castes. The Brahmapurana (chap. 111. 
15 and 44-46 ) states that among ksatriyas there are several 
forms of marriage such as forcibly carrying away the bride 
( which is the form called raksasa ) or marriage with the weap- 
ons ( of the bridegroom ). In modern times dagger or sword 
marriages have not been held 1 valid by the courts even among 
fiudras ; vide Maharaja of Kolhapur v. Sundaram 48 Mad. 1, 
j Ram Saran v. Mahabir 61 1. A 106. 


Many customs and usages have been expressly forbidden 
by the Central Indian or Provincial Legislatures e. g. Sati iKi , 
female infanticide, 190 * slavery, 1905 marriages of children under 
a certain age, 1906 the dedication of women as demdasis to tem- 
ples or idols. 1907 This being so, no court will allow a party to 
plead a custom against these positive enactments. It was 
recognised in a number of oases that in the Bombay Presi- 
dency 1908 a vatandar josht had the right to recover by suit from 


1899. Reg v. Karsan 2 Bow. H. C. R. 117. 125; Ojt v. Hath: 1 
Bom, H, C.' R. (A. C. J.) 133. 

1900. Keshav v. Bat Gandt 39 Bom. 538, 543. ,,,. 

1901. Mathura v. Esu 4 Bow. 545. H,ra v Radha 37BoW.116 , 
Gtritnallappa v. Keuchava 45 Bow. 766, 784-5; Ghas.H Un,rao v. 

""S TvenhtvMaUnga 11 Mad. 393 ; 

19 Mad. 127 : Duggtrala Veeranna v. Duggtra ’ g . Ma( j 78 g, 

J. S3 . Gangamma v. CuddaPPah KuPP ■atnmall. L R. ( 93B, M 
1903 Vide Regulation XVII of 1829 and sec. 306 of BP. C. 

So4. Vide the* Fern ale Infanticide Prev^onAct 1^1870). 

1905. Vide Act V of 1843 and by 

1906. The Child Marriage Restraint Act (XIX 


Act XIX of 1938). - , 

1907. Bombay Act X of 1934, sec 10 ' c _ R 6; jjinanalh v. 

1908. Vide Vithal v. Waman v. Balajt 

Sadashtva 3 Bom 9 1 Raja v, K 

14 Bow. 167. 
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a yajaman who had employed another priest to perform reli- 
gious ceremonies the amount of the fees which would properly 
be payable to the vatandar joshi if he had been employed to 
perform such ceremonies and also the right to recover damages 
from a person who intrudes upon his office. But Bombay Act 
XI of 1926 (the Invalidation of Hindu Ceremonial Emoluments 
Act ) now enacts ( by sec. 4 ) that no person shall be entitled to 
claim as a matter of right any ceremonial emoluments from any 
Hindu who does not call in the services of the person claiming 
those emoluments. Therefore, suits of the nature described 
above cannot be brought now in Bombay by a oatandar josh 

How customs and practices once prevalent may come to 
be discontinued or abrogated is well illustrated in the section 
on Kalivarjyas Some of those that have a legal bearing have 
been already discussed above. 




APPENDIX 


Note 191 

Long lists of high functionaries and other officers occur 
in several inscriptions. Vide E. L vol. V3I at p. 91 ( Kahla 
plate of Sodhadeva ), E. L vol. ZH at p. 40, E. L vol, XIV at p. 
327 ( grant of Mahlpala ). There are about 40 titles in some ins- 
criptions. They are generally arranged in order of dignity 
and importance, the highest coming first. Sometimes several 
offices are held by the same man. For example, in the Jesar 
plate of Slladitya ( dated in Valabhi year 357 ) the high officer 
Mammaka is styled ‘ sandhivigrahadhikrta, divirapati, maha- 
pratlhara, samanta ’ ( E. L XXJ1 at p. 120 ). It is not claimed 
that the following is a thoroughly exhaustive list. It is, how- 
ever, exhaustive enough. Titles and dignitaries in South Indian 
languages have been generally omitted. Vogel stands for Dr. 
Vogel’s work on ‘Antiquities of Chamba State ’ where, on pp. 
120-136, he furnishes informing notes on some officers. There 
is difference of opinion amohg scholars about the exact mean- 
ing of certain office names. The individual functions of several 
officers are not quite clear. The references given here as to 
where an office occurs are not exhaustive. Chronologically 
older references alone are generally given and they are mostly 
taken ( bo far as inscriptions are concerned ) from the Epigra- 
phra Indica (E. L ) and the Indian Antiquary (LA.). Many 
official titleB have the word *maha’ prefixed without any 
change in meaning in some cases. Vide India Office Plate of 
Laksmanasena in >his 27th year (E. I. XXVI. p. 1 at p. 7) 
for many official titles beginning with ‘ maha’. 

aigqafotf— ’ Vide Mahaksapatalika below. ‘Aksapatala’ means 
‘Account office’ (Stein) or ‘Record office ’ ( Fleet). There 
is * grSmaksapatalika ’ mentioned in the Harsacarita (VH, 
para 2 ). Vide Chandela plate dated sathvat 1108 ( E L XX 
at p. 128) and Candravatl plate of Candradeva dated 
saYrivat 1148 (EL IX at p, 305 ). Kautilya has a section on 
the superintendent of * aksapatala’ (II. 7). 

— This is synonymous with ‘aksapatalika’. This 
word occurs in Gupta Ins No. 60 p. 257 and in RBjataran- 
ginl V. 301, 397-398. 
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8T<3U5j5^«j-~ Superintendent of reoordB and accounts Vide 
Kautilya H. 7 and p, 143 above for hiB duties. 

STSRnf&S or Officer in charge of the gambling-hall. 

Vide Eomanda plate of Nettabhanja in E. 1 XXIV p. 172 
at p. 173 ( about 4th century in) 

BJSrraH — Superintendent of gambling. He was one of the 
‘ ratmns ’ mentioned in the Tai. S and Sat Br. Vide H. of 
JDh. vol. H p. 1216 and above p 112 

atgqfa — •' Market-master Vide R&jat. V. 167. 

— Official recorder or soribe (who drew up deeds 
of sale and the like after having the land sold measured in 
his presence ). Vide Raj at. VI 38 and note 436 above where 
Visnu Dh. S. VJ3. 3 is quoted. 


3P5PIR5 — Officer in charge of boundaries. Vide Kautilya I 12 
( one of the 18 tirlhas ), IL 21, V. 1. and Kfimandaka XU 5. 
The word occurs in the Malavikagnimtra, Act I 


gW gfflg i y re i — Officer in charge of the inner apartments or 
of the harem. Vide Masulipatam plate of Ammaraja II in 
E I XXIV p. 268 at p. 276. 


eprpgfcfi — Officer in charge of the king’s inner apartments or 
harem of the king. Vide Candravatl plate of Candradeva 
of Kanoj ( in samvat 1148 ) in E L IX. at p. 305. < 


— A class of royal servants very intimate with the king 
(probably same as abhyantara ) Vide Parikud plate of 
Madhyamarajadeva of Sailadanta family in E. I XI at 
p. 286 and grant of Laksmanasena in E. I. XU p. 91 ( of 
1122 A. D. ). 


gpgffsftijr— Officer in charge of the inner apartments or harem. 
Kautilya 1. 12 mentions this officer among the 18 tirlhas. 
The word occurs in the Kadambarl ( para 88 ), the Dasa- 
kumaracarita HI. p. 71 and is defined by tbe Amarakosa. 


plate of DevapSladeva in E. 1 _XVli as p. os i 


are ‘ dutapraisanika-gamagamiKa-auu.^^--^ ; 
in the Khalimpur plate of DharmapfiJafElTOi-IVP. 243 
at p. 250 ). Vide also Ohamba Ins. No. 15 p. 166 for tbe 

same and Vogel (pp. 125-126). 

anf?— { Prakrit forepn^). Vide Nasik Ins. Nos. 4 and 5 m 
E.I.VDI pp.71, 73) 
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gplICT — Minister. Vide p, 104 and note 150 above. 

— A petty officer in charge of the fodder for horses. 
Vide Rajat. HI. 489. 

apqvfrt — A cavalry officer. Vide Gupta Ins. No 61 at p 259 { in 
the Gupta year 106 ). 

an gqg t &p — Officer in charge of the account or record office. Vide 
E. I. vol, I pp 316, 318 {grant of Kama I dated samval 1148). 

atwgft S i — Officer in charge of an agraliara or agraharas. Vide 
Gupta Ins. No. 12 ( Bihar stone Ins. of Skandagupta ) p. 47 
at p. 52 and Mallasarul plate of Vijayasena in E. I. XXITT 
p. 155 at p 159 The word may also be * agrah§rika ’ or 
‘ agrahar in ’. Vide E I XXIV at p. 127 for a note on 
‘agrahara’. 

enftf^T — One who communicates at the order of the king the 
details about alandgrant to local officers (probably the same 
as dutaka) This word occurs in some of the earliest Ins. of 
Pallava Sivaskandavarman ( in E. I. VI p. 84 at p. 88 ). 
Vide also E I VUI at p. 146 ( plates of the great Pallava 
queen CarudevI), JBBRAS vol. X p 365 of iake 532 
( where the ajnapti is Durgapati ), E I XII p. 3, E. I XV 
p. 70 ( plate of Sundara Cola } In the grant of the eastern 
Calukya king Amma H we have ‘ ajnaptih katakadhJso 
bhattadevasca lekhakah’ ( E. I. VH at p. 188 ). Vide p. 184 
of the same for a discussion of the meaning 

3TRJT- — a synonym of Vide Parle plate of Indravarman in 

E I. XIV p 360 at p. 362 ( of the Ganga year 149 ) where 
the words aTe 1 ajna mahamahattara-SivavaTma’. When in 
the Gupta Ins. No 25 at p. 115 ( of Maharaja Sanksobha ) 
or in the plate of Dronasimha in the Valabhi year 183 in 
E.LXVI atp. 19 the words at the end aTe ‘svayam-ajna’ the 
meaning is that the king employed no dutaka to convey the 
details of his grant to the local officers but that he gave the 
details in person. 

eflSKmi — Probably the same as ‘ajnapti’ or ‘dutaka’. Vide 
I A. 14 p. 161 in the record of Vakpatiraja of DhSra dated 
saritvat 1036. 

— Officer in charge of forest tracts. The word occurs in 
Kautilya 1 12 among the 18 lirtkas 

Officer. The exact function cannot be indicated. 
Vide grant of Dharavarsa in fake 702 ( E. I. XXIV p. 176 
123 
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St “ f G r lnaa IV fa ** 85 * 1 1 x 

""'S*’*!! S“'t " ,n 0| “ the 

afl^-An officer. The exact duties are not clear Panini R 

servanfor ^ WOrd 3n the sensa ^ 

servant or officer. Vide Gupta Ins. No. 1 d 1 at n 8 

( «"S^2r pm " i “-“ < i- 

snfW-Same as imp. The word occurs in Kamasutra V. 5. 5 
and Kamandafca V. 82 ( q. in note 73 above). Vide Omgudu 
grant of Vijayaskandavarman (K I. XI at p. 250), Pahar- 
purpkte ( E I XX p. 59 at p 61 in Gupta yearl59), plate 
of Drouasimha in Valabhi year 183 (E.IXIp. 17), grant 
°5 “~ arasena H in Valabhi year 252 (in I. A. vol. 15 p. 187) 
the Maitraka plate in Gupta year 252 ( E. I XI p 83 ). 

3H%-< Prakrit occurs in Brahmaglri Rook Inscrip- 

tion of Asoka ( in Corpus 1 1 vol. I p 175 ) 

aiRtras— lit. guardian of quarters. Aoo to Sukral 192 he is a 
chief ruling over 10000 villages 

; 39f?R— A subordinate officer Kautilya II 5 has that word The 
duties cannot be specified 


34^vi'+i Probably the same as ‘ upayukta ’. The word occurs in 
Karhad plates of Krsna HI dated sake 880 (E LIVp 278, 
at p 285 ), the Cambay plates of Govinda IV in take 852 
(in E. I VH p 26 at p 40 ). 

vSHfoi — A very high officer, somewhat like a Governor of a 
province. Vide Damodarpur plate of KumSragupta I in the 
Gupta year 125 (i. e. 443-44 A. D ) where an upartka 5b said 
to have been selected by Emperor Kumaragupta to govern 
Fundravardhanabhukti and where the uparika is said to 
have appointed the kumaramatya Vetravarman to govern 
the district (visaya) of Kotivarsa (E. I. XV p 130), He 
is sometimes styled maharaja and rajaputra. Vide also 
Gupta Inscriptions pp. 213, 216, the Bhagalpur piste of 
Namyanapala (I A 15 p. 304 at p. 306), the Banskhera 
plate of Harsa (E. I IV p. 208 at p. 211) where uparika 
occurs after ‘kumaramatya’ and before visayapati 
Visvar&pa on Yaj. 1 307 quotes a prose passage from 
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Brhaspati where the qualities requisite in an upanka are set 
out. Yide Dr. R. G. Bhandarkar Festschrift pp. 231-233 for 
note and Yogel p 123. 

tT<£Tff — The exact meaning is not certain ; probably an officer 
belonging to a body organized in military fashion for 
collecting revenue or performing police duties. The word 
occurs in Rajat Y 249, VEL 1604. 

or *£ 335 trer or — Superintendent of the royal camp 

Vide E L VII at p. 185 ( grant of Amma II who ruled from 
945 to 970 A. D.X 

— Exact function not known. The word occurs in two Tale- 
svara plates in E I XIII at p 117. Yide fRTPKg?; below. 

or or — Commander-in-chief Vide R&jat 

V. 447, Vn 1362 and 1366. 

« hWfc[Hl ffS-~An officer connected with the army Vide Rajat. 
VHL1430 

qfCoj— A clerk. The word occurs in the Irda plate of Kamboja 
king Narapaladeva in E. L XXII p. 150 at p 155 ( about 
10th century A. D ). 

: A scribe of legal dooumBnts. Ocouts in Chamba 
Ins No 25 p. 187 at p. 194. Vide Vogel p 133 

sRfJps — Officer in charge of a State department or office. The 
word occura in the Nslanda stone Ins of Yasovarmadeva’s 
reign about 530 A. D. in E L XX p 37 at p 44, in the 
Chatsu Ins. of Guhilot Baladitya of about the 10th century 
in E. I XU p. 10 at p. 17, in a grant dated sammt 1203 of 
Govindacandra’s son in E L Vm p 158 ( where we have 
1 karanika-thakkura-srlvlvlka ), in E I XX Appendix p 52 
No. 350 of s afiivat 1228 ( about the donation of a karanika- 
brahmana-Chahada ) 

^#Rr~Same as * karanika The word occurs in the Harsa- 
carita VH para 2 ( sakala-karam-pankarah ). 

— Executive minister. The word occurs in Rudradaman'B 
Junagadh Ins of 150 A D. in E L vol. VUI p 36 Vide 
p 105 above 

— A scribe or writer in the revenue department of the king. 
The oldest references are probably those in Yaj L 322, 
Visnu Dh. S. VIL 3 and Br. Sam 86* 12. Vide Asvaghasa- 
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kSyastha above and gramakSyastha in Rsjat. V. 175 and 
Indian Historical Quarterly, vol. IX p 12 (a grant of 
Gupta year 120 i, e. 439-40 A. D. ) Vide H. of Dh. vol. H. 
pp. 75-77 for a note on Kayastha. 


— Superintendent of all mines and State manufact- 
ories. Kautilya L 12 mentions him among the 18 tirthas. 
Kautilya IL 12 is beaded ‘ akara-karmantapravartanam ’ 
i, e. ‘conducting mining operations and manufactories’. 


— A prince younger than a Yuvaraja (tbe heir apparent). 
The word ' Kumala ’ occurs in the first separate Bock Edict 
of Asoka at Dhauli (Corpus L I vol I pp. 93, 97). Vide also 
Corpus L I. vol. H pp. 40 and 48 (Mathura Lion Pillar 
capital ). 

SWtW ig r — A high officer below a provincial Governor. Vide 
‘uparika’ above. In the Allahabad praiank of Samudra- 
gupta, Harisena is described as kumaiamatya and also 
sandhivigrahika and ? mKMaydcuiaydka (Gupta Ins. Ho. 1 
at p. 16 ) Vide Gupta Ins. Ho. 46 p. 213 at p. 216, the 
Banskhera plate of HaTSa ( E. L IV p 208 at p. 211 ), ®.LX 
at p. 72 in the reign of Kumaragupta in Gupta year 117 ( a 
brahmana is described as mantrin, kumaiamatya and maba- 
baladhikrta ) Vide Dr. U. H Ghoshal’s paper on kumar&- 
matya* in tbe proceedings of the 6th All India Oriental 
Conference pp. 211 ff, p 117 above and Vogel p. 123. 

W5r-a hereditary clerk or officer. The word occurs in the 
Sudi Ins. of sake 981 in E I XV p. 85 at p. 91. . 

5 — -An officer in charge of ten villages who granted^ 

Slia1h^n fOT In 5 the S DaSodar^ur plX of Gupta year 
124 it is said that the mVyastha 

the pr ^f ha N Snda plate of Devap&Iadeva 

(B. I. XV at p 13 )• lrnlilcfi karcata-huD a-c&ta-bha- 

tasevakadin (B.I.X B P -Kulika* is a tribe 

No. 15 at p. 166. Vogel say meana • officers m 

(pp. 126-127) P f^ 7 -^ the ita S and soldiers of 

CMssa, Khasa and Mslva and to ^ ^ * an arb i- 
Karnata and Huna origin^- above and Indian 

trator as a tribunal . Vide PP yide 

Historical Quarterly, vol. 19 P- ^ « 
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— Officer !n charge of a fort. The word occurs in the 
Bhagalpur plate of Narayanapala ( 1 A 15 p 304 at p 306) 
and in the Nalanda plate of Davapaladeva in TL L XVII at 
p 391 where the word is read as kotapala 

sgtj — Chamberlain Videp ill above He is one of the 'i alums' 
According to Manu X. 16 and Yaj L 94 the offspring of a 
ksatriya woman from a sudra male was called ksaUr and 
it is probable that such mixed offspring were employed as 
door-keepers or chamberlains 

erip? — A provincial chief. The word occurs in Corpus I.X vol. II 
p XXX I V and pp 93, 28 (Taxila plate of Patika of the 
year 78 ) and in the plate of Vidagdha in ‘ Antiquities of 
Chamba Ins No, 15 p. 164 at p. 166 Vogel says it must 
be read aB ‘ksetrapa’. Vide ‘mahaksatrapa’ below. The word 
is probably a SanBkritized form of Persian ' satrap ’. 

sftq — The word occurs in the Bhagalpur plate of Narayanapala 
(I A 15 p.304 at 306). 

iHsio — Occurs in the NslandS plate of Devapaladeva ( E. I. 
XYHatp 321) 

— The word occurs in the Bhagalpur plate of Narayanapala 
( L A 15 p. 304 at p. 306 ), in the iNalanda plate of Deva- 
paladeva { E. L XVH at p 321 ) and in the Chamba Inscrip- 
tion Nos 15 and 26 In * Antiquities of Chamba * Ins 
No. 25 the form is ‘ khadgaraksa ’. Vide Vogel pp 127-128. 

— Occurs in the Kahla plate of Sodhadeva of santvat 1134 
(El VII p. 85 at p 91). The form occurs in 

the Panohobh plate of (JBORS. vol. V p 582 at 

p. 588). 

— Occurs in the Kbalimpur plate of Dhannapaladeva (El 
vol IV p. 243 at p 250 ). The meaning is uncertain 

Officer in charge of the elephant ann in an army. The 
word occurs in the plate of Jayacandra of Kanoj dated 
samvat 1225 in I A vol. 15 at p 7. 

nsrol— Occurs in the Talesvara plate (6th to 8th centuries A. D.) 
in E L XHL p 109 at 115. w on 52. 13 says 

*IW~( a Persian word for * treasurer ’)— occurs in the Ins of 
Mahaksatrapa Sodasa found at Mathura (in E I IX n 2471 
Vide Rajat V. 177. ’ 
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JRTmfoF— 1 The meaning is uncertain It probably means some 
kind of messenger. It occurs in Bhagalpur plate of Nara- 
yanapala ( I A 15 p 304 at p. 306 ), the Nalanda plate of 
Devapaladeva ( B I XVII at p. 321 ), the Rajor Ins. of 
Mathanadeva in samvat 1016 (in E L vol m p. 263 at 
p 266) on 85. 34 explains as In the 

Xhalimpur plate ( E. I. VoL IV pp. 243, 250 ) the words 
<y , ialwh*u«!iH'hii'5)rtwP>I occur one after another. 

— Same as gramakufa below Vide InB. from Hottur in 
E I XVI p 74 ( of Sake 929 ) 

*ng®j| — 'Same as above It occurs in the Ratta Ins from Saundatti 
of sake 902 ( in JBBRAS. vol X at p. 208 ) 

— Officer in charge of a gw, for which see p 205 above 
It occurs in the Panchobh plate of Sangr&magupta ( 12th 
century ) in JBORS. vol. V p. 582 at p. 588 

— Secret service men. Vide Irda plate of Kamboja king 
Narapaladeva in E. L XXH p 150 at p 156 ( about 10th 
century ). 


JTrq — Officer over five or ten villagea VidB Kant. H 35 and 
p 143 above. 

irifrfRi — ‘Superintendent of woods and forests' (Meet) The 
word occurs in Gupta Ins. No. 12 p, 47 at p. 50, in the Nalanda 
plate of Devapala (E I. XVH at p 321), Bhagalpur plate of 
Narayanapala ( I A. 15 p 304 at p 306 ), 'in the grant of 
Laksmanasena ( E. X XII p. 6 at p 9 ). The word is formed 
from ‘ gulma ’ acc. to VSrtika 13. ( ayasthanebhyasthaka ) 
on Panini IV. 2. 104 Vogel (p. 127) boldly asserts that 
• the words Saulkika and gaulmika are unknown in Sanskrit 
Literature ’ in spite of Buhler’s note in E X vol. I p. 2 at p. 7 
that saulkikas aie frequently mentioned in inscriptions. But 
saulkika also occurs in Yaj. TL 173 and both words occur 
in the Mah&bhasya. Gulma means a post of guards. Vide 
p. 141 above The word ‘ gumike ’ read m the grant of 
Pallava SivaBkandavarman (EX vol I p. 2 at p 5) is 
correctly held by Buhler to stand for gaulmika . 

Village scribe. Occurs in Rajat V. 175 
__ , , n 154 for reference from 

a^a-Viliase ta.toa=. v.a. csm m 

Paithlnas* • grange.. 

880 <B 1 
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IV p. 278 at p. 285 ), the Sanjan plates of Buddha-varasa 
(E. I XIV p 144 at p. 150), the grant of Kaika Suvaraavarsa 
in Sake 746 ( E. I XXIV p. 77 at p. 84 ), Cambay plates of 
Govinda IV in Sake 852 ( E. I VH pp. 26, 39 ) 

— Same as above. This form occurs in Kauthem plate of 
Vikramaditya V dated Sake 930 (L A. vol. 16 p. 15 at p. 24). 
nrqdft — Village headman. Vide pp. 153-154 above for ancient 
references Panini V. 2 78 has this -word. 

— Same as above. Occurs in Sukra II. 120. 

UNiMft — Occurs in the Mit. on Yaj, II. 271. 

UlUmf— Occurs in Yaj. II 271. 
strtSW® — V ide Kamasutra V. 5 5, 

— Village headman. Occurs in Manu VIL 116, Kaut. HI. 
10 and in Bhumara stone Pillar Ins. of Hastin and 
Sarvanatha in Gupta year 189 ( Gupta Inscription No. 24 
P- 112 ). 

— Officer in charge of quays or landing places {ghats}, 
Occurs in Kahla plate of Sodhadeva in sathvat 1134 ( E.L VH, 
p. 85 at p. 91 ). Eor rtfqps vide JBOBS vol. V pp. 582, 588. 

— This word has given rise to various opinions. Fleet and 
Bukler translate as * irregular soldiers’. Vogel (pp. 130-132) 
points out that Chamba iB the only plaoe where the ancient 
word ' cata ’ is still extant in the modern form * chat ’ 
meaning ‘ head of &pargana ’. Grants of villages are often 
expressed as * aeatabhatapravesya ’ ( not to be entered by 
catas and bhatas ) For example, in the Surat plate of 
Maitraka Vy&ghrasena (E.L XI at p. 221) it is stated 
that the granted land was not to be entered by catas and 
bhatas except for ( seizing ) robbers and those guilty of 
harm or treason to the king Similar words occur in the 
Betul plates of Sanksobha in Gupta year 199 ( acatabha- 
tapravesyam coradrohakavarjam ) in E. L VIII p. 287. 
The words occur also in the Khoh plate of MahaTaja Hastin 
in Gupta year 191 ( Gupta Ins. No. 23 p. 106 ). Yaj I 336 
states that it is the duty of the king to protect people from 
the harassment caused by catas, robbers and kayasthas and 
the Mit explains cata ’ as persons who deprive people of 
their wealth after producing false confidence in them. Three 
quarters of the same verse occur in the Pancatantra I p. 72 
verae 343 Apar&rka (p. 792) quotes Brhaspati that ‘ dangers 
common to all are those arising from catas and thieves ’• 
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Prof. Pathak while editing the Abhona plates of Sankara- 
s' 5 ' 158 ' dated in Kalaouri samvat 347 in E. I. IX p. 296 quotes 
the words of S ankaracarya ( tarkika-cata-bhataraiaprave- 
syam ) in his Bhasya on Br Up. and Anandagiri’s explana- 
tion thereon viz. catas are those that transgress the rules 
of conduct for decent people and bhataB are servants telling 
falsehoods, Vide the Valabhi grant of Dharasana H in 
252 Gupta year (I. A. 15 p 187 ) and the Palitana plates 
of the same king and of the same year in E I XL p. 80 at 
p. 83 and the Banskhera plate of Harsa ( E I. IV p 208, at 
p, 211 where we read ‘ bhataoata-sevakSdln ) for other early 
occurrences of the word In the Naihati grant of Ballala- 
Bena we have the words * eattabhatta-jatly&n janapadan ' 
( E I. XIV p. 156 at p. 160 ) 

=Erftirf 5 — Thief-catcher. The word occurs in NSrada ( parisista 
verse 18 ) and in Kat. q by Apararka p. 844 


— Probably an officer whose duty it was to secure robbers 
with ropes. Kaut. IV. 13 mentions this officer and IL 6 
refers to * corarajju’ as oub constituent of ‘rastra’. 


— Thief-catcher or one who exterminates thieves This 
word occurs in Gupta Ins No, 46 p 213 at p 216, the 
Valabhi grant of Dharasena II in Gupta year 252 ( I A. 15 
p. 187 ) and the Palitana plate of the same king in the same 
year ( E. I XI p. 80 at p 83 ), the Eastrakuta grant of sake 
697 (JBBRAS vol 16 p 105 at p 108), Bhagalpur plate 
of Narayanapala (I A. 15 p 304 at p. 306 ), the grant of 
Lakamanasena ( E. I XI p, 6 at p 9 ). 


— Same as above The word occurs in Yaj IL 271 and in 
Katyayana quoted by Apararka p 844 

giraiftsE— Umbrella bearer This word occurs in * Antiquities 
of Ghamba \ Ins. No. 15 at p 166 Vide Vogel p 128 

a^C— It appears to have been a mere title and not an office 
whereby the holder was entitled to wield some kind o 
power in the State The word occurs m samvat 1005 (El- 
XIX p. 243 ), in the plate of Govindacandra m samvat 1186 
(in B LXIUp 295 at p 297), the S^adi plate of c 5ham5na 
Eatnapala in samvat 1176 ( E;IXfp 30 a p 
oocurs as a title in Eajat VU. -590, 706, 738 

2422, 
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— Seems to mean some officer like “Charged' affaires". 
The word occurs in a reoord at Sudi in Ron Taluka of 
Calukya Somesvara I in Sake 973 ( E. L V at p. 77 } and in 
Partabgarh Ins. of Pratlhara king Mahendrapala in saihvai 
1003 ( in E. 1 XIV p. 176 at p. 185 ), one Madhava being 
styled * tantrapala-mahasamanta-roahadandanayaka’. 

OTfct — Superintendent of all ferries. Vide Nslanda plate of 
Devapala (El XVlL at p. 321 ) and Kahla plate of Sodha- 
deva in sarnvat 1134 ( E, L YU at p. 91 ). In the Nalanda 
plate * tarika ’ and * tarapatika ’ come immediately after 
one another and must be distinguished as to meaning. 

— Probably means * one who plies jb. ferry boat Occurs in 
Nalanda plate of Devapala ( E. L XVH at p. 321 ), Bhagal- 
pur plate of Narayanapala { I A. 15 p. 304 at p. 306 ). 

955R or 5re*R£r — Meaning uncertain. The word occurs in the Ins. 
of Samarasimha of Mewar in samvat 1330 ( E. L vol. XX. 
Appendix No. 579 p. 82 ). In Punjab a subdivision of high 
class khatns is called Talwar. 

walqtdti — Meaning not apparent. Bhagavanlal suggested that 
it is the same as modern ‘ Talati ’ ( petty revenue officer ). 
It occurs in the Deo-BaranaTk Ins. of Jlvitagupta ( Gupta 
Ins. No. 46 p. 213 at p. 216 }. 

— Commander of an army. In E. I. voL V. p. 28 at p. 31 
mention xb made of a Dandanatha Sahadeva under the 
Yadava king Jaitugi or Jaitapala ( about 1200 a. d. ). 

Various meanings are assigned by several scholars. 
Stein on R&jat. VEL 951 takes it to mean ‘prefect of police’. 
In man y cas es it appears to mean a ' General or Magistrate 
In E. L VH, Appendix No. 291, 292 and 296 Ins. of the 
years 1178 to 1181 A. D. there is one Kesimayya styled 
dandanayaka lower in rank than mahSmandalesvara, 
Vide also Ins of Jayakeii Kadamba of 1125 A. D. in E. L 
XU3 p 298 and p. 317 (Dandanayaka Lakkharasa), JBBRAS 
XU p. 11 in sake 1145 (Dandan&yaka Purusottama of Yadava 
Singhana), the Abhir Ins. in E. 1. V p. 234 where one Maha- 
devarasa is styled mahasamantadbipati and dandanayaka 
and his subordinate Mayideva is also called ‘ dandanayaka’ 
( about 1153 a. D. ), in several Kalacurya Inscriptions ( E. I. 
V p. 24 at p. 28, E LV.p. 213 at p 215 ). Lakanna and 
Madanna were dandanayafcas of Devaraya II of Yijaya- 
nagara ( about 1388 sake ) in E. L XV at p. 15. Vide p. 115 
and n. 152 above. E I XIX p 265 at p. 269 ( grant of 
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Dharmaraja ) reads ‘ dSndanayaka *. In Br. Sam. 73. 4 the 
queen, yuvaraja, senfipati and dandanayaka are placed on 
the same level in the matter of the staff ( danda ) to be 
prepared for them. 

— Commander of forces or a governor. Vide Abu Vimala 
temple Ins. dated aarnat 1378 in E. L IX pp. 148, 156. 

— An officer in charge of all branches of the aTmy. Vide 
Kaut- L 19 and p. 113 n. 147 above. 

H«< s qil3 i q» — Officer in charge of punishment i. e. criminal justice. 
The word occurs in the Palitana plateB of DharaBena H 
dated in Gupta year 353 ( E. L XI p 83 ), in the Valabhi 
grant of the same king in the same year ( I A. 15 p. 187 )> 
in the Bhagalpur plate of NarayanapSla ( I A 15 p. 304 at 
p. 306 which reads ' dandapasika ’ ) and Lakemanasena 8 
grant (E. L XU at p. 9 ), also in Yasastilaka I p. 50. 

— ( a prakrit form of dandapasika ). Occurs in Chamba 
Ins. No. 15 at p. 166. Vide Vogel p. 129. 

— Meaning uncertain. He word occurs in Khalimpur 
plate of DharmapSla in E. I. vol, IV p. 243 at p. 250. 

uwiR ura — Same as dandapala. The word occutb in the Chittur 
plates of Kullottunga Codadeva (L A 14 p. 55 in take 105 ). 

OTsrfSra — Same as above. The word oocurs in a quotation in the 
com. on Yasastilaka I. p. 91 and the Abu Vimala temple 
Ins. dated samvat 1378 in E. 1 IX P- 1« at p. 151. Vide 

note 148 above for quotation. _ . 

^-Same as ‘ dandavasika ’. Vide Chamba Ins. No. 15 at 
P ‘ 166 ‘ t -R -R R A S vol 15P.386 (of 

1( aR dandapStaka meaning a watcb- 


in the Nalanda plate of 1*ng*>* ^ 

IT I XIX P 265 at p. 269. Vide Vogel p. 129. 

E. I. AIA p. v The word occurs in 

+££ 2 - . » ssriftss a? 
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(E. I XVH at p. 331). In this last ‘dandika’ and 
* d&ndapa&ika’ come immediately after one another. 

— Appears to be the same as ‘dutaka’. The word occurs in 
the grant of Paramara king Slyakadeva dated samvat 1026 
(in E. L XIXp. 177) and in E. I. XIX at p. 243 (dated 
saftrvat 1005 ). 

— meaning doubtful. Probably an officer whose con- 
cern was with the ten aparadhas of which the king could 
take cognisance suo motu. The word occurs in the Nslanda 
plate of Devapala (E L XVII at p. 321) and in the Bhagalpur 
plate of Nsrayanapala (L A. 15 p. 304 at p. 306). Vide p. 264 
above for the ten aparddhas. 

— Probably officers in charge of the borders, of a kingdom. 
The word occurs in Narada ( Dr. Jolly’s edition, pari&ista 
verse 17 ) q. by the Mit. on Yaj, It 271 and Kat. ( 813 ) q. by 
Apararka p. 844. 

a clerk. The Rajat. VltL 131 makes it clear that * divira* 
was distinct from the 'kSyastha’. The word occurs in the 
Gupta Ins. No. 27 atp. 122 of Maharaja Jayanatha in Gupta 
year 177 (where one of the doneeB is a divira Sarvavadha ). 

( or ) — chief of clerks. In the grant of Slladitya of 

the Gupta year 286 a certain officer is styled * sandhivigraha- 
dhikrta-divirapati ’ ( E. I. XI p. 174 at p. 180 ); vide also 
Jesar plate of Slladitya in 357 Valabhi year (E. L XX .tl p. 
114 at p. 117 ) where a person called Mammaka is styled 
* divirapati* and also sandhimgrahika-makaprattKara and 
sa manta ’. 

— Vide below. 

jjqqra — Superintendent of a fort. Vide p. 112 note 147 above. 

— meaning uncertain. The word ocours in the Kahla 
plate of Sodhadeva of samvat 1134 (E, I. VH at p 91). 

^ 5 — Messenger, envoy. Vide Visnudharmofctara IL 24. 13-14, 28 
for his qualifications and pp. 112, 127 above. In the 13th 
Book Edit of Asoka at Shahabazgadhi we have ‘duta’ (vide 
CorpuB I. L vol. I p. 67). 

— A high officer or delegate who conveyB the king’s 
command about the grant of land to local officers The 
word occurs in the Betul plate of Sanksobha in 199 Gupta 
year (Gupta Ins. pp. 286-289), and in the plate of Maharaja 
Jayanatha of Gupta year 174 (Gupta Ins. No 26 p. 117 at 
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p. 119 where the 'dutaka* is Uparikadiksita Sarvadatta), in 
the Banskhora plate of Harsa in E. I. IV p. 208 (dutakotra 
nialiupramatara-makasarhanta-srl-Skandagupta ) and also 
in the Madhuban plate of Harsa (EL VH at p. 158 ). In 
the Daulatpur plate of Bliojadeva I in Harsa samval 100 the 
dutaka is said to be ‘Yuvaraja-Nagabhata’. Vide alBO E. I. 
VI p 285, E. I. VEtl 287, XI p 80 In the Khalimpur plate 
of DharmapSla ( in E. I. vol. IV p. 243 at p 250 ) the king 
states that ho was requested to make a grant by Maha- 
sfimanlSdhipati NSrayanavarman through the Prince Tri- 
bhuvnnpSla as dutaka, 


fa'*— Meaning doubtful. The word occurs in the Nalanda 
plate of Dovapala (E L XVH at p. 321) and the Bhagalpur 
plato of Narayanapala ( I. A. 15 p. 304 at p. 306 ) 

(Prakit ‘desadhikata’)— Governor of a Province The 
Prakrit form occurs in the Ins. of Pallava SivaBkandavar* 
man in the year 8 ( E L vol. L at p. 5 ). 


ah*nwn3*-Meaning doubtful. Probably means ‘those who 
catch dangerous robbers whom it is difficult to secure . The 
word occurs in the Bangkhera plate of Harsa ( E I. IV p. 
208 at p 211). The form ‘ duhsadha-sadhanika’ occurs in 
the Sevadi plates of Cahamana Ratnapala in samvat 1176 
( E I. XI at p. 310 ). Vide bIbo E. L XXVI at p. 206 and 
‘mahasadhanika' below. 

- Probably the same as above. The word occurs in the 
grant of Lakamanasena in the 3rd year of his reign ( i. e. 
1122 A. D. ) in E. I. XII at p. 9. 

grajfte; — Doorkeeper. Vide Kautilya L IS, Lalitavistara p. 136, 
Visnudharmottara II. 24, 30, . 

^-Officer in charge of a “^^Jl'meaDsTifcher ‘fw 

r n t B S 1 °S H ““ of t£lW9 > - ■* 

« -Tvn T ‘ 20101 The word occurs in Valabhi 
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grew , grcqfit, gRlfefa — Superintendent of passes leading into the 
kingdom (Stein). Vide Rajat. Y. 214. 

— Superintendent of morality. Vide Asoka's Edicts in 
OorpuB L L vol, I p. 96 ( first Rock edict at Girnar ). 

— Judge. Vide Visnudharmottara EE. 24. 24-25. 

Judge. Vide Matsyapurana 215. 24 and note 167 

above. 

— Vide p. 126 above. 

— Collector of the royal Bhare of grain. The word occurs in 
the Bhinmal Ins, of samvat 1320 ( Bombay Gazetteer, vol, I 
part 1 p. 477 ). 

VPnfSRfdota; — Probably the same as above. The word occurB in 
Gupta Ins. No. 38 pp. 164-166 ( Maliya plate of Dharasena 
II in Gupta year 252 ), the Wala plate of Guhasena ( E. I. 
VU at p. 339 of Valabhi year 246 ). 

— City Prefect The word occurs in the Sil&ra grant of 
take 1016 ( I. A. vol. 9 p. 33 at p. 35). 

— City Magistrate. Vide Kautilya L 12 for Paura- 
vyavaharika and note 147 on p. 112 above. The word 
* Nagalaviyohalaka ’ occurs in the First separate Rock Edict 
of Asoka at Dhauli (Corpus I. L vol. L p. 92). 

spRSi^qy-City Banker or guild president of the town. The word 
occurB in the Damodarpur plate No. 4 of the time of Budha- 
gupta ( E. L XV at p. 115 ) and in the Paharpur plate ( E. 
L XX at p. 63). 

or — City prefect. Occurs in Rajat. IV. 81, VI, 

70, VHL 3334 

sRtjftt — Exact function doubtful, The word occurs in the plate 
of Jayacandra of Eanoj in samvat 1225 (LA, vol, 15 p. 6 
at p. 7 ) and’in the Panchobh plate of Sangramagupta in 
JBORS. vol. V p. 582 at p. 588. 

— Chief Officer of the city. The word occurs in Kautilya 
IL 36, KSmasutra V. 5. 9 (the com. on which explains 
nagaraha as dayfapaiika }. Vide p. 149 above for his 
functions. 

— Chief of the police. The word occurs in the Vikramor- 
vaslya V ( after verse 4 ), the Das akumaracarita IL pp. 58 
and 59. The Vaijayanti explains the word as 1 karapati , 
(Jail Superintendent ), 
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«tW=b — Head of ( ten ) villages. The word occurs in Xautilya I 
12, Sukra 1 192. 

— 'An officer, whose exact function ib not known. The 
word occurs in the grant of Karka dated take 746 (E I XXt V 
p. 77 at p 84), in the Kauthem plate of Vikramaditya V 
dated lake 930 (LA vol. 16 p 15 at p 24), in the Rajor 
Ins. of Mathanadeva dated samval 1016 (E. LIU p.263 
at p 266 ). 

fijlsro — Governor of some part of a kingdom. In Ghamba Ins. 
Ho 15 p 164 at p 166 we read in Yidagdha’s plate ' Visaya- 
pati-nihelapati-ksatrapa Vide Yogel p, 124 In Gupta 
Ins. No. 80 p. 286 at p. 289 the * duta ’ of the grant is ' nihila- 
pati ’ Kudala-prakasa. So 'nihila’ and ‘flihela’ prohahly 
mean the same thing. 


— Probably * soothsayer or astrologer’. The word occurs 
in the plate of Candradeva of Kanoj of samval 1148 ( E. I. 
IX p. 302 at p. 305 ). 


— An officer over a certain number of villages. The word 
occurs in the grant of Aijunadeva of AnahillapStaka in 
Vikrama year 1320 { L A vol. 11 at p. 242, where we read 

‘ SrI-AbhayasIhaprabhxti-pancakulapratipattau ), in the 

Bhinmal Ins. Ho. 12 dated samval 1333 (Bombay Gazetteer 
vol. I part I p 480) where we read ‘ tan-niyukta-mah&- 
Gajaslha-prabhrti-p an o akul a-pr at ip attau ' ). In E.LXM 
at p. 89 (in an Ins. from Udaipur) we have a Pancoll of the 
Gughavata family. Here, it appears that ‘pancakula was 
a board of officers of whom Gajasimha was one (or the 


chief). Vide below. 

a toaI d of five officers or a panchayat. The word 
occurs in the Sanchi Stone Ins. of Candragupta H in Gup 
year 93 (vide Gupta Inn Ho. 5 at p. 31; 

qgfca — Village headman Tta ^ 

of plate of JajaaMterf 


references. 

,jwm-B«ordar of official do.am.ate, 
qpgg— Vide note 150 above. 


Vide Rajat. V. 397. 
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— probably means ‘ an officer who drives away undesir- 
able persons with a cane’. The word occurs in the plate of 
Mahabhavagupta I ( E I XI p 93 at p 94 ). 

Meaning uncertain The word occurs in the Belava 
plate of Bhojavarmadeva (EI. XU p 37 at p. 40 ), 

gw —means ‘inferior servant’ (as in Kautilya IL 5 ) or a bailiff 
attached to a CouTt of justice ( as in Br. ). Vide p. 278 above. 

gtfflcT — Vide pp. 111-112 and 117 above. The purohita occurs 
in the list of functionaries in the Oandravatl plate of Can- 
dradeva of Kanoj in samvat 1148 ( E L IX at p, 305 ) and in 
the grant of Laksmanasena ( E I. X ll p 6 at p. 9 ). 

— ’Keeper of land records The word occurs in the Damo- 
daTpur plates dated Gupta year 124 and 129 ( E I XV p. 
113, at p. 130 ) and in the Paharpur plates ( E. L vol XX. 

p. 61 ). 

— Vide p. 112 note 147 above. Compare * nagala- 
viyohalaka’ above under ‘nagara-vy&vaharika ’. 

— Herald This word occurs in Gupta Ins No. 39 p 171 
at p. 190 dated 766-67 A. D ( The words are ’ tan-niyukta- 
pratinartaka-kulaputramatya-Guhena ’ ). 

yRiftPt — Vide note 150 above. 

Chamberlain or ‘inditer of grants ’. In Nasik Ins. No. 5 
the word patikara (pratihara) occurs (E I VTCtp. 73). 
Brhaspati quoted by Visvarupa on Yaj. L 307 states the 
qualifications of a ‘ pratihara Vide Adiparva 85, 28-29, 
Visnudharmottara IL 24. 12, Sukra L 121 for definitions. 
In the grant of Dhruvasena dated Valabhi year 206 the 
dutaka of the grant is pratihara Mammaka. 

Same as above. The form occurs in the Vasantagadh 
Iub. of Varmalata ( E I IX p 187 at p 192 ), in the Candra- 
vatl plate of Candradeva of Kanoj in samvat 1148 ( E L 
IXatp 305); in E I IX p 117 at p. 119 Faramara king 
Jayavarma II causes pratihara Gahgadeva to give a village 
to three brahmanas ( in samvat 1317 ). 

5PPPEPIW— Chief scribe The word occurs in the Damodarpur 
plate 1 of Kumaragupta in Gupta year 124 ( E. I XV at 
p 130). 

sr^-T— Police Magistrate. Vide Kautilya L 12, IV. 1, IV, 10 
(last verse). The word occurs in the Irda plate of* the 
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Kamboja king Nayapaladeva (of about the 10th century) 
in E. I. XXn. pp. 150 at p -156. 

Vide note 150 above. The word occurs In the Silara plate 
of Mahamandaleivara Anantadeva (I. A 9p 33 at p 35 
where ’mantrin’, ‘atnfitya’ and ‘pradhana’ are mentioned) 

5WRTR — Vogel ( pp. 122-123 ) holds that this officer was concern- 
ed with the administration of justice The word occurs in 
the Banskhera plate of Harsa ( E. I IV p 208 at p 211 ). 


iRTTij — Probably ‘civil judge’. The word occurs in the Nalanda 
plate of Devapala ( E. I, XV 11 at p. 321 ) and in the grant 
of Dhruvasena JH in the Gupta year 334 (EL vol. 1 p 85 
at p. 88 ). Vide also E I vol. I at p. 115 

Meaning doubtful. Stein conjectures that he iB a 
subordinate officer of the treasury who received cash pay- 
ments. The word occurs in Raj'at. VUL 278. 


5RTTC5 — Probably chief magistrate. The word occurs in Kaut. L 
12 ; vide p. 112 n. 147 above. 

ifWRT^— Medical adviser to the king. Vide Visnudharmottara 
IX 24. 33-34 for bis qualifications. 

sn#RR:— Chief Justice Vide Manu IX. 234 and p. 272 above. 

5rtf^tRS— Meaning doubtful. The word occurs in the Valabhi 
grant of Dharasena II dated Gupta year 252 (I. A. 15 
p. 187 ) 


sri^tra-fsisf^J—An officer under Asoka, probably the same as 
* the mahamatra. The word occurs in the 3rd Sock Edict of 
Asoka at Girnar ( Corpus L L vol. I. pp. 4-5 ). 
sn^^-Governor of a Province or guardian of the frontiers. 
^The word occurs in the Bhagalpur plate ofNarayanapala 
(£ A. vol. 15 p 304, at p. 306) and in ‘Antiquities of 
Chamba ’ Ins. No. 15 at p. 166. Vide Vogel p. 124. 
srtr a 5 ^_OfSc„ who wat.h«d *ho» that had r.aoh.d to 
fast unto death. Vide Raj at. VL 14. 

Commander of an anny. called) 

KadambarI(para74)ofBana(wher rf 679 

ranga ’. Vide Bajat. Vltt 426, 680, 1542. 
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f lg q fo i — Great Governor of a province. Tlie 'word occurs in 
the grant of Laksmanasena ( E. L XU p. 6 at p. 9 ). See 
‘uparika’ above. 

TIE — The word occurs very frequently in conjunction with ‘cat a’ 
for which see above. - Yide also Dudia plates of Pravara- 
sena H in E I HI p. 258 at p 261 and Banskhera plate of 
Harsa ( E. I. IY p. 208 at p. 211 ), grant of Sivaskanda- 
varman ( E. I. vol. I. p 2 atp 5 ) where ‘bhada’ stands for 
‘bhatal 

*iprgsr — Vide p 112 above. 

3TPI5TC — He who recovers the king’s share of the produce ot 
land; one of the six officers of each village, acc. to Sukra 
H. 120 

— Meaning uncertain. The word has something to do with 
‘ bhaga ’ and * bhoga ' which frequently occur in the Gupta 
Inscriptions (eg* bhogabliagam ’ in Gupta Ins. No. 40 at 
p. 194 and No. 41 at p. 198 ). Vide two Talesvara plates 
( E. I XIII, p 109 at p 115 ) and * Antiquities of Chamba ’ 
( Ins No. 15 p 166 } where both * bhagika ’ and ' bhogika ’ 
are found. Mr. Y. R, Gupte renders it as 4 owner of land * 
Vide Vogel p. 1 30. 

WWiKusR The chief of the royal store-house or treasury. The 
word occurs in the Ambarnath Ins. of Mamvani in sake 
782 ( JBBRAS. vol. 9 p. 219). 

WSPriK'S A storekeeper or keeper of royal treasury The 
word occurs as 1 bhandakarikaya ’ ( * bhandagarikasya of 
a Btore-keeper ) in Nasik Ins No. 19 ( E I VUI p 91 ) and 
in the Candravat! plate of Candradeva of Kanoj dated 
samvat 1148 ( E. I IX p. 302 at p. 305 ). 

— King’s medical adviser Vide E. I IX p. 302 at p. 305. 

Head of a district It occurs in the Mit&ksara on Yaj. 
I 320, in E L IX p 296 at p 298 plates of Sankarkagana 
where we read * anyairvagaminrpati-bhogapatibhih as 
contrasted with a king and in 4 Antiquities of Chamba* Ins. 
No 45 at p. 166 

HiFfr;— Head of a district or Collector of the State share of land 
produce taken in kind ( Bombay Gazetteer I part 1 p 82 ) 
The woTd occurs in Gupta Ins No. 21 p 93 at p 96 and 
No 22 p 100 at p 104 (of the Gupta year 163), No 23 p, 106 
at p 108 ( of the Gupta year 191 ), in the Kavi grant of 
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Jayabhata about the beginning of 5th century a. d. (LA. 
voL V at p 114 }, in the Talesvara plates { E L ~XTrr p 109 
at p. 117 ) 

♦ifatt&'iPi'fc — The seme as ‘ bhogika ’ above 

A village headm an or ‘ freeholder ’ ( Buhler ). The word 
occurs in the Deo Baranark Ins. of Jlvitagupta H (Gupta 
Ins. Ho. 46 p. 213 at p. 216 ) and in the grant of Pallava 
Sivaskandavarman ( E. I vol L p 2 at p 5 ) 

JFSSsi — •* Lord of a mandala a provincial governor Vide Rajat 
VL 73, VH 99S, VIIL 1228, 1814, 2029. 

— Same meaning as above. The word occurs frequently 
in the inscriptions of the Rattas of Saundatti Vide Bombay 
Gazetteer, voL 21 p 354 and ‘ mahamandalesvara ’ below 

ttfsa — Councillor. The word occurs in the Inscription of 
Rudradaman. Vide p 105 above. 

Minister or councillor. The word occurs in Kaut I. 8, 
Yaj. L 312 and in Candravatl plate of Gandradeva of 
Kanoj dated samoat 1148 ( E. L IX p. 302 at p. 305 ). Vide 
pp. 105-106 and n. 150 above. 


— Meaning uncertain. The word occurs as Mahamahattaka 
in the Bodh Gaya Ins dated in the 74th year of the Laks- 
mana-sena era (i.e about 1194 A. D. ) in E. I. Alt p 27 at 
p. 30. 

Meaning uncertain. The word occurs in the Bhagalpur 
plate of Ear&yanapala (L A vol. 15 at p. 306) and the Rajor 
grant of Mathanadeva in sanmai 1 016 ( E. I. Ill p 263 at p 
266 where both ‘mahattara’ and ‘mahattama’ occur one 
after another ) and in Rajat VH 438. 


nsrjr-lit meaning ‘elder’ ( of a town or village). Stem on 
Rajat VH 659 translates it as ‘chamberlain The W0T . 
occurs in the Ear! plate of Jayabhata of the beginning of 
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vol. 16 p. 15 at p. 24 ( Sake 930 ) In the DaSakumSia-eatita 
Hip 77 there is ‘janapada-mahattara’. Vide note 148 above. 

— Vide ‘karanika* above. The word occurs in the 
Benares plate of Cedi king Karnadeva in Cedi era 793 (i e. 
1042 A. D ) in E. L vol U p. 297 at p. 309. 

or — Meaning uncertain. The word occurs 

in the Bhagalpur plate of Narayanapala (LA. vol. 15 p. 304 
at p. 306 ) and in the NalandS plate of Devapala ( E. I. 
XVII at p 321 ) and the Wala grant of Dhmvasena I in 
Gupta year 216 ( I A vol 4 p. 105 ). 

Mg H is gK W lgl — Vide * Kumaramatya ’ above. The word occurs in 
the same two plates as aTe mentioned under ‘ mahakartfc- 
krtika ’. 

UgltgsiU — The great satrap or provincial Governor. The Mathura 
Lion Pillar capital (Corpus I. L vol. II p. 30 at p. 48 ) and 
the coins of Rajula are the earliest to mention this word. 
Vide the Mathura stone Ins. of Sondasa ( E. L IX p. 247 ) 
and Rudradaman’s Ins. ( E. L VIE p. 36 at p. 44 ). 

qiTCjRsds? — Vide ‘ aksapatatika ’ above. The word occurs in 
Gupta Ins No 39 at p 120 (in 766 A. D ), in the Bhagalpur 
plate (L A. 15 pp 304, 316), Benares plate of Karnadeva 
(A. D. 1042) in E. L vol II p. 309, in Laksmanasena’s grant 
(E L XU p 91), Ellatp. 100 (Vikrama year 1253 ). In 
the Madhuban plate of Harsa (E I VH p. 155 at p. 158) we 
have ‘ mahaksapataladhikaranadhikrta ’. 

meaning uncertain. The word occurs in the Naihati 
grant of Ballslasena (EL vol XIV p. 156 at p. 160 ). 

— The functions of this high officer are not clear. See 
the Nagarjunikonda Ins. in E. X XX at pp 6 and 16 where 
a person is Btyled mahfisenapati and mahatalavara. Has 
the word anything to do with the modern word * talvfir * 
meaning a swoTd? If it has then it would mean ‘a great 
swordsman ’ The word ‘taravari’ in the sense of a douhle- 
edged sword occurs in the Yasastilaka L p 50, 

— Vide ‘ dandanayaka ’ above and p, 115 note 152. In 
the Gupta Ins No. 1 pp 10, 15 Harisena, the author of the 
praiash, is Blyled sandhivigrahika, kumaramatya and mahs- 
dandanayaka ■, vide also Gupta Ius No 46 pp. 213, 
216, Mathura (Kusana) Ins of the year 74 (EL 
IX p. 242 ), E. L XVI p. 230 the Kankhera stone 



996 


• History of Dharmaiasti a 


[Vol. 


Ins. of the year , 201 { 279 A D ?) where we read 
mahSdandanayakena sakena srldharavarmana ’ ), in 
Nagarjunikonda Ins (3rd century A D.) in E I. XX at 
p 7; in the Wala grant of the Valahhi king Dhruvasena I 
in the Gupta year 216, there are five titles applied to 
Dhruvasena of which mahadandanayaka is one (I A. vol 4 
p 105 ), the other four being mahasamanta, mahapratihara, 
■mahakartakrtika and' maharaja 

— The great lord of gifts The word , occurs probably 
as a title hnly in the Taxila plate of Patika of the year 78 
( Corpus I I. vol. II p. 23 at p 28 ) 

1 Officer superintending the great gifts of the king 
called mahadanas For mahadanas vide H of Dh. vol II 
pp 869-870 The word occurs in the Kahla plate of Sodha- 
deva (E I. vol. VII at p. 91 ). 

— The first wife of a king. The mahsdevl or maharSjiil 
often heads the list of ' persons to whom royal grants are 
addressed Vide Kamadeva’s plato dated in 1077 A. D. 


(E.I Xl.atp 141) 

Vide ‘dauhsadhasadhanika’ above The word 
occurs in Narayanapala’s plate (I A. 15 p 304 at p. 306 ) 
and Devapala’s Nalanda plate (E LXVHp 310 at p 321). 


The chief justice. The word occurs in the Bena- 
res plate of Karnadeva in A D. 1042 ( E. I. II p 309 ) an 
also in his Goharwa plate ( E L XI p 139 at P 1^ ) 
mpquHg— Vide ‘dharmadhyaksa’ above. ' The word occurs m 
1 Laksmanasena’s grant (E. I. XH p. 6 at p. 9 ) 


above The word occurs in Sangrama- 

JJpta’s Panchohh plate (JBORS vol.Vp 582 at p 588) 

Laksmanasena’s grant (E.L XU p 6a p 

- £„ 

berlain The word occurs m g in the p i a tes of 

para 97, in the Rajat 1 ■ ■ r x p 72 at p. 75, in the 

Sangamasimha ( 541 A D.) i year (E I XXH 

Jesar plate of Sfladitya Benares plate of 

p. 117 ), in Gupta Ins Sa 46 ^ 

Karnadeva in 1042 A. D. ( E. I vol u P 
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q gmqw — Great Minister ( or Prime Minister ). A mahapradhana 
and dandanayaka Brahmadeva is found in an ins of Kala- 
curya Sankama’s time in 1178 A. D, ( E, I ? p 26 at p, 28) 
Vide also E. I XV p 32 at p. 36, 1 A. vol. 9 p 33 at p. 35 
( where a mahapradhana Mahadevaiya under mahamandale- 
svara Anantadeva is mentioned in Sake 1016. ) 

fllTSfg — Governor. Vide Ehura record of 1173 A. D, ( E. L XII 
at p 335 ) 

qg l WrHK ( ) — Vide the Godharva plate of Karnadeva 
dated 1047 A. D. ( E. L XI p 141 ). 

Ug l HTOK — see swtQK above The word occurs in the Banskhera 
plate of Harsa (E I IV p. 208 ) and Benares plate of Kama- 
deva (1042 a D.) in E L vol. II p 297 at p. 309. 

Great commander. Vide Gupta Ins. No 23 at p. 109 
in 191 Gupta year, the same person being also the dutaka 
of the grant; E I. X at p 72 (valabhi samial 117 in Kumara- 
gupta’s reign ), E. I VI p. 294 at p. 299 ( 609-610 A. D. ), 
E. I XI at p 83 ( Maitraka grant of Gupta year 252 ), E: I 
XU p. 30 at p. 35. 

illivnvsPJUW:— Vide Bhandagarika above. The word occurs" in 
Karnadeva’s Benares plate (in 1042 A. D.) in E I. vol II p. 39 
and in his other plate in E I, XI p. 141 ( in 1047 A. D. ). For 

the Mahabhandagara office, vide Rajat ' TV 142. 

, \ 

— Vide uh%b above. Vide Laksmanasena’s grant in 
E.LXIIp 6 at p. 9. 

— Same as mahatnandalesvara The word occurs in 
the Waghli ins of Sauna dated sake 991 ( E L U at p 227 ) 

— Same as the next. Occurs in Siiara plate of Ananta- 
deva in sake 1016 (LA. vol. 9 p 33 at p 35 }. 

— Lord of a great territory. This title is borne by 
many of the Rattas of Saundatti ( vide Bombay Gazetteer 
vol. 21 p 354 for Belgaum), by Silahara chiefs of the 
Konkan, by the Kadambas of Hangal and other cities and 
several other chiefs throughout central and south India 
Vide E I. XJLJUl at p 16 ( for Rattas of Saundatti, 1204 A. D ), 
E L XiILp 299 (for Eadamba Jayakesi II being so called 
in A D 1125 ), E L V p. 234 at p 236 and p 238, E I XU 
p 250 (for Bhandup plates of Silahara Chittarajadeva in 
1026 AD ), JBBRAS vol. 9 p 219 ( Ambarnath InB 
dated sake 782 ), L A vol 12 p 119 (Bassein plates of 
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Yadava Seunacandra II, Sake 991 ), I A. vol 11 p. 9 for 
Kakatiya Maha-Rudradeva in take 1084, E. I VUI p. 205 
for the VSghela chiefs LavanapraBada and Viradhavala 
being called Maha- ), E I XIV pp. 265-66 ( Sinda chief 
RScamalla II of Kurgod in take 1095 and 1103), E I xnr 
p 75 at p. 80 ( Haihaya king Prthvideva I is styled Maha- 
though he ruled over 20000 villages of Mah&kosala. 


‘Great Minister or councillor'. Ocours in the Benares 
plate of Cedi king Xarnadeva (E I. vol II p 309 in 1042 
A. D.) and his Goharwa plate dated -1047 AD. ( E I. XI 
p 141 ) 


tfiJRfrTCi — Vide raahattaka above. The word occurs in the Bodh 
Gaya Ins. dated in Lakemanasena yeaT 74 (E I XU p. 27 
at p. 30 ). 

H5THCTR— Vide mabattara above The word occurs in the Purle 
plate of Ganga year 149 (E. I. XTV p. 362, where we read 
SjSa mahamahattaTa-SivasarmS 


— Occurs in the Kahla plate of Sodhadeva in iainval 
1134 (E I. VH p. 85 at p. 91 ) 

— ■* Great or Prime Minister’. Vide note 148 above and 
Vogel p 122. Occurs in Ambarnath Ins of sake 782 \ J B 
BRAS, vol. 9 p 219 ), Bhadana plateB of SUaTa Aparapta 
in Sake 919 ( E I. HI p 267 at p. 290 ), plate of Karnadeva 
in 1042 AD. (E. L vol. Up 309), LA vol. 11 P 242 
in Vikrama year 1320 equal to Valabhi yeaT 945 where 
xnahamatyatanaka-Maladeva is said to have done all the 
business of the seal of Veraval Ins of Arjunavarmadeva of 
“lapataka and where a Mahomedan donor from 
Hurmuz grants some income to a masjid built by him, Mussu 
man congregations of SomanStha being appointed trustees. 

..ms-High Officer Via. KmtOj. 1 1*. V 1 

S3 and 35 The word occurs frequently in 

S'SbsSH 

(Corpus 1 1, vol. I PP 93 « ’ G \ alsa the ‘Mahsmatos’ 

Sohagpur plate (of about 300 B.^sa t ^ ^ 

of ‘Savastl are mentioned <E D ^ ' B G ) the word 

No. 28 to E I TO P 95 cto* j„ Bcatay 

‘mahamatena’ismteipreted as ^ to take it as 

Gazetteer vol 16 p 592, but W0I d mahamStrSh 

mahamatrena. Manu employs the wo 
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( in IX 259, which Medhatithi explains as * man tr Ins, 
purohita and others while Kulluka explains it as meaning 
those whose profession is to tame elephants ) 

— Officer in charge of the Royal seal. Occurs in the 
grant of Laksmanasena in E. I. XU p 6 at p. 9. 

jjSRTot — ‘ King or feudatory This is not an official under a 
king, hut in some inscriptions an emperor addresses his 
order as to a grant of land to ' maharaja maharajnl-mahara- 
japutra’ &c Vide Banskhera plate of Harsa ( E. L IV p. 
208 at p 211 ). 

— ‘Great prince -occurs in Benares plate of Karnadeva 
(E I. vol. H p 309 of 1042 AD) and his Goharwa plate in 
1047 A D (E I Up 141 ) and Kahla plate of Sodhadeva 
in samvat 1134 (EI.VDp 85 at p 91 ) 

fllTCRjT — Vide E I. VH p. 85 at p 91. 

— Vide L A. vol 18 p 214 ( of samvat 1216 ) 

I te lw i£HKi — ‘ Chief Master of battle arrays’ Occurs in the plate 
of Bhojavarmadeva in E I XU p 37 at p 40 

-Great hanker Occurs in Kahla plate of Sodhadeva 
( E I. Vn pp 85, 91 ) 

iHl’srara — One of the five high offices instituted by Lalitaditya 
of Kashmir. Vide Rajat. IV 142 

Commander of a cavalry force Occurs in the 
Benares and Goharwa plates of Karnadeva ( in E I vol 11 
p 309 and E L XI p 141), Kharha plate of Yasahkarnadeva 
( E. I XU p 205 at p 213 ) 

— Great Minister of peace and war. Occurs in 
Benares plate of Karnadeva in 1041 A. D. ( E, I. H p. 309 ) 

— Great minister of peace and war Occurs in 
the Palitana plate of Dharasena II in Gupta year 252 {E I 
XI p. 80), in plate of Buddharaja (E I VI at p 299 in 609-10 
a. t>. ), in the Pimpari plate of Dhruvaraja (El X at p 89 ) 
in sake 697 In the Harsacarita (VI) Harsa is said to have 
dictated his proclamation of digvijuya to ‘Maha. .krta’ who 
sat near him. In E I IX at p. 290 (plates of Sankaragana) 
and E I, XU p 30 at p. 35, we have 1 mahasandhivigra- 
hsdhikaranadhikrta 

nsraiufitv;— Great Commander Occurs in Kahla plate of Sodha- 
deva in Vikrama 1134 ( E I VH p 85 at p 91 ). 
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One of five high officers instituted by LalitSditya 
" of Kashmir. Yide Rajat, IV 142-43 , 

JJ|raiT^ri=Wit3i — Same as Occurs in Gupta Ins 

No 22 p. 100 at p ‘104 ( the Khoh plate of Gupta year 163 }, 
the Ambarnath Ins dated sake 782 (JBBRAS vol 9 p 219), 
the Bkagalpur plate of Narayanapala { I A 15 p 304 at 
p 306), E. I XI p 141, E, I XU p. 6 at p 9 (Laksmanasena’s 
grant ). ' ■ 


— Great chieftain The Yadavas of Sindinagara ( vide 
E I II p 217 of sake 932, 1 A. 17 p 120 of take 948) and 
the Rattas of Saundatti were often so styled (Bombay 
Gazetteer vol. 21 p 354 ) The Valabhi king Dhruvasena 
is called maharaja and mahasamanta in E I XI p 107 ( in 
Gupta year 206 ) and E I. XV at 256 ( in Gupta Year 210 ) 
and E I YTY p 302 and p 304 The word occurs in the 
Banskhera plate of Haisa in his 22nd year i e abont 628-29 
A. D ( E I IV p 208, at p 211 ) and in the Madhuban plate 
of the 25th year of Horsa’s reign (E I vol.Ipp 63, 67 ) 
Vide also Bhagalpur plate of Narayanapala (I A. vd 15 
pp 304, 306 ), Rastrakiita grant of sake 679 { JBBRAS 
vol 16 pp 105, 108 ), E I XV p 85 in sake 981 ( where one 
Nagadeva is both mahaaamantadhipati and dandanaya a 
of Somesvara I), E I vol. H P- 309 (Benares plate of 
Karnadeva) 


Probably means the same thing as SSKflfRi 
E I IV p 359 one Bhogadevarasa is styled mahasamanfe- 
dhipati and dandanayaka (Kelavadi Ins of * e tim ° jjf 
Somesvara I in 1053 A D ), E I XI PP 285, 292 gate of 
Maha-Dandivarma of Gujeiat m sake 789), E I X P J 

in sake 934 ), E I. V p 234.LA.vol 48pl,E.HV P- 
at p. 250 

Siripulumavi (Bombay ^ ^ 0hsn ’ t i B i r i is 

Nagarjunikonda Ins of Srd on entitled mahao and 

sal d to have been ma^d to a person # ^ ^ 

mahatalavara ( E. 1 XX p. 

XII P 6,9 (Laksmanasenas grant). 
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flpfaR t — Guardian of frontiers ot passes Occurs in Nalanda 
stone Ins of Yasovarmadeva’s time about 530 A D. in E X 
XX pp 37, 41. 

HPiqia — Same as above Occurs in Narada quoted by tbe Mit 
on Yaj IL 271. Vide dikpala above for the reference 

5Tl£iq; — ‘ staff bearer an attendant on a king Vide Rajat VI. 
203. The word is derived from * yasti’ acc. to Pan IV. 4 59 
( meaning ‘ yastih praharanam-asya * ). 

grit — An officer, whose exact function is not known ; but in the 
inscriptions of Asoka it is said that yuklos are to receive 
orders from the pansad ( council of ministers ). Vide the 
3rd Rock Edict at Girnar { Corpus I. L vol I p 4 ). The 
word also occurs in Kautilya IL 5 and 9. 

gqpS — Same as above Occurs in the Cambay plates of Govinda 
IV in sake 852 ( E. I VH pp. 26, 39 ) and the Karhad plates 
of Krsna El of sake 880 (EL IV. pp. 278, 285 ). 

gqtrer — Crown Prince. Occurs in Kaut. 1. 12 among the 18 
tlrthas. The word occurs in the Mathura Lion pillar capital 
( Corpus L I. vol. H p. 40 ) and in the Candravatl plates of 
Candradeva of Kanoj ( E. L IX p. 302 at p. 304 ) 

vji'-h ( or ) or An officer of land survey and revenue 

department The word occurs ( as rajuka ) in the 3rd Rock 
Edict of Asoka at Girnar in Corpus I. L vol I pp 4-5 and in 
E L XXIV p. 52 (under Vskataka Emperor Pravarasena n) 

a— Private Secretary. The word occurs in the Pallava 
Sivaskandavarman’s grant ( E. L vol. I p. 2 at p. 7 ), in the 
Vilavatti grant of Pallava Simhavarman ( E L XX1T p. 296 
at p 298), in a Kadamba plate ( E. L VI p 13 ). 

A prince. Occurs in the grant of Sivaskandavarman 
(E LvoLIp 2 at p 5 ) 

( modern Raval or Raul). Vide E. I XX Appen dix 
No 324 for the Ins of mahamandalesvara-r&jakula-Rana- 
sldeva in Vikrama year 1223, E I. XXV at p. 156 Mayura- 
bhanja grant (where rajakula Beramba is said to be the 
lekhaka ) 

Occurs frequently in the Inscriptions of the Rattas of 
Saundatti ( Bombay Gazetteer, vol 21 p 354 for Belgaum ) 
^t ^ Seupacandra (I.A vol, 12 p, 119 

126 
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— 'Either a mere title or * a feudatory ’ This is often the 
first among the several persons addressed in several grants. 
The word occurs in Abhona plates of Sankaragana in 595 
A. D. { E, IX p 297 ), in the Candravata plate of Candra- 
deva of samvat 1148 ( E I. IX p 305 ), in Laksraanasena’s 
grant (El XU at p 9 ) Vide Vogel p. 121 

^rearer - — a ksatriya chief. It occurs in Laksmanasena’s grant 
( E I XH p. 6 at p 9 ). 

- id. ‘a prince’, but in many inscriptions it has some 
technical meaning such as ‘ nobleman ’ or ‘ knigh t The 
word occurs in the Nalanda plate of Devapala (El XVII at 
p. 321 where the order is 'raja-ranaka-rSjaputra-rajamatya), 
in Gupta Ins. No 46 at pp 213, 216, Bhagalpur plate of 
Narayanapala (I A vol 15 pp 304, 306), in Laksmana- 
sena’s grant (E.IVUp 6atp 9). Vide Vogel p 121 and 
Fleet’s note 1 on p. 218 of Gupta Ins 

King’s banker or chief of bankers Occurs in Com. on 
Yasastilaka I p. 91. Vide note 148 above 

Exact function uncertain. In Gupta Ins No 35 at 
p 157 he appears to be a high officer, but a low one m 
L,pt,a*No.3S atp. 170. Ia th. Wrt TO IMh 

appears to he chief justice Butter in LA vol Vp 207 takes 
the word to mean ‘an officer who carries out the object ot 
protecting the subjects’. In J E A S 1895 p 382 Taias- 
thanlya Bhatfi is the dutaka of the grant In to plate of 
Simhaditva in Gupta— Valabhi year 255 (574 A I> ) 

order is ‘ rajaputra-rajasthanlyamStya’. Vide theBansfcbera 

3S of Bko» (E. L IV PP- 208, 211), Gupta Ins. No 46 


E.IXTp.176 

Kashmir hrahmanas. Th 0 ^ J5 p 304 , 306), in the 
plate of Narayanapala ( LA ™ J g aiIod bhava 

Ltod pi»V f “STST ia *» 

dynasty (E. L XI PP. 281, 28S). 
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remarks tliafc the vassals of the Ghamba king designated 
themselves in this way. 

— Sing's minister. In the Nasik Ins. Ho. 19 (E. L VJli 
p. 91 ) this word occurs in the Prakrit form * rSyamaca 
The word also occurs in Gupta Ins. Ho. 46 ( pp. 213, 216 ), 
Xalanda plate of Devapala (E L XVII atp. 321), Bhagalpur 
plate of Harayanapala (LA. vol. 15 pp. 304, 306 ) 

Of? — Queen. Vide Candravati plate of Gandradeva in sanwal 
1148 ( E. L IX at p 305 ), the grant of Laksmanasena in E. 
L XU at p. 9 ( the order being * asesa-raja-raianyaka-rajnl- 
rsnaka-rSjaputra-raj'am5tya &c ) and the plate of Vijaya- 
sena ( E. L XV at p. 283 ). 

traps— -A nobleman. Occurs in Nalanda plate of Devapala (E. L 
XVH at p. 321 ), in Laksmanasena’s grant ( E. L XU at 
p. 9 ), in the Ins of Kalacuri Harasimhadeva of Dahala in 
Vikrama year 1216 (LA voL 18 p. 214 ). Viradhavala and 
Lavanaprasada of the Vaghela line are styled mahamanda- 
lesvara and ranaka in Abu Ins. Ho. 2 dated 1123 A D. (E. L 
VUI at p. 205 )'. Vide J. B. O. E. S. vol. V p. 582 at p 588. 

Head of a district ( on the analogy of gramakuta ). Vide 
J B B R A S voL 16 at p. 117. 

— Ruler of a province. The word occutb in E. L Vli p, 39 
in 852 A D., in the Karhad plates of Krsna HE dated Sake 
880 ( K L IV pp. 278, 285 ), in the Kauthem plate of Vikram- 
aditya V in sake 930 (LA vol. 16 pp. 15, 24). 

ilg’TM — Head of a province. The word occurs in Kaut V. L 

— ‘Ruler of a province. In the Prakrit form * ratthika ’ the 
word occurs in the grant of Sivaskandavannan ( E. L vol. I 
p 2 at p 5 ). 

— Ruler of a district or province. Vide p 117 and note 
155a above and Santiparva 85. 12. 

— Examiner of coins. The word occurs in Kant. IL 5, for 
which see note 184a. In E. L XXTT p 30 there is a state- 
ment that in the Jogimara inscription rupadakha (rupadarsa 
or rupadaksa ? ) occurs. Prof. D. R. BhandaTkaT takes it to 
mean * banker ’. 

— Writer of an edict or order. The word occurs in the 
Brahmagiri Rock Ins. in Corpus L L voL I at p. 176. Panini 
HL 2. 21 teaches the formation of * lipikara ’. 
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Scribe or clerk in a public office The word occurs in 
Nasik Ins No. 16 and No 26 ( Bombay Gazetteer vol 16 
PP 582 and 605 ), in the VisnudharmottaTa IX 24 26-28, 
Sukrall 120. 


Letter-carrier. Occurs in Rajat VI 319. 
&gI$rarfa.—A Secretary, Occurs in Rajat IH 206 
fg?jT Director of education. In the Kondavldu Ins one 
Srlnatha is said to have been the Vidyadhikarin of Verna in 
E I Nip. 313 at p. 314 


An officer, whose functions are not clear The word 
occurs in the Bhavnagar plate of Dhruvasena I in 529 A D 
(El XV p. 256 ), in the Valabhi grant of Dharasenc II in 
Gupta year 252 (I A vol 15 p 187 ), in the Gupta Uis No 
38 p. 164 at p. 169 ( the Maliya plate of Dharasena II in 
Gupta year 252 ), the Bhagalpur plate of Narayanapala (I 
A. 15 pp. 304, 306 ). 

— Same as above. The word occurs in the grant of 
Dharasena H in Gupta year 252 (El XI pp 80, 83 ), in the 
Nalanda plate of Devapala in E I. XVH at p. 321 ( where 
the word is preceded by ‘ayuktaka’ } 


ftqjjqft— Ruler of a district The word occurs in the Kavi grant 
of Jayabhata (I. A. 5 p. 114, in the beginning of the 5th 
century A D. ), in the Abhona plates of Sankaragana m E, 
L IX p 297 ( in 595 A D ), in the Banskhera plate of Harsa 
( E I IV pp 208, 211 ), in the Karhad plate of Ersna HI 
dated sake 880 (E. I IV pp. 278, 285 ), in the Bhagalpur 
plate of Narayanapala ( I. A 15 pp 304, 306 ), in E L 
p 39 ( in 8® A D. ). 

Same as above The word occurs in the grant of Siva- 
skandavarman (El vol. I at p. 5 ). 
ar/SmrfT?'— Probably elder of a vithi ( a district ). Occurs in a 
^Snt of Gupta year 120 (Indian Historical Quarterly vol. 
19 p. 12 at pp. 16, 21 ) . , _ 

Person belonging to a mihtary e^e itaon . 

word occurs in Obamba Ins Nos. 15, #>, 

P- 129 ‘ , . . it may mean ‘bearer of a Vitika’ 

^--Meamnguncertain butUm 7 & i 66 . Vide 

(betel) It occurs m Chamba Ins. 

Vogel p. 128. 
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Iforefa — ’Meaning uncertain. The word occurs frequently in the 
Rajat. ( V. 236, VI 73, 106, 127 ). 

— Function unknown. It occurs in E. I XXVI at p. 206 
( six Saindhava grants from Ghumli ) of about 9th century 
A D 

s^Hflfetr^Meaning uncertain It occurs in the plate of Jayanaga 
from Karna-suvarna (El. XV ill pp 60, 63 ). 

iisfjjffct; — Superintendent of cowpens. It occurs in the 12th Rock 
Edict of Asoka at Girnar in the form ‘vaeabhumika’ 
(Corpus 1. 1. yoI. Ip 20 ). 

3P?tTqre5 or — Guardian of the bed-chamber. Vide ‘Inscrip- 

tions from Baroda’ edited by Mr. A- S Gadre p. 72 (a 
Yillage was donated to a N&gara-brahmana Prabhakara 
who was ‘sayyagrabaka of KarpuradevT ) 

— It occurs in the Nalanda plate of Devapala (El XVII 
at 321 ) and in Chamba Ins. No. 15 at p 166 ( where it is 
read as ‘saTobhanga’ Vide Vogel p 123 and ‘ Indian Cul- 
ture’ yoI. VH p. 305 at p 309. Has the word anything to 
do with the words ‘sarayantra’ and ‘ sarayantrl ’ ? The 
latter was a title bestowed in Mithila upon a very learned 
man who faced the ordeal of answering satisfactorily all 
questions on any sastra put to him by learned acaryas and 
also the questions put by common people. Vide a paper 
‘ Declaration of sarayantrl contributed to the All India 
Oriental Conference at Benares (in 1943) by Pandit 
Ramanatha Jha of Darbhanga. 

— An official who recovered tolls or customs duties. 
Occurs in Sukra II 120. 

— Superintendent of tolls or customs duties The word 
ocguxb in Yaj. H. 173 and in Gupta InB. No, 12 pp 50, 52, 
in the grant of Dharasena n of Gupta year 252 ( I. A. 15 p. 
187 ), in Bhagalpur plate of Narayanapala (I A. 15 pp 304, 
306 ). Vide note on 1 gaulmika ’ above 
sfcEW — A scrihe. The minister Hemadri is styled ‘sarvasrikaTa- 
na-prabhu*. Vide H, of Dh. vol I p 356 n. 849. 

or sitapjiifl&n — Head of all scribes or head of all depart- 
ments In E L XIH at p 17 one Bicana or BIciraja is said 
to have been the Srlka- of mahamandalesvara Kartavirya 
IV of Hangal Hemadri is styled ‘ Eamastakaranadhlsvara ’ 
or ‘ samastakaranadhipati’. Vide H. of Dh. vol. I pp. 356- 
357 notes 850-851. 
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<iBrfqf*T — Officer who collected the royal share viz. 6th of the 
crops. If oocurs in the Khalimpur plate of Dharmapsla in 
E I IV p. 243 at p. 250. 

— Minister. Vide p. 105 and note 150 above. 

— A spy. It occurs in the grant of Sivaskandavarman 
( E. I. vol. I p. 2 at p. 5 ). In 1 12 Kautilya speaks of 
sancaras ( wandering spies like tiksna, rasada & c. ). 
^5^5— 'Vide p. Ill above. 

— 'Minister for peace and war. ThiB form of the word 
occurs in Visnudharmottara U. 24. 17 and in Santiparva 
85 30. 


The Superintendent of the construction of the royal 
treasury, store houses &c. The word occura in Kaut II 5, 
1. 12 and in the plate of Mahabbavagupta (E. L VJ1L pp 138, 
141 and E I XI pp. 93, 94 ). Vide p. 143 above. 

Collector-General The word occurs in Kaut. 1. 12 and 
IL 6, Sahara on Jai. XU. 1. 28 and in the plate of Mahabbava- 
gupta ( E I VEI at p. 141 and XI at p. 94 ). Vide p. 143 
and note 184 above. 

— Commander-in-chief of all forces. The word oCCUtb 
in L A. vol 8 p. 19, vol. 9 at p. 167, vol 10 p. 129. 

Prime Minister. Occurs in Rajat. VH. 568. 

Probably the same as above The word occurs in the 
Purle plate of Indravarman in the Ganga year 149 j e. 6 5 
A.V. ( E. I XIV pp. 360, 362). 

Astrologer. Occurs in Visnu Dn. S HX 75, Brhatsam- 
hita 2. 9. Vide p 126 above 

— Astrologer. Occurs in Paithlnas, Vide note 193 

Bailiff who summoned parties and witnesses. Vide 
p. 278 above. 

g^^-Ministerfor peace .and war. ( ^S* 

dharmottara H 21 17 and m .j*V* 

quotes a verse to theeffectthat th ^ ^ % at p . 15 
to issue a royal grant ) and m vx p 
(th ^ oertata 

tmuiatory chlrf. f( Y" d " * ^a^Bosi. Gatettew TOl. M 
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nr ] High functionaries and officers 


Sankaragsna in 595 A. D. ( E. L IX p 297 ), in Madhuban 
plate of Harsa ( E. L ViJL at p. 158 ), E. I, VI p. 298 ( plate 
of Buddharaja in 609-10 A. D . ). 

g r gg rfSp# — Occurs in Sukra 1 120. 

— Officer who looked to the work of boundaries. Occurs 
in Gupta Ins No. 46- pp 213, 216. 

fpp=f~ Vide p. 114 and note 150. 

— One of the ratmns. Vide p. Ill above. 

ITO i lWfe — Head cook. The word occurs in Talesvara plates ( E. 
LXEUpp. 109,115) 

— Meaning uncertain. It occurs in the plate of Danti- 
varman of Gujerat in sake 789 ( E. I VI p 285 ). 

— Commander-in-chief. Vide p. 127 above and Br. quoted 
by Visvarupa on Yaj I. 307. Fusyamitra, the founder of 
of the Sunga dynasty and Bhatarka, the founder of the 
Valabhi dynasty, and his son Dharasena were styled 
Benapati ; vide L A. 15 p 187 ( plate of Dharasena II in 
Gupta year 252 ), E. L vol. I p 2 at p 5 ( grant of Pallava 
Sivaskandavarman ), JBBBAS vol. 16 pp. 105, 108, E. L IX 
at p. 305. 

— State goldsmith. Vide pp 144-145 above. 

— A petty officer, probably head of the village administra- 
tion. Vide Bajat. V. 175. 


■ superintendent of the harem The word 
occurs in the 12th rock Edict of Aioka in a prakrit fonn 
( Corpus L I vol. I at p 20 ). 

— Architect. Vide Visnudharmottara 33. 24. 39. 


rsprferar? — Chief architect. Occurs in Karitalai plates ot 
Maharaja JayanStha ( Gupta Ins. No. 26 of the Gupta year 
174 at p. 119 ). 


VJWTra — Officer in charge of a police post. Vide p. 149 above 

Wriffo— An officer in charge of a ward of a city or a district. 
Vide pp. 143 and 149 above. 


: in charge of the elephant arm, cava- 
lry, camel corps of an army. This occurs in Chamba Ins 
No. 15 at p 166. In the Nslanda plate of Devapala ( E. I. 
XV3I at p 321 ) we have * hastyasvoatra-nau-bala-vyapr- 
taka’. 



-®* s Lo>y of Dharma&astra 
Note 342 a siq ftfapRE* i 


[VoL 


Quil&^-fT iJIcHI ^TUfsV^^FTri,' | la r ni^ i jj t^=itx^ — r aw ^ 

* TqnRTT ^ ^ || qj$. 


II U^teKftqapm l%jr: sf^rag | gsmgj^jj ^ §g,q r 
^ 11 ^ra^qi^r: d^tl) 1 

11 sir ?ETig 2 ?TE 0 1 gefmgg^g 11 

gil^i J^=n qs^Jf jf. | 3 #grfiJOTlfr ^ ^qpgftFS tp ^ 11 ^ 
gigRrig mivit Jpfi^qTsggfeq: 1 T^fefsRnpn q*ft g 11 %:- 


II PP 27—23, U5p«ff[%<» IV. 5. 73-82 (except the name and 
the first verse ) with variant readings. 

Note 492— 

snnr q qgpn g iRu: 1 g sa^n: sasgi: qn%m: afipj^rar: 11 
5rq% fa3 ; r * 1 q #g mg grn5fo ^a ww i -a3.i 11 

qgrcT^qryw^ggragrgq: 1 11 

1 1 ' 

5j^tu(^ 7) fJerp 5?r5€^3EBr: M 

asrasrfeifa: sgsws: 1 g^f: mcwR-khsk^ " 

1 snirjjsN il^t gluten *p *> 

■szm: 1 f^n 11 

gKg ( %01l^w 177-187 ) 

Note 509— 

$jg: am?*;? ajrt'nTftra: 1 ®r«r sifzt J ^ : 1 

;# 5 ^: <Kgft %$m: I ariJftl *m< *T ? ) *£v «w*w* J. « * 

arc qf?ptfq%TT ^ qf ^rar^TOr%ai 1 *rc ^ nmwiHffo a af ^ 11 * 
qrsft oft «R - 1 we# ” v 

OT s&qq <*Sf<Trq v* \ fi^i irari|f^ : f 1 1 H 



; w 1 


11 <i 


uq ”I'' A r . , 

gra^^Fg^rf^g^i gi^ia avi 1 area: wr * 1 ~* l3t ^ l: 

qa reaft gfrt ^ 1 g . * ... 
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TTT ] Appendix ( an exhorting untnesses ) 

* sw €m=f toiw n 

ar^ra# =q wr r gsqt wu » n 

zi %Miiicirgnfi qt » w sgsrai^pp w*i s%ms&i u K 

»gfK3Trt wfa *TSSC- 1 qrg- 3K5t SRPct R HU 

W#i «3ft SRqSft 9< cTC: I SRqrR q*t srf: «l«BlflUll& *1: SpRL » 

*wi%q H3^TC??f<S mm. > #1 WT f^oT Ttfct: U IK 

tRq > xi=tvjiq.a ■h^\*)k *TC 3> « « 

jR%gR%qp^ingefcJf w i srfaft: qrr#i«wtT qfSwrr wr%f?r: u < J« 
#itcOT% R1SWI SRteRPWWmt 3Tq%g sjl^Tfcr Rt §3RRt « 7 <5 

3ig»gr r arc3ran%t ^a%rff: i %& qrsi% irqn ’OT«ri^ilftg 11 7x 

trelawid ^mogi^ r ’ e g’ in^ i -«c^ qxls x re r re *n?RR w^w;ii x° 

q qpqqt q upd q ^Rf^i *mraqft 1 3T3 gRRrg 5si=fRH5w^ fersra: u X7 
t^FRRqssq^t ^tra i f% =qw 

Mrai^fe u XX 

WRR*?T "Hd^ ^ ?fi srfrrffefll l ywy^WWIcHM $WT ’UPl'Ql^T u X| 
WIT TIWTSTRET ?I^T <T^i qftwiRl 1 1st cRJgt gwr WtR %Fqan f?*n : H X* 
S^WI a^ TSfar^ =q ^ftaroqiRtqra: wt^ci^ftwlllX 

qrfla wn?id wS qi-gtreqraq; q^i *nf^*PT t^rr q^t; « x$ 

gwnNsf^^RRrRw. ' q: q^raf sfferawi qra g^raw- 1 sncuisrftq 

qiqt =R35^l: » ^ 

wapri Pprar: ttq qUJ|<3T qiPqft&tfl: l^^gT *t «4$3fTCU X« 

SIRS ( ■+ S UIKR 201-228 ) 

Seven verses out of these occur elsewhere also. Verse 1 
is the Bame aB Mauu 8. 93 and Vas. 16. 33; verse 3 is the same 
asUdyoga 35. 31; verses 7-9 aTe the same as Manu 8. 97-99, 
while verses 8-9 are the same as TJdyogaparva 35. 33-34 and 
verse 8 occurs also in Baud. Dh S. I. 10. 35 and Vas. 16, 34 ; 
verse 11 is the same as Adiparva 74. 103, Santiparva 162. 26 and 
Anu&aBana 75. 29 ; verse 25 iB almost the same as Manu 8. 89. 

Note 1168 on q avfite — 

sa^sftxtTSRTR^ w srrcfSrrufJr*#: qf&w wi>& > awi^ i 

*J5nn^t«wra%!i qt q^r ^ q^i ^ % s^wi m*wwi xrw 

^w<gwg t riRiq t gx: gq^ qi ^gt t ?t 

fl^iiRff^ i ici ql ttnn% ^551 tr»gT ^r- 

gTSn^raetsr ^nwr qT 

xwRt^q gpq qr ^mi lqi q^^ficc wiq- 

^ SFftqnftftltt ?R(: I r Trt\ s i^^l{i 

ftjilq.qiXHii^d'iiTw^qnqoTtiqiTi^ ^ft^i i%n^raqi ^raqqqrai w- 

127 
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Htstory of Dhm masiistt a 


I WT^' 331 Wfte: m. ?W1TO13!^ 

?rauf 3%3rft *sr4; i q*3> qftagesrai i ^R f s, <#%5 in, 3?ra3 p 453. 
This is a summary of a longer passage on the same subject 
from the ftr?qr*FS, HI 3333 p. 567. 

As to taking back into the social fold a man who 
repents after ghatasphota is performed the following pro- 
cedure is prescribed in the Dbarmasindhu : 
g gq gfft nay r !pt«pfa i sfe'idai ' 

g aa rafe# infitemsi *Wg®rent 53 th; i gfe i wimfo 

g«i: srrer/iraf =*fec. i tnr tf&l 1 1$ ipm gifi qfispre- 

II 5th 33 gg^lfipp^ 5t*ra: t nWT i flpTO'P@c j ni¥^!^‘ 

qrrqiraftt^ ifa 35 a <?g: 1 3 3 sthu 

=ai^ gf&rr 5ira firaipci^^ #r toaiiti siRfift vi > 

«eRci^4 3i# ?ti i art: 3 p3t 

spna; i ddW4 5rr3^ifiT^5i*P*rr3n R^nr^n qr 33 ekt: qn*/V > *3 §*> 

33 ^#fcfewr R<ai 3 5 K gsfa . 1 ^^gaaic# 3frcra$ 3 ?i^- 

|3f l 513 ?3333Sf3?n%. 1 3W&33 HI 3rltr5 p. 454 The ft 1 ** 

}%5tf ( m P 568 ) has a similar but more elaborate note, 

quotes and relies on Gaut. 20. 10-17, Manu XL l86.Ya5.lll. 
295, Vas. 15. 17-21, the Mit , Apararka and Hemadri. 

Note 1302— The g). 3. (n. 6. 1-10) is as follows r— 

amra- g^srietm^q «jhs4iww * ^rwda«ttt«# 

mifim wi» ^ 3 s* 

zzwH-l **** * **** *** 

- *»* «*j*« 


slrfct 1 er«T ans^igcn^^a-^iPri^ torr* 

^~s£-:c55 

5H“S==--»s=* 



Ill] Appendix ( tiaunaka 's verses on adoption ) 1011 

Note 1302— 

Iralts i < argil «zqglt qr gqi4 =q n i 

qraft qrqi qwftq %*m ^w*R it x 

qiqqfa qgsq q ilsnsglK' §qw4 % irail =q 11 3 
uprai^r q^jq fti#n§5 q^ra > q^^^qq wrisq ftlqfft u * 
gpqrenqtft qrbl gai^gFCT ffogqj qrg- *wej qfqT g gl qgrft q Ntd. u H 
qft qrarlr % qlftft qsft- 1 jqft q%i srf^zsr q u' 
5m^H stfqr qmrq fti’ijHq 1 qsTrfqfar^i^q gsr^prrat w>i 11 u 
wftfe ^ftr^ ?qfeRT%r Igqq" 1 qgrpft qHTqw qq §vrr i%to: 11 * 
■mrt i % g»*jpf ^mrr 1 *snft qsftftcrrftc Jfiqq » s 

RqsKri^iW 5tpil^ 1 qrip°nqt gq&if : u i» 

cP^n%sHi’qtest qT 3Riw 3 q qqftq; 1 arfaqm fqsmil qT gs'ifcKRift qr 11 1 1 
wwt%T3n^g sra 5$iprrftg 1 sftqftq qlfor strfdftq q qpqq: n ^ 
qmftqsi q <ftra ' qrfti qiftwq:$q: atf^a; tt'U 

%Bgqq qi&q gqqft qqiqq i qgg^>i ^=4 gqqft sqrqq: 11 T* 
qiepjti gft frumwfih \%&w . 1 i t gjffiq ri M tfoft 11 3H 

^Jg: Si^|Th*(<yi(jqrt*^ I 1 $ 

The above text of Saunaka is based on the ajq. jpjpt, ft. ft. 
( which does not quote all verses ), q?f. jfi,, q., 4. €t. and Dr. 
Buhier’s text prepared from several mss. and published in the 
Journal of the Bengal Asiatic Society, vol 35 at pp. 158-159 
The |ftq?tq text printed at Trivandrum, 1935, has 14J verses on 
gqqiwiqft (I 8) The principal various readings are noted below. 
Verse 1— q. If. reads ‘ q«qr qr *jqgqr qr ’ ; It. reads q^qt qr. The 
half verse 3a qgqH &c. is omitted by Buhler, sqq. qzgq, ft. ft., 
4. It. In 5a qrt. qr and qq. q. read epjqpiRTT^fi erq, and It., 4. It. 
and BGhler apK^rqpirft; and reads “prqqpqq^. In 6a 5ft. reads 
OTWt q\>rot The ft ft. omits 7b and 8a and 4. 4fc. reads sq- 
0RTTO5?Plin 7b and qff. ysj^iqiq^H. In 8b 4. €f. and #. read 
In 9a 4 €l and «[ft. read fcft grvqt =q and in 10a 
ftq. In lib ?ft., Buhler and qg. =q. read 
In 13a Buhler and 4. 4?r. read ^^4 «nft^4 qr ^jtCTOT =qrfq 
qn?%; ^t. rft. reads ftqq gq: and also recognizes the reading 
^b°ir ftf|q: 13:. The viftg (q^«q) p. 102 and It, read qti|4 
qr ?I?[nn fqrqqt qft and omits qi^nft... 13b ( m® ... 

is omitted by the sqq. ?[^., q. |i„ and Buhler. In 15b 
4. Ii and |t. read <qreraqqJl The order of the verses also 
slightly varies in some of the works. 
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Htsloiy of Dharmasasfra 


Note 1751— qrol 188. 30-64 


to: sra sfiTOfenriT^i- 1 qsssraftfo: u \* 

siQiliOKlwS't i 3IU°Ii: 5jp qRF&ST: II XI 

awi to ^Pst ^ g% ' ftffpm^TOiT ^ggn^qi§raT . n xh 
mwiv ssNkji** 1 5T3Rt wwi; «xX 

f%tf>?} c^7 3i% <3^ gror i q# sft to ^r^m^rq n x* 

Wfftllto : RIRT ’3JTTTOTOTOT: I anTO:XP5I. qqqTOTOftqn HXH 

qn*%SfT 5nT?|^T: XI?ra!^CTTOrWl^^mfl^T : # fc 5cOT%?%l%^IIX s 
sf^nwsnft t^b4to to#? i srrogq. ^ro?ror: ux* 

3J5TORI5q^gra' cPIT BXqTeTOTTq'T i <=fg?Ir z fl ^'•TTOT ’JTORRIclT %!• H X*: 

xwffl fc f*rr ^ 3fr=rri^i 1 5ffraTi^TOWi w *n?waphiT5^: » X' 
gnRt IJ^«Io2f(H JjqfSa ETgTOW I *T cPTT JIT I TjJ3>W fell# II Vo 
TOW 5? TOT TOf^TpR: 1 3g5TO stfl«wnfcl5di: II 

sro^f " *1 

sjg^ipi er^R[r: Riwwa'w- 1 xprc. gro3 u *’ 

EfTOsffcRTOr TO% t?# 2TOT TOT#? 1 4K4I qgTTTOT: II *X 

to t gn^it gfofiqra Mittees fa^fc’iK 11 YY 

^m%^raw ff wm^qgngar : i rro$ sf’fcfara >' ^ 

^TOlTO^Icn ^TOT: 'fKflrwr: 1 gw-'W-Mizna^l ® ^ 

fiwjr ^ TOHigii'ft wto^t gjxrfjfen: i 11 VV5 

aira^ ^WR( TORT SSWI’ ■ 6.6^1 ' iC 

q gmq^&fr fc totojtottto i smwr vgz&w qfi fcjpgjp rcffi " '*"> 

qs^qf TO^RT TOT TOSTITO: I SJ wft ttWMlft tTOMlS# 5TO3 " x '° 

HefRTOW tortot 9TO%s?jr% I zvri'svmZ wmrfil to* « V 

^ 2(%#TO * ' 3^- H ft 11^ ^ t *THife ^ I W 

^"^"'gSSSZw 

™ ■■ 1 «** ^ ! «"*£* *? I 1 ^ 

3^ ^ ^St ^ 

grow 8#s ftwffi 5^ > w» 


S^n^M win ■*“*->"•> ^ —^a ,i jo 

SSSX. . «*«* «W? ®5^"„ ‘ , 



jlj ] Appendix ( vet ses on Kalivarjya ) 

ml vOPU softer#. qsR&r * " 

wq^mr *«#■ 11 

NOTE 1783 

re fidi^t q g&stofpn? #r: \ s 

i%Ef=n?a stsfi??# iMl^i X 

> * 

«iw)S*r'4tai %nsr fjsnfilfii! ' *s 
arerari^tsraTFTf q%i?[ ftsran.1 X 
Tj^nsff § ^ng- qfif^rrft 1 « 

=3 *#ri qwasi^Ron^ > 6 

^tepwraw *f *stop t x® 

ari ^ gqa q ra ^ I 31 

sftwnwwi^ a^T ^£Rii%n i 

HRTfc#TR 1 ftSFIT JR^n^cI^ I 1* 

tipwfen i 7? 

^wtaXsf g g# »#H! i l' 5 
wifct t g q # : tofti ) tv 
3^ Bife ^ qRwwi sww: i is 

4<l&HWPWt»I i 

smEnvwrafa gpqs? *wfa: 1 

qtri*^ % Sspii ?rat i M 

: i \* 

Jjfpppi ^ 

s^ i H's 

sfpI g TtsmramT wietKi^qRH^ i ss 
aifm'r aqrfe-4 g^ffiwtEwi t X° 

fvj^TOl f^JFRI: i X 5 . 

*#r% =<? ^ri gsqtRaT i ^X 
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History of Dka? inaiastra 


rWT \ \»\ 

13 # RiaiHunfii’}? i 3 $ 
ftaijprf^a m'frn ^ro^i 

=? \ \c 

TOtft 1 x% 

Wflcforf^ 3ijf[faT S3T^l^=K gsfc ( Ko 

^rcppmfa sr«£ff srt i v <i 


W 5IfHT: ?W= *nyR+.yM8fTtf. 1 V=, 

gwracRn^i: ^ gn%n: i *\ 

: qgiT#3Ll ** 

I V^ 



I Vo], 


A few important readings have already been noted in the 
text and notes there. The most extensive lists of Kalivarjyas 
occur in Sm C , Hemadri ( paris BSakhanda, vol. IQ. part 2 pp. 
666-668 ), Par M. vol I part 1 pp. 134-137, Madanaratnapradlpa 
(Samayanirnaya) Ms. No 146 of Vis collection I (now in 
the Govt. Mss. Library at B O. R. Institute, Poona), Udvaha- 
tattva (p 112-113) and Saddhitattva pp 273-274 (Jiv.), Nirnaya- 
sindhu, Samayamayukha, Bhattoji on OaturvimSatimata and 
Smrti-kaustu bha. Detailed explanations are given in the last 
four of these and in Krsnahhatta’s com. on the Nir. S. 

2. Some works such as the sfif^szfrli. read ?Wf£( HitHH, 
which explains as «R^5ppRrcrHRfr and <£WW1E on ft. ft. 

p 1292 explains similarly. 

4. ( folio 209a) reads 

18. The tS^PRiRI reads ‘ <WT g%: ’ &c - 

20-21 These are omitted in t'ifcN-, TO *iT., 3gfiSTr=f an< * 
some other works, though found in ¥ig)N, an< ^ 

26. ( 8T#H P- 447 ) reads ^ 

^ ajd: i 

S3. ¥t?n% and read for 35 °. 

38, TO. W., P- 1° 9 . 'MW4fo and re3(J 

^ 42-45. These are omitted by many of our authorities, 
though they occur in%flT& 



GENERAL INDEX 

[N. B — It a topic occurs in the text as well as in a footnote on the same 
page, a reference to the page alone is generally given ] 


Abettor, who is, m case o£ a crime 529. 
Abhaya, a hymn 75, 
Abhilasitarthacintamam, ( see nndcr 
Manasollasa ) 13 

Abhimanyu, learnt Dbanurveda from 
his father Arjuna 49, 

-Sbhiras, usage that adultery not puni- 
shable among 261, 488. 
Abhisecaniya, principal rite m Raja- 
snya 73 

Abhyankar, Prof. K V 904. 

Abuse, defined 511, three kinds of 511 
Acara, import of, fluctuated from time 
to time 875-876 
Aeararatna 869n. 

Acaryas, views of, cited by Kautilya 
2, 201, 223. 225n, 232, 392. 
Accountant, an officer m a court of 
]usticc 278 

Accounts, how kept 199 ; year of, 
ended on full moon of issdha and 
comprised 354 days m Kautilya's 
day 144 

Activism, philosophy of 169. 

Acynta, commentator of Dayabhaga 
558u 

Adam Smith 186n 

Adhivedamka, a class of stridhana 774 
Adhyagni, a class of stridhana 774 
Adhyavahamha, a kind of stridhana 
774, 775 

Adiparva 10, 22n, 30, 37, 42n, 43, 49, 
59,68.78,118, 134,168, 177, 204, 
205, 214-15, 255, 353n, 359n, 369a, 
371n, 416, 609n, 640n, 642, 644, 
645n, 675n, 6S2n, 845-847, 872, 
896n, 937, 966 
Adipurana 629, 92Bn, 939. 
Adityapura^a 610n,871, 8S5.927,928n, 
939, 949. 

Adityas, as observers of rta 415; 

twelve, 368. 


Adjournment of a suit, when allowed 
296, 297. 

Adoption , age of boy to be taken m 
679-680 , an only son now allowed 
by courts to be taken in 676 , Bom- 
bay High Court allows any one to be 
taken in, except a daughter's son, 
sister's son or mother’s sister’s son 
683 , boy of same caste to be taken 
in 675 , boy must be taken in, 
before upanayana or marriage 
except in Bombay 681 ; boy to be 
taken in a. must be reflection of an 
aurasa son 682 , ceremonies of 687- 
689, confers same rights m adoptive 
family as those of an aurasa son 
689-690 , daughter may be taken in 
a acc to some writers 675 , daugh- 
ter’s son or sister’s son may be taken 
tn a on ground of custom G84 ; 
eldest son may now be taken m 677; 
foundation of the doctrine of 666 ; 
giving and taking of the boy is a 
necessary requisite of 687 , gotra of 
natural family persists for certain 
purposes even after 695-697, if 
aurasa son born after a , the adopted 
son takes a lesser share 698 . in the 
dvyamusyayana form 685-6S7, male 
alone can be taken in 674-675, 
mother alone can give away her son 
in a it father be dead 666 , mother 
cannot give away in a if she has 
remarried 667 , objects of adoption 
665-666, one who has no son, son’s 
son or son's son’s son can alone 
take in 667 , only a man’s widow 
can take a boy in a after his death 
668; primary right to give in a is 
that of the father 666, principal 
matters discussed under 665 , results 
of 689-699 , severance from natural 
family not complete for all purposes 
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691-697, s’ndras cannot take in a 
acc to Rudradhara and Vacaspati 
668, views abont widow's power 
to take m 668-669 , who can give a 
son m 666-667 , who may be taken in 
674-683 , who may take in 667-674 

Adoption of Children Act (in England) 
699n 

Adultery 531-535, fine as punishment 
for ( when the adulteress is of same 
caste or of a lower caste 533; praya- 
s'citta for, varied at different times 
946-47, punishment of cutting the 
ears or nose of awoman when award- 
ed for, 533, punishment of death for a 
paramourwhen awarded 533, punish- 
ment of light fine for a with a female 
ascetic, 534, some sages prescribe 
humane treatment of women for 
533, 535, 615, 947, was only an 
upapataha except when a woman 
had intercourse with a man of low 
caste, 615, 947 

Agastya, story of, 53. 

Agmcayana, a solemn Vedic rite, 180, 
535 

Agnihotra, how far forbidden in Kali, 
961 

Agmmitra, 103, 116 

Agnipurana, 13, 17n, 2In, 22, 45, 46, 
48. 49I1, 50-51, 59a, 60, 71, 77a, 78, 
84n, 107, 111, 118, 120, 127, 132, 
141, 160, 172, 179. 200, 208, 215, 
217, 219, 224-227, 230, 231, 924. 

Agmstoma, 469 

Agmvama, queen of, sat on the throne 
after him 41. 

Agriculture 51 ; great attention paid 
to 162, superintendent of 147 

Agriculturists, exempted from arrest 
m execution of decrees in modern 
times, 384, 

Ahalya and Indra 845-846, 

Ahicchatra, 848n 

Aihole Inscription 896. 

Aila exacted excessive taxes and peris- 
hed, 52 

Aindri Sanit, in coronation 79-80. 

Aitareya Aranyaka 227. 


Aitareya Brahmana, 20, 25, 41, 64-GGi 
73, 104, 117, 125n, 135,190,229, 
414, 416, 543n, 544 , 563-566,588, 
600n, 636, 641, 657n, 680, 710n, 
845, 846, 877, 887, 933, 

Aiyangar, Prof. K V. Rangaswami, 
9n, 15, 12 0, 629a. 

Aiyer, Mr Velandi Gopal, 897n, 
900-01. 


Aja, son of Raghn, 101 

Ajabindu, king of Sanvira 52 

Ajigarta 660 

Aksapatala, office oi records and 
accounts 143. 

Aksauhmi, subdivisions of 204-205; 
total number of troops in 204-205. 

Aiberuni 166, 376n 

Alchemy, as a means of filling royal 
treasury 189, 198. 

Alexander the Great 24, 103. 

Aliyasantina Law 560. 

Allies, see under tntira , four kinds of 
216-217, may become enemies, if 
their interests so require 222 , neces- 
sity of making 216; qualities of 
friendly 217 

Alluvion and diluvion, rules about 506. 

Amarakos'a, 7, 47n, 66, 105n, 121n, 
124n, 133n, 134n, 138, 140n. 147n, 
159n, 190, 419n, 454, 486, 491n, 
527n, 754n, 778.910U 

Amatyas, see under ‘ministers', three 


kinds of 107. 

Ambarisa, a king 53 
Ambassador, see under data. ^ 
Ambhiyas, school of, on Arthasistra 2. 


□me mantras 75, 

□an, son of Asamanja, 43, 
adeva 13. 

by, stale of, in the dun past 244. 
tral property, see under 'pro- 
ly’ ; has a technical sense 576n , 
!S about, when lost to the family 
recovered by a single member, 
-81 

is, 394, 573,868,941. 
taramkaya 135. 
ils, fines for causing injury to 
tb to 516; owners of certain a. 



mi 


General Index 


1017 


not liable to fine or punishment for 
injury caused by them to crops or 
men, SOI, 528 
Animandavya, 255n. 

Anjana, Mr 20. 

Anu, mleccbas sprang from, 937 
Anubandhya cow, sacrifice of, forbidden 
m Kali, 627-628, 941. 

Anusasanaparva, 2, 6, 8, 26, 37, 49, 
53n, 59-61, 168, 243 , 255a, 3S9n, 
416, 421, 534, 576n, 578n, 598, 645n, 
650, 652n, 703n, 708, 776n, 794, 
845, 857, 875, 913, 914, 

Anuvada, 705n, 712 

Anvadheya, a class of strldbana, 774. 

Anviisiki, meaning of, 46-47. 

Aparadhas, are ten, of which the Jung 
may take cognisance without any 
one's complaint, 264. 

Aparajita, a hymn, 75 
Aparijita, a Sitara king, 196n 
Aparin ta had very great rainfall, 147. 
Apararka, 7, lOn, 17n, 38, 48, 96, 121n, 
124n, 154, 156n, 159n, 247n, 248n, 
255n, 259, 260, 270n, 272, 273, 275, 
277n, 278n, 280, 286n, 287-88, 293, 
294n, 297, 298n. 300n, 301, 304, 305, 
310, 312, 313n, 314-15,317-18, 321- 
22, 323n, 326, 327n, 331, 332n, 333- 
34, 337, 340-41, 344n, 347n, 348n, I 
349-351, 3520, 35Bn, 362n, 364n, | 
366, 380, 382n, 383, 387n, 403, 410n, 
419n, 432n, 434n, 436n, 437n, 438n, 
439n, 445n, 464n, 465-66, 467n, 
468n, 473 n, 479n, 483n, 485n, 499n, 
500n, 501, 502n, 506, 507n, 508n, 
509n, 511n, 514n, 517, 51Sn, 521n, 
522n, 523n, 526n, 531n, 538n, 539- 
40, 554n, 556n, 557, 560n, 563n, 
572, 573n, 575n, 576n, 580, 582n, 
5S3n, 5S4n, 586n, 587, 589n, 590n, 
593n, 599, 607n, 609, 610n, 614, 
621n, 623n, 624, 625n, 631n, 634n, 
635n, 636, 63Su, 644, 652n, 653n, 
655,656.659n, 664n,702n, 703n,712, 
716, 725, 731, 734n, 735, 747n, 75ln, 
754n, 777n, 781, 784n, 786, 7S7n, 
791n, 794, 803n, 807n, 817n, 840, 
127 


862n, 868n, 872n, 873 , 8B2n,-905n, 
926, 928-29, 932n, 939, 941-42, 943n, 
950, 953, 958n, 959, 961n, 965. 
Apastamba, dharmasutra of, 1, 3, 9, 
19, 23, 40. 41n, 44, 58, 60, 61n, 104, 
117, 119, 167, 190, 194, 209, 211, 
245, 246, 250, 271, 342, 351, 355, 
360,362,387, 397, 402, 405, 417, 
428, 438, 451, 478, 482, 486, 499, 
500, 513, 524, 527-29, 535, 541, 
543n, 564, 566, 567, 603n, 608, 613, 
615, 618, 622, 623, 628, 643, 655, 
657n, 702, 710n, 712, 714, 726n, 733, 
754n, 762, 771, 803, 825, 827, 832n, 
837, 845, 856, 858, 865-66. 868, 
871, 880, 889, 926, 930n. 940. 948, 
953-54, 957, 958, 963, 965. 
Apastamba, grbyasiltra of 674n, 754n, 
856, 879 

Apastamba - dharmasutra specially 
studied by Taittiriyas 853. 
Apastamba-mantrapatha 641n, 828n. 
Apastamba, srautasutra of 28, 627n, 
940, 952, 962. 

Apastamba, versified smrti of 534. 
Apaviddha sou, definition of 647. 
Appearance, of parties to suits through 
agents 288 , persons excused from 
personal a in court 286-287, persons 
excused from personal a. arc not 
liable to asedha 291 
Apprentice, characteristics of 483, 
Apte.Prof. V M 245. 

ApOirva, due to performance of sacri- 
fices 839 

Arajaka, meaning of 30-31. 
Aranyakanda (of Kamayana) 37n, 
62n. 

Aratta, country of five rivers 88n, 

Arhat 871. 

Aristotle, on end of State 237. 

Arjuna, of the Haihaya dynasty 53. 
Arjuna, ( a Pandava) digvijaya of 68 ; 
imparted Dhanurvcda to his son 
Abbimanyu 49; married Subbadri 
his maternal uncle’s daughter 846; 
upbraided Bhimasena for being 
enraged with Yudbisthira 42, 
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Arjunayanas, were conquered by 
Samudragupta 89. 

Arms, superintendent of 145 

Army, see under 1 troops', consisted of 
four arms 202 ; doctors and surgeons 
of 208 , formations of, m battle 208 , 
eight elements of 206-208 , organiza- 
tion of 203 , regulations about the 
camp of an 207; results of the 
possession of a powerful 200 , system 
of passes as to a camp of 207-208 ; 
troubles with a caused by thirty- 
three matters 233 , vast, kept by 
Indian kings 203-204. 

Arrian, a Greek writer on India 89, 
183 , 901. 

Artha, meaning of 7 ; great emphasis 
laid on, by Kautilya, 9. 

Arthapatti, a mode of proof 847. 

Arthasastra, a synonym for Dandanlti 6, 
Is drstartbasmrli 7, 840 , meaning of 
6; relation of, to dharmasastra 8, 
was treated as an upaveda 10, 843 n, 
writers on, did not shrink from giv- 
ing cruel or immoral advice 12-13. 

Arthasastra of Kautilya, sec under 
Kautilya; refers to several schools 
of and authors on rajadharma 2 , sets 
the highest value on dharroa 9, 
quoted on 2. So, 6-8, 10, 49n, 5Sn, 
61, 95. 97, 105, 120, 121n, 207, 412, 
434n, 477 n, 503n, 617n, 021n, 644, 
650n, 651n, 659n, S60n 

Arthavada 712. 

Aryabhata, theory of, as to yugas 890 , 
was born in 476 A D. 895-896. 

Aryavarta, limits of 137. 

Asahaya, commentator of Naradasrorti, 
288 . 334n, 379n,442n, 619. 

AsamaBja, eldest son of Sagara, was 
banished for his misdeeds 43. 

A&uea, period of impurity due todcatfa, 
492. 

Ascetic, sec under • >ati ’ 

Jsedba, four kinds of 291: was 
restraint under Ling’s order 291. 

Asoka, administrative system of HU 
Claimed to be a dharoavyajin 


emperor 69, constructed hospitals for 
men and animals 60. edicts of 3S3, 
390, 406, BS9 , extent of the empire 
of 69 , is said to hue died destitute 
of power 102. irrigation works ot 
63. promulgated three dais' respite 
for prisoners condemned to dtvh 
406, sent his son Kunala to Takrviili 
_ to pacify popular disturbances 116 j 
snbjccts ot the edicts of 100 , was 
tolerant to all sects 881, scry cruel 
in his youth acc. to Yuan Chwv*g 
406, was sent to Taksav'ila to pacifv 
citizens 116. 

Ssraraavasikaparva 8, 17, 37, 101,163, 
*71, ISO. 181, 201, 215 , 217 , 846, 
847, 

Assam Labour and Migration Act 4S4, 


Assault, bj men of lowest castes mount 
respectable people to be punished 
with whipping then and there 514; 
causing injury to animals "is includ- 
cd under 513 ; comprises touching, 
threatening to strike nrd actually 
striking 513 ; defined 513-514 ; three 
kinds of 513-514. 

Astaka sraddha 828, 829 , 940. 


Astras, science of 215 
Astrologers, adricc of, taken iWo'r 
starting on an invasion 228, v-e*e 
to urge on soldiers in a battle sayirg 
planets favoured their side 212. 
Astrology, views of Kiuplya art! 

kajfiavall >n about reliance on 126, 
Asvagbo’-a, author of IluddbiciMa J. 
fisvalayana. grhj.vditn of JIB, 22*. 

641 n, 689, 856, 879. 945n, 964 
Asvaiajana, s-aulasiitra of 602n, 6 5 5n, 


C85n, 957. 

Asvatnedha, those joining 1 1 the l «' 
of the Ling at end of, ve-r r»"-' ’ 
of all sms 57, removed all «•>*. 
Anamedhlkap-rm 5Jn, 112a, 155. 
906, 909 

Asvipa'i. Ling of l.eivja If -6 


e! Ilf-518. A.f,""' 
utlil 1 af i P r-'f dr'-— r 

I .It 
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defence of person or property »f not 
a brahmana 9, 517 
Atharva-Jyotisa 907n, 913. 

Atharva&ras, Upanisad 119n 
Atbarvaveda 28, 29, 32, 58n, 64, 75, 
92, 119, 125n, 132. 135, 150n, 163, 
213, 228, 361, 514, 4l5n. 519, 541, 
544, 657n, 658, 660, 685n, 753n. 
754n, 770n, 828n, 886, 887, 933. _ 
Atiratra sacrifice, taking of sodasin 
cop in 863. 

Atoms, theory of 839. 

Atreyi, meaning of 527n. 

Atri.gave toAurvalusonly son in adop- 
tion 662-663. 

Atri, smrti of 57, 59, G42n, 665, C68n, 
948-49, 956, 958-59. 

Auditor 199 
Aupajangham 643. 

Aurasa, defined as the son of the wife 
of the same class as the husband's 
600n, 647, 655-56. 

Aurva, adopted Atn's only son 662-663 
Ausanasas, school of, on Arthaastra 
2, 48, 106 

Au&nasa— smrtl 872, 934. 

Austin 554. 

Avakraya, meaning of 494. 
Avantlvarman, king of Kashmir 100, 
162. 

Avaruddha (atri), meaning of, discuss- 
ed 811-815 i difference between 
bhujisya and a 813, 

Avesti, a sacrifice that was an isti m 
Kajasuya 38, as an independent 
sacrifice may be performed by a 
brahmana 38. 

Avid, formula recited in tbe Rajasuya 
64. 

Ayodhya, description of ancient 177. 
Ayodhyahanda 21n, 29, 30, 42, 47n, 
50, 70, 78. 101, 105, 107, 111, 112, 
116, 127, 179, 200. 

Ayusya, a hymn 75. 

Babylon, 3S9n. 

Bacon, Lord, confessed to taking 
bribes 276. 

BSdba, examples of 855. 
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Bahndantaka, said to be an abridgment 
of Brahma’s work 4. 

Bahudantipntra 2. 

Bailments, care required in all kinds 
of 433. 

Bala (strength), five kinds of 215 5 of 
intellect is the best of all 215. 

Baliditya, of Magadha, is said to hard 
defeated Mthtrakula, 924n 

Balaka, a predecessor of Jfmutavahana 
637 , 719, 

BalakSnda (of the Rimayana) 106, 107, 
164 675n 

Balambhattf, (a commentary ) 43, 76, 
553n, 569, 570n, 705n, 718, 726. 
734n, 747, 755n. 757, 759, 762, 772n, 
773n, 774n, 778n, 781. 790n, 791n, 
793n, 814, 815. 

Balarupa, 71Sn. 

Ballilasena, king of Bengal 126 

Balutedars, are village servants in the 
Deccan 156, 265. 

Bana 69, 85, 115, 182, 229, 362. 

Banavasi, a province of 12000 villages 
139. 

Bandhus, are, acc, to Mit , bhlnna- 
gotia sapmdas 754; as heirs 753- 
762; enumeration of, in texts. Is 
not exhaustive 755 ; female b are 
allowed to inherit in Bombay and 
Madras Presidencies 762 ; rules of 
preference among 759-762; sapinda 
relationshipof b. extends according to 
P C. only up to five degrees 757-759; 
several meamogs of 753n; succeed 
after samanodakas 754 ; test of religi- 
ous efficacy when applied to succes- 
sion of bandbus 756; three classes 
of 755 , treatment of, under the 
Dayabhaga 760 

Banerjee, Dr Gooroodas, author of 
‘ Marriage and strldhan ' 656n, 770, 
772n, 798n. 

Banishment, as punishment for officers 
and judges taking bribes 253, 404 t 
as punishment for brahmana offen- 
ders 404 ; as punishment for perju- 
red brahmana witnesses, for those 
guilty of embcazlemcnt or of playing 
with false dice 404 ; us punishment 
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for witchcraft 406, as punishment 
for gambling in secret 540, often 
associated with branding 404, 
Barhadratha dynasty 899. 
Barhaspatyas, school of, on Arthasastra 
2, 48, 106 

Barhaspatyasutra, 13, 48, 80, 172, 240, 
G30n, 869. 

Barnes, Mr Harry E , on * story of 
punishment ’ 253n, 3S8n. 

Barnett, Dr L. D. 146n, 

Barua, Dr. 94. 

Basak.Dr.lt G., author of 1 History 
of North-east India ' 925n 
Battle, ancient procedure for making 
a king ready for 228-229 , distribu- 
tion of booty acquired in 212 , per- 
sons that were not to be attacked in 
209-210, rites to be performed by 
king before 212, victory in, doubt- 
ful 225 

Baudhayanadharmasutra, specially stu- 
died by Taittirlyas 853 
Baudhayana, Dharmasutra of 27, 36, 
154, 166, 17S, 189, 194, 209, 250, 
276,343-44, 403-4, 417, 420, 443, 
517, 526, 551n, 567, 573 ,598, 608, 
613 , 614, ( 617, 623-24, 641n, 642n, 
643-44, 655, 656n, 659, 660, 663, 
668, 69 On, 698n, 700, 702, 707, 712, 
719, 736, 741, 746, 747n, 763 , 771, 
805, 832n, 856, 858, 866, 875, 878, 
933, 938, 943, 954, 957, 959, 960,963. 
Baudhayana, grhyas'esasutra of 76, 
135, 664n, 688. 

Baudhayana-grbya-panbhasa 642n 
Baudbayana-pitrmedha-sutra 104. 
Baudhayana, smrti of 755, 793. 
Baudhayana, srautasiitra of 28, 61n, 
Baverujitaka. 934, 

Beal's 'Buddhist Records of the Wes- 
tern World ’ 30, 40, 143n, 164, 204, 
376n, 924n 
Benefit of doubt 360, 

Beni Prasad, Dr. 16. 31, 49,91, 94, 
117n. 

Berolzheimer on 'the World's Legal 
Philosophies’ 15n, 245, 851n. 


t'Vol 

Best on 'Evidence 1 33ln, 338, 356n 
359n. 

Bhaddiya, cousin of the Buddha was 
raja of Kapilavastu at one time 90. 

Bhadrabahu, a great Jam sage conncc- 

, ted with Candragupta by Jams 102. 

Bhadrasena, a king killed m his queen's 
chamber 85 

Bhagadatta, king of Pragjyohsa 203, 
937. 

Bhagavadglta 8, 22, 57, 169, 211, 881. 

Bhagavatapurana 24. 26, 60. 183, 627, 
872, 873, 892, 896n, 897n, 899, 
923-25 

Bhaisajya mantras 75 

Bhamati, com. on Sankara's Vedanta- 
sutrabhasya 781n 

Bhandarkar, Prof D. H 16, 20, 90, 
92, 103. 

Bhandarkar Oriental Research Insti- 
tute, Annals of 164, 245, 307, 316, 
904 

Bhandin, cousin of Harsa, proposed 
the latter’s election as king 31. 

Bharadvaja, expounder of rdjadharma 
2, 3,4, 11 ( 12, 83 , 232, views of 
criticized by Kaulilya 12 

Bharadvaja, grhyasiitraof 685n. 

Bharadvaja, or Bharadvaja, smrti of 
429-31, 441,493, 496 

Bharasivas, dynasty of 70, 76 

Bharata, son of Dusyanta, adopted 
Bharadvaja, a brahmana 675. 

Bharata-itihasa-samsodhaka-mandala 

81, 817 

BharatasavitrT, astronomical data in 
909, 915, 917 

Bharatavarsa, aspirations to bring the 
whole of, under ‘one umbrella’ 137 . 
dimensions of 67 , is the first of the 
nine varsas of Jambudvlpa 134 , 935, 
is kannabhumt (land of action ) 
134, king conquering whole of, is 
styled samrat 67 ; Furanas wax 
eloquent over 137, regard for, as a 
unity from a religious point of view 
137. 

Bharuci 44, 393n, 451. 619. 
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Bbasa 211n, 

Bbaskaracarya 122n, 

Bhiiskaravarman, Nidhaapur plate of 
898. 

Bhat, Mr Bhaskar Vaman 378 
Bhatarka, founder of Vaiabbi dynasty 
202 

Bhattacharya, Mr, Batuknatb, 966 
Bhattoji, author of a commentary on 
CaturvimsLtimata 926n, 928n, 930, 
940, 944, 949-50, 957, 961. 
Bhavabhuti 243 

Bhavanatha, author of Nayaviveka 5 50a 
Bhivaprakisana 136 
Bhavisyapurina 7 , 737n, 840, 844n, 
873, 905n 

Bheda [an uj>aya) 174. 

Bhide, Prof H B 924n 
Bhikkhus, some of -whom were styled 
dhammapamkas 290 
BhJma 79, 172, 203, 210, 232, 937. 
Bhisma, 79 , advice of, to soldiers 58, 
had a golden tala tree as flagstaff 
208 . performed Asvamedha, though 
not married 845-46 
Bhismaparva 58, 135, 203, 205, 208-9, 
211,903.905,906, 908n, 909, 912. 
915, 918-920, 922. 

Bhoja, author of Yuktikalpataru 13 
Bhoja, see under Dandakya 52 
Bhojahas, held Veda unauthontative 
£71. 

Bhojas, kings of Satvatas m the south 
were so called after coronation 73 , 
mentioned in Asoka's Rock Edicts 
65. 

Bhrgu 183, 282, 283. 

Bhujisya, meaning of 813-814 

Bibhisanu69 

Bible 36 

Bibar and Orissa Research Society, 
Journal of 265, 892 
Blasphemy Act (>n England) 616n 
Bluntschli 20, 237. 

Bombay Agriculturists Debtors Relief 
Act 425 

Bombay Gazetteer 102, 198, 225, 26S, 
3G6n 

Bombay Pleaders’ Act 290. 


Bombay Regulations 290, 575n 
Borradaile 728-29 

Boundary dispute 502-505 , five kinds 
' of, acc to Nitada 502-503 ; king 
last resort in settling 505; proce- 
dure for witnesses who were to 
define boundary m 503-504 . several 
kinds of witnesses as to 504 ; single 
person was not ordinarily to under- 
take to define boundary in 505 
Brahma, is deemed to have appointed 
Mann king 34 , is said to have 
composed a work on the four 
purusarthas 4, 33 

Brahmacann, heirs of 764-765; 
of every vama forbidden to dnnfc 
madya 965 , sexual intercourse for- 
bidden to 846. two classes of 764 
Brahmacarya, for long periods, for- 
bidden in Kali age 863-64 
Brahmagnpia 890, 896. 

Brahmana, can perform Avesti as an 
independant sacrifice, though not 
m Rajasuya 38 ; could be sentenced 
t°_ de ath, acc. to Kautiiya and 
Katyayana. in certain cases 398-99 , 
could wield arms in danger 517; 
empires and kingdoms 39 ; gifts 
made to a b. are inexhaustible 
treasure for the king 228 . 'guilty of 
murder, theft of gold, forcible sei- 
zure of land was to have his eyes 
covered over with cloth throughout 
life 397 , guilty of perjury banished 
352, killing an atatayin b not 
punishable by king 518, learned, 
was exempt from taxation 190 , liable 
to pay under a decree was given 
easy instalments and not made to 
work 384 , limited authority of king 
over 25, living in Brahmavarta, 
Kuruksetra and a few other countries 
w-as to be looked np to by all as 
to actions and practices 137, may 
perform Vajapeya sacrifice for 
Svarajya 65 , not to stay in a city, 
but in a village abounding in water, 
fuel, kusa 154 , not to stay in the 
kingdom of a sudra 39, offender 
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act to receive corporal punishment, 
but may be banishd 396, 522, 526; 
offender can be kept confined in 
,a secret place 397, 398n ; was for- 
bidden from being a samitr or sell- 
ing soma plant 952 ; was forbidden 
to engage siidras as cooks in Kali 
or eat at their houses 952-53,958 ; 
was not to be a slave 484 ; wealth of 
heirless b. was not to escheat to the 
king but was to be given to other 
brahmanas 762. 

Brahmanabala, com of Kathakagrhya 
880. 

Brahmanas, alone entitled to drink 
soma 952; hating, opposing and 
calumniating b are indications of a 
man’s approaching fall 228 , not 
studying or expounding Veda or not 
keeping sacred fires become equal to 
Madras 344n, punishment of death 
for b forbidden in Kali 942 , separat- 
ing from their fathers against the 
latter's will were unfit to be invited 
at a sraddha 566-567, 

Brahmanaspati in the Kgveda 415. 

Brahmandapurana 10, 892, 895n, 896n, 
899-900. 

Brahmapnrana 67, 75n, 82, 134, 135, 
228, 234, 642n, 857, 890, 892, S95n, 
896n, 923-24, 955, 966. 

Btahutaephutasiddhanta 896 n 

Brahmasutra, (seeVedantasutra), 725n. 

Brahmayamaia, a Tantra 215. 

Brahml alphabet, origin of 306-307; 
why so called 308. 

Branding, as a punishment 403, 540 ; 
on the forehead with certain marks 
in the case of certain offences, if 
offender did not perform prayascitta 
397, 403 ; practised in Rome and 
Britain against offenders 397, 403. 

Brew, Dr, J M. 391. 

Brhadaranyaka Upanisad 97, 135, 162, 
176, 613n, 641n, 643, 841, 957. 

Brhad-devata, a work 42, 359n, 609. 

Brhadratha, last Maurya king killed by 
his senapati 86. 


Brhad-Visnn 721n, 

Brhad-Yama 534, 

Brban-Mann 738. 732. 
Brbannaradiya-pnrana (see under Nara- 
diyapurSna), 869, 928n 


Brhaspati, writer on Rajadharma 2-4, 
6, 167, 178, 208, 255n, derives the 
word rajan 28; held that fighting 
should be avowed as far as possible 
173 , is alleged to have abridged the 
work of Brahma 4 ; on land tax 191 


Brhaspati, smrti of (on vyavabara not 
yet recovered) 121n, 156, 158, 206, 
244, 258-61, 272, 273.275.277-78, 
281n, 282, 284, 286, 291, 294, 297- 
299, 303-4, 306, 308-310, 312-13, 
317, 318n,322, 326, 327, 331-32, 334, 
340-343, 345n, 346-348n, 352, 355, 
357-359,363, 364, 370, 375, 380,385n, 
387, 391, 393n, 396, 409-10, 417-20, 
423-25, 428-29, 431-39, 442-45. 
451-52, 456-58. 462-63 , 465-469, 
471,472,474. 476-78, 480-81,483, 
488-89, 491-493n, 494, 496,498. SOI. 
503-08, 511n, 513-16, 520, 522. 525- 
26. 529, 531-32 . 537-38 . 540, 554, 
568, 572, 574-76n, 580, 584. 586, 
587, 589, 590, 593n, 596, 598, 501, 
607, 609, 619. 621, 623-26. 632, 634. 
637, 639, 642 , 644, 646, 6510, 652- 
53, 655, 702, 709, 714, 717, 720, 721. 
733, 736, 748. 752n, 754n, 760, 763, 
766, 769, 772n, 790, 799n, 800. 809. 
861, 867, 868, 882. 885, 926, 942, 
948. 

Brhaspati, smrti of, holds Mann m 
high esteem but rarely criticizes it 
also 590n. 

Brhaspati, work of (in prose) 452fli 


■-Farasara 13, 98, 170, 173, 197, 
I, 211, 391, 860, 869, 
t-samhtti of Varabamibira 82, 
89,122. 126, 136,1460, 180.230, 
, 897-98, 906n, 907, 916, 91 7, 
in, 922. 

f,, com. of Frabbakara on Jn>- 
si 83 6n. 
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Bribe, defined 473 , person taking b. 
or the intermediary was fined but 
not the man who offered it 473. 

Bricks, baked, required in Agnicayana 
180. 

Brothers, are heirs after parents 725 ; 
of full blood preferred to those of 
half 725 

Brother's son's son, position of, as 
heir 731-32 

Brown C. J. 122n. 

Bnddha, knew 64 scripts 308 ,• Suddho- 
dana, father of, was raja of the 
Sikyas 90 , wheel of dbarma of 66. 

Bnddhacarita of Asvaghosa 5. 

Buddhist countries took their law of 
succession from the Manusmrti 560, 
640. 

Buddhist doctrines about monasteries, 
ahufasa, charity are not to be 
deemed to be authoritative 842-843 . 

Buddhist influence, on the Mitaksara, 
examined 640-641 , on the Days- 
bhaga 559-560 

Buddhist phdosophy, some tenets of, 
may be useful in their own way 
839-40. 

Budhabbusana 13, 107, llOn, 117, 
163n, 184. 203n, 215, 400n. 

Buhler, Dr. 195n, 307, 486n, 605n, 
733n. 

Burden of proof, of an afiirmative 
proposition is on him who asserts 
it 304 : rules about 304 , sabhyas 
to consider the question of 304. 

Burma, indebted to Mannsmrti for its 
laws of inheritance 640-641. 

Caesar, Julios 24. 

Cakravarti, Dr. P. C. 213. 

Cakraiartin 24, 66, territory of 66-67 

Cakravartins, names of six 67 ; said to 
be seven in Harsacanta 67, 

Calamities, among divine c floods are 
more devastating than fire 233 ; 
divine and human 118, 120: natural, 
are six 163; removal of divine c. 
how effected 228, 

Cambodia 756. 


Canakya, 5, 7, 86, 120 ; killed one of 
the Nandas 86 

Candesvara, author of Rajanitiratna- 
kara 13 

Candragupta, a Gupta emperor 44 

Candragupta, a Manrya Emperor 192 : 
abdicated in favour of bis son, acc. 
to Jain tradition 102. 

Capital, (see nagaraka, palace) 178ff; 
administration of 149, 182, census 
of the inhabitants of 150; ditch- 
constructed round 181, gates of, 
should face south 1 ; how and where 
to be built 181 , loss of, more 
serious than the loss of some 
territory 178 , may be inside a fort or 
ontside 181 , officer called nagaraka 
to look to affairs of 149 ; position of 
palace and offices in 181 ; rendered 
gay by players and dancers 180 : 
storing of necessary commodities in 
181 , temples and shnnes of certain 
deities in 181. 

Caritra, meaning of 260-261. 

Caritrabandhaka 435. 

Carrier, liability of, for loss or 
deterioration of goods 479. 

Carvaka 871. 

Caste Disabilities Removal Act 547n, 
667 , abrogates the rale of ancient 
Hindu law about pafita 616. 

Cattle, even princes went to enumerate 
and supervise 161, straying into 
fields 500-501 , superintendent of 
148-149. 

CatHratra, a sacrifice 662n 

Catunnasyas, seasonal sacrifices 676n, 
704n 

Caturvargacintamani, of Hemadri 929, 

Caturvimsatimata 122n, 871. 

Caula, nsagcs about 883. 

Canroddharamka, an officer 168. 464, 

Ceylon, sea voyage to, frequently men- 
tinned in literature 937, 

Chains, were fifty, for which the king- 
could punish vvithont a private com- 
plaint 265 

Champa, a work by Dr. R, C, Majum- 
dar 641n. 
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Champerty, not encouraged bj ancient 
Hindu Lawyers 288. 

Cbandogya Upanuad 49n, 92, 135 , 
163, 167, 226, 362, 387, 613, 888 

Chan-toon, on 1 Principles of Buddhist 
Law 1 641 

Chariots, of great warriors were drawn 
by lour horses and had two wheels 
205 

Charities called jiurta 451. 

Chatterji, Dr Bijan Raj 756, 934n 

Child, no gift nor sale of, allowed, acc, 
to 5p 643. 

Chownes, symbols of royalty 82 

Chullavagga 91, 246. 

Cina, country of 53. 

Cities, adcieut Indian 183 , frequently 
mentioned m the Rgveda 179-180 , 
gates of, were named after cities 
which faced them 180, of astir as 
constructed with ay as , silver and 
gold 180. 

Civil Procedure Code (of India) 301 n, 
303d, 306, 345n, 380n, 384, 404n 

Clergy, benefit of 398n 

Clothes, declared impartible by Manu 
589-90. 

Codification Of Hindu Law, objections 
to, considered 820-823. 

Coins, examiner of 144, fines in re- 
lation to 253: weights of Indian, 
varied at different times and in diffe- 
rent countries 121 n 

Colebrooke 447n, 575n, 688, 878. 

Comet, appearance of, portends im- 
pending calamity 916-17. 

Commander-in-chief 127, must be a 
ksatriya or a brahmana 127 , quali- 
fications of 127, 

Commentators generally embody pre- 
existing customs of their countries 
729n 

Commerce, duties of superintendent 
of 145. 

Compact series of heirs 731. 

Concubine, ngbt of. to maintenance 
763 , 811-815. 

Confiscation, of all property as punish- 
ment 404 ; for perjury and for judges 


taling bribes 532; lor rays 335 , 
tools of trade or cr,-(t rot to Is 
sencd when c o-dcrcd 404. 

Conflict, m case of c between tin 
srnti texts, there is an option 86 ’ . 
in ease of c between srarhs and 
authoritative digests or commenta- 


ries courts hate to follow latter 
599n, 753n, in case of e between 
smelt and s'istacara the latter is 
weaker acc. to Pfirxamtmamsa 629, 


874 , in case ol c between Jaws or 
usages governing the two parties, 
sastra prevails S62. 

Conqueror, duties ol 71 : duty of, to 
place on tbc throne of the conquered 
country a brother, son or daughter 
of the late king 40, 231 . three kinds 
of 69. should sow dissensions amorg 
chiefs and the people, corporations 
and their leaders 174, to respect the 
customs of the conquered country 
71,231,859, 860. 

Contracts, (see nnder ‘tranrtclions’) : 
analysis of the conception of c in 
general by Sanskrit wnters411, made 
by incompetent persons arc inaalul 
412; not to be entered into with 
soldiers and king's sen-ants 207 , 
persons incompetent to enter into, 
such as minors, dependents e'e 412, 

Contract Act (Indian) 312n, 412a, 
427 d, 433n, 457n, 458n, 400a, 4SIn 

Coparcenary, characteristics 0 ! c. 
property acc. to Dayabhaga 561- 
562, characteristics of e propc'ty 
acc to Mitakxara 591-92. interest 
of members in c property is fiuctua 
ting 561 , is smaller than a jenl 
family under the Mttaksara 591 , net 

cxvsttngbetwccnfatHcrandson nr If' 

the Dayabhaga 594 , ounersi 1 , air. 
property is joint and in whole !«<!)' 
of co-owners 561, starts on I 1 ' 
birth of a con under the Mil . 
starts on father s ilceth «•*=" 


Dayabhaga 562, 591. 
loppcrplatc, grants on, were son- 
forged 314-315: Sohappar issor-p- 
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tion on, is earliest on c, yet dis- 
covered 307. 

Corarajjuka, an officer 168. 

Coronation, materials for 73 , 76, 
mantras to be recited at 73, 74 , of a 
ling acc to different works 72-82 , 
of Indra described in Ailareya 
Brihmana 73 , of crown prince, com- 
mander in chief etc 79 , of Sambbaji 
81 , of Shtvaji 81 , part of principal 
virtuous ladies in 81 , Puramc rites 
of 79, to be performed one year 
after the death of the previous king 
77-80. 

Corporations, administration and work 
of, 1S7 , as tribunals 280-281 , of 
pnrobitas at temples and sacred 
places 488 , were powerful and had 
a measure of self-government 97 

Corpus Inscnptionum Indicarum, vol. I 
(on Amkan inscriptions) 60, 69, 94, 
100, 112n, 139, 190, 246, 390, 406, 
890 

Corpus Inscnptionum Indicarum, vol. 
Ill (vide also under • Gupta Inscrip- 
tions) 213. 

Council of ministers, consultation with, 
to be in secret 108 . king or chief 
minister presided over 91 , mention- 
ed in Asoka's edicts 107. 

Countries, long lists of, m the 
Mahabharata 135 , names of c are 
same as those of people residing in 
them 134, mentioned in the Rgveda 
and the Atharvaveda 135, m in the 
Brahmanas 135 , m by Pamni 135n, 
m by Mahabbasya 135n , m in the 
Kavyamimamsa 136. 

Country, laud of Knruksetra, Matsyas, 
Sutasenas is chosen as one’s 134, 
qualities of the soil of a good 133 , 
same c has sometimes two names 
135, Sanskrit words for 138 , wealth 
of, tonsils in food crops and abun- 
dance of cattle 161. 

Court, boose was to be decorated 
■with flowers, paintings 277 , king as 
original as well as appellate c, 268, 
270 , presided over by king or chief 
129 


justice was highest 280 , some 
merchants were associated with c 
in the task of deciding cases 275 , 
time for holding c 277 , was to cal* 
in the aid of outsiders in deciding 
certain cases 284 , was constituted 
by the pradvivaKa and the sabhyas 
274. 

Courts, civil and cnminai matters tried 
tn ancient India by same c 259 , 
classes of State c 281 , could be 
attended by learned men, who though 
not appointed as judges could state 
their opinions 274 , dharmasthtya 
and kantakasodhana c. 252 , four 
kinds of 277 , grades of 280-281 , 
holidays for 277 , inferior c recogni- 
zed in the smrtis, 280, law and 
equity administered by same 259, 
judges of, to give unanimous deci- 
sion 274 , matters within the purview 
of kantakasodhana c. 252 1 opinion 
of majority of judges of c. to pre- 
vail 275, people present (except 
learned brahmanas) were not to 
interfere by speech in work of, 274 ; 
punishment for clerks of c for 
wrongly taking down depositions 276, 
should be established for groups of 
10, 400, 800 villages 273 , to consider 
burden of proof after defendant's 
reply 304. 

Court fees, fines taken from defeated 
litigants in civil disputes virtually 
were 294-295, 382 , whether payable 
m ancient and medieval India 
294-95 

Cow ; called AnObandhyi was sacri- 
ficed at end of Agmstoma in ancient 
days 627, 865 , occasions on which c, 
was sacrificed in ancient India939-40; 
sacrifice of, condemned m Kali age 
627, 865. 

Cows, owners of, not to be fined for 
loss caused by c at times of festivals 
and snddhas 501. 

Creditor, (see ’debts’ and ’recovery 
of debts ’ ) , a brahmana c bad pri- 
ority over one of anotber caste 441, 
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duty of, to pass a receipt for part of 
debt paid 442 , if creditor refused to 
,pass a receipt on request, he lost 
balance of debt 442, should tear 
off bond when whole debt paid or 
should pass a document of releas e 
442 

Criminal Procedure Code (Indian) 
398n, 402n, 

Crime, ancient law of, was drastic 390, 
child under five was not deemed to 
be guilty of crime 395 , definition of 
380; fines came to be ordinary 
punishment for many a c 390 , five 
titles out of 18 are connected with 
511 , law relating to, not found m 
one place in ancient works 412 , list 
of capital crimes was much smaller 
in ancient India than in the mediae- 
val West 390, was also a sm in 
many cases and entailed religious 
sanctions 387. 

Criminals, comparatively humane treat- 
ment of 388n. 

Criminology, divergent views on 393, 

Crops 162 , harm to, by animals stray- 
ing into 501 , two, grown m the 
year ordinarily 500 , various ways of 
raising 163 

CUda (tonsure), ceremony of 679a 

Cunningham, General 121n, 12 2d 

Customs (see under ‘usages'), and 
Dharmaastra works 856ff, burden 
of proof of, 970 , cannot be ex- 
tended on grounds of analogy 
876-877, difference between usages 
and c 826, differing c of the 
North and South 858, enforceabi- 
lity of 859, essentials of valid c 
970-71 , instances of local 862 , 
meaning of c of country or family 
862 , 863 , must have characteristics 
of antiquity, uniformity and notoriety 
8260 , of countries, castes and fami- 
lies are binding if not opposed to 
Veda 857. once in vogue may be 
abandoned by people 876 . of several 
coumr.es differed 878, of castes, 


[Vol. 

881 , strength of, in conflict with 
smrti 849-850 , requisites of, accor- 
ding to Pflrvamimamsa writers 853- 
854, 876, c , acc to smrtis and com- 
mentaries, that were opposed to Veda 
or were immoral or harmful to others 
were not to be enforced 859, 

Dagger marriages 972 
Daftan, Dr. K L. 903-4, 906, 912, 
Dstva, relation between human effort 
and 168-169, success depends on 
both, effort and d 169 
Daksa, smrti of 403 , 471n, 846, 872, 
941,960,963, 

Daksmapatha, is a fourth of Bharata- 
varsa 136. 

Dambkodbhava 52, 202 
Damdupat, rule of, 422-424 , rule of, 
acted upon in modern India 425. 
Dana (an updya) described 174, 
Danakbanda (of Hemadn) 154, 
Dancing girl, refered to in the Rgvcda 
534 

Danda (a king) 53n. 

Danda (an upiya) 175 , 238 , absence 
of, leads to chaos and anarchy 238. 
if foolishly wielded recoils on the 
king's head 26, if properly handled 
advances three purusarthas 26, im- 
portance of 21-22, 51 , raised to the 
position of a divinity 22, 

Dandakya Bhoja, a king who perished 
through lust 32, 53n, 55. 

Dandaniti, a work of Kesavr, 13, 261, 
265n, 403 

Dandaniti 5, four objects of 6, identi- 
fied with Arthasastra 843n, identified 
with rajadharma by Santiparva 5; 
meaning of 5 , said to be the support 
of the world 6 , said to have been 
produced by Sarasvati 6 , was special 
concern of ksatnyas 5, 

Dandaparusya (assault) 513B, 
Dandaviveka, a work I24n, 176n, 191, 
243n, 391n, 392, 393d, 391-5, 400, 
403 

Dandi MabadevI, a queen 40. 
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Dasakumaracarita, 7, 45, 48, 55, 144, 
171,203.222, 276, 277, 390, 400, 
440a, 541, 936, 937. 

Dasfiparadhika, an officer 264. 
Dasaratha, desired to mate Rama 
Crown Prince with people’s approval 
29, 42 , had eight ministers 106. 
DasI, who is 602n, 707. « 

Daslputra 600-603. 

Date, Mr G T. 213. 

Dattaka son 662-699 , definition of 
647 ; even Rgveda is against having 
d. s 662; instances of, in Vedic 
Literature 662-663 ; of a widow 
held entitled by P C to open up a 
partition made several years before 
671 ; placed very low in the list of 
secondary sons by several smrti 
writers 650 , smrti texts and digests 
on 664 ; sntras except that of 
Vasistba and smrtis contain very 
little about 663. 

Dattakacandrika 644, 648n, 664-65. 
667n, 669, 675, 679-SO, 682, 6S3n, 
685n, 6S6, 691, 696 -9Sn, 699 \ 

branded as a forgery by certain 
writers 664. regarded by Privy 
Council as of highest antboTity on 
adoption 66*-665 

Dattakamimamsa 644. 646n, 648n, 

654, 655n r 663n, 664, 666n, 667-68, 
675, 676n, 67Sn, 679-80, 682-84, 
686, 6S7n, 688, 691, 696-98n, 926. 
regarded as of highest authority on 
adoption 664-665 

Dattanapakarma or Dattapradanika 
471-475 ( see under 'gift' ). 
Dattariddhantamafijari of Balakrsna 
649n, 667. 

Daughter, as heir. 712-719. illegitimate 
d does not inherit e\ on to a sudra 
father rl/ , indigent married d. 
preferred to well— to-do married d 
715; takes a limited estate like a 
widow except in Bombay Presidency 
716-717; unchastity no bar to 
succession of daughters {except under 
Dayabhaga) 717-718 ; unmarried d 


preferred to married d. as an heir 
715. 

Daughter-in-law . not an heir in the 
whole of India except in Bombay 717. 

Daughter’s son, as heir 719-720 

Davids, Mr. Rhys, author of 
■ Buddhist India ’ 90,91, 123, 135, 
156, 159, 183, 307. 484. 

Day, was divided into eight parts, in 
the 2nd of which justice was adminis- 
tered by king 242. 

Daya, meaning of 543-44, two varieties 
of 546. 

Dayabhaga, a work, 475, 519n, 545, 

[ 546n, 547n, 550n, 553n, 554n, 556- 

58, 560-61, 563, 567n, 569, 57Zn. 
573 , 578, 579a, 580, 58la, 582. 583n, 
584, 585n, 586n. 587, 589, 592, 593n, 
594 , 595n, 598, 601.6Q2n, 606. 607n, 
610n, 617n, 618n, 619n, 620, 623n, 
625n, 634-37, 639, 649n, 650n.651n, 
698, 700n, 702, 703n, 705n, 7Q6n, 
707n, 70S, 710n, 712, 715-7l8n, 719, 
720n, 721, 725, 726, 732, 734, 736- 
38, 740n, 741-13, 745-47, 749, 753, 
760. 762, 764, 766. 768, 77ln, 772, 
772n, 773, 774n, 773, 777n, 778, 
781, 7S4n, 785, 787n, 790n, 791n, 
79Zn, 793, 798, 799, 809n. 

Dayabhaga (see under ‘doctrine of 
spiritual benefit', ’sapinda’); differ- 
ence between the Mttaksara and 
D- 558-559 ; bolds that ownership 
arises on the death of the previous 
owner 547 , obliterates distinction 
between gatrajas and bandhus made 
by YSjfiavaJkya 742-43 , origin of 
peculiar doctrines of 559-560 , out- 
standing works nnder D. School 544, 
school named after D. is predominant 
in Bengal 544 , school, not affected 
by the Hindu Law of Inheritance 
Amendment Act 749. 

Dayabhaga (partition of wealth) 543ff , 
partition and inheritance are mam 
topics under 544. 

Dayakramasahgraba 544, 798, 
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Dayatattva 544, 546n, 5 53n, 556, 558, 
561, 567n, 56Sd, 572n, 515a, 58In, 
592a, 609n, 610n, 620n, 634n, 637n, 
700n, 701a, 733, 738a, 739, 745n, 
747a, 760, 777, 779n, 781. 


Death, all persons except brahmanas 
could be condemned to sentence of, 
for certain grave offences 400 , argu- 
ments against sentence of 399, as 
expiation for grave sins forbidden to 
brahmanas in Kali age 942, day of 
collection of bones after 951, gene- 
ral rule that one (except a brah- 
mana) who causes death by violence 
should be sentenced to 526, in- 
fighting for the protection of cows 
and brahmanas is specially commen- 
ded 58, in protecting property of 
brahmanas led to heaven 1 , m vari- 
ous modes as punishment 256, 400 , 
no punishment for accidental d. 58 , 

. no sentence of d for crimes due to 
negligence 526 , punishment of, not 
inflicted on women and brahmanas 
in early British rule 397, punish- 
ment of. for murdering a man, for 
abducting human beings, women 
or for theft of jewels or for rape, 
sexual intercourse with a woman of 
higher caste 256, 401, 522, 526, 532 , 
sentence of, to be avoided even m 
great offences 399-400 . sentence of, 
for a woman guilty of poisoning, 
incendiarism, attempt to bill her 
husband, elders or child 401. 


Debts, ( see under ' damdupat ’ , 'reco- 
very of debts'), distinction between 
antecedent debts and other debls of 
father drawn by P C. has no basis 
,H the texts 450, father, husband 
and wife are not hound to pay res- 
pectively son's, wife's or husband's 
personal d. 451 , five classes of. 
acc to Anusasanaparva 416 , four a 
owed by all men, acc to Sdiparva 
416, grandson’s and great-grandson’s 
liability to pay ancestor’s d 443-444, 
grounds on which liability' to pay 
another's d. arose 442,. dea of three 


d, owed to gods, pitrs and sages 
414-416, idea of liability to pay off 
one's d, was dei eloped es en in very 
ancient times 414 , incurred for the 
purposes of the family by anyone 
such as a son, brother, wife, slave 
were payable by the head of the 
family 451 , modern law about liabi- 
lity of sons, grandsons and great- 
grandsons to pay d 444-446 , must 
be paid by him who takes the wealth 
or widow of the deceased 443, 448> 
449,’ 453 , no basis for distinction 
between secured and unsecured debts 
of father in smrlis 449-450 ' non- 
payment of, was believed to lead to 
being born as a slave or a beast in 
the creditor’s house 416-417 , order 
in which persons were liable to pay 
another’s d 452-454 , owed to the 
Crown or learned brahroana have 
precedence over all other 441-442 , 
propositions about sod’s liability to 
pay father’s 444-445 , sale of de- 
btor's property for recovery of 441 J 
sanctity of monetary d. arose from 
the obligatory nature of d, owed to 
gods, manes and sages 416 , son’s 
liability to pay father’s suretyship 
dehts 447 son not liable to pay 
illegal, immoral or avyavahanka 
debts of father 446-448 , son's liabi- 
lity to pay father’s d during latter's 
lifetime 445-446. son's pions duty 
to pay off father's debts even if he 
received no property 417, 442-443, 
445 , time when d. must be returned 
425. 

Deccan Agriculturists’ Kelief Act; 
adopts the rule of damdupat for all 
agriculturists, whether Hindus or 


i 425, 

non (see 'judge ’, ’law-suit') , by 
ttra 260-261 , by dharma limi- 
ted 260, by oaths and ordeals 
en no witnesses available 358! 
royal command 261, byvyav*- 

ra , explained 260 , four modes of 

iving at 260-262, is notaA*** 
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of a law-suit, acc to some 379 , 
parties were asked to leave court 
when chief justice and sabhyas were 
considering the d to be given 379 , 
precedents employed m arriving at 
380 , presumptions as means of 355- 
356 , should not be arrived at by 
mere reliance on sastra or texts bat 
should also be based on reason and 
equity 259, 357 . usages as means 
of 260-261 , was based on eight 
sources 379 , when unjust d. given, 
one quarter of the sm falls on each 
out of the litigant, witnesses, judge 
and ling 276 

Decree {see 'brahmana', 'judgment ') , 
different ways of executing a 383- 
384 , for satisfaction of a d , a poor 
debtor (except a brahmana} was 
made to work for creditor 384 , when 
debtor was sent to jail in execution 
of a 384. 

Defamation, truth of implication 'in, 
did not afford protection 512, 

Defendant, cannot raise a counter 
claim in some cases 302 ; cases in 
which d. must make a reply at once 
296 . characteristics of a good reply 
of d 300 , fines against d. for not 
being ready with his defence 296 , 
not giving a reply even after time 
is allowed may be declared to be 
defeated 302 , rules about adjourn- 
ment granted to 296 , rules about 
putting under restraint thed 290- 
291 , rules about summoning a d. 
286-287 , was to reply in writing to 
the plaint 300 

Delay, in the disposal of law suits 296 

Democracies, of Oxydrakm, Malloi, 
Siboi and others referred to by Greek 
writers 90 

Democracy, true, did not exist even in 
Greece or other countries of the 
West, 15, 20. 93 

Dependents, what persons arc 412. 

Deposit (see under 'fine', ■ interest') 
454-45S , care required as to a d 
is same as that in a pledge 456 , 


differs from pledge or mortgage 455 . 
duty of person holding a d 456 , if 
d not returned on demand, loss of 
it falls on holder who is also liable 
to be fined 457 , must be returned 
m same condition and to the deposi- 
tor himself and not to his co-owner 
456 , person accepting a d, is estop- 
ped from recognizing the title of any 
one except the depositor 457 . return 
of, to whom to be made 456-57 , 
rules about, extended to other bail- 
ments 458-459 , smrtis extol tbe 
undertaking to accept a deposit 455 
Desa, extent of a d varied 138, gover- 
nor of, was called rastrapati or ras- 
triya 138 

Deshmukhi vatatt 631 
Deshpande vatan 631 
Deuteronomy 389n 

Devabhiiti, a Suhga king, was killed 
by his minister 86. 

Devadasis, that had stopped temple 
service, were given work by superin- 
tendent of weaving 146, 

Devala, srorti of 553 , 556, 610n, 614, 
617, 620, 626, 632n, 644 . 649, 650n, 
651n, 702, 763, 777, 787, 791, 860, 
873, 943, 948-49, 951, 956, 960 
Devapala, com on Kathakagrhya SS0 
Devapi, story of 41-42, 608-609 
Devarata 715. 

Devasvatmn 679, 715, 779. 

Devipurapa 181, 234, 910n, 911. 
Dhammapada 185n. 

Dhammatbats, Burmese Law books 
641n 

Dhanurveda 49, 179, 215. 

Dhanus, as measure of length 500n 
Dharana, a, silver com 122, 

Dbaresvara, an author on dbarmasaslra 
549. 557, 704n, 705 715, 733 , bold 
the mow that ownership is known 
from sastra alone 549, held the view 
that the allotment of a special share 
to tbe eldest son was given up by 
people 628 

Dharma, meaning of, m parlitton 572 
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Dharma, aids to tbe understanding of 
827 , d and truth are identical 97, 
260 , flourished in perfection in Krta 
age and declined progressively m the 
succeeding yagas 244, 890-91 , idea 
of, took the place of the conception 
of rta 244 ; mtances of the trans- 
gression of d. by ancient heroes and 
sages 845-849 , is more powerful 
than the mightiest 97 , observance 
of, was the great social and political 
ideal in India 97 , parisad, final 
authority in matters of 101 , sources 
of 825-827, 863 , usages as source of 
825-827, 863 , was the supreme 
power in the State and was above 
the king 241, 

Dharmadhikaramka or — -dhitaranin, 
qualifications of 126. 

Dharmadhyaksa, exercised the same 
functions as Punohiia did in ancient 
India 126. 

Dharmadvailanirnaya 1220, 878, 9440 

Dharmas, differ in different yagas 627 
628, 869, should not he practised 
even though sanctioned by astra, if 
condemned by people 628-629, 869, 

Dharmasastra, and customs 8S6ff, illus- 
trations of conflict between Artha. 
astra and D. 9 , in case of conflict 
of D. with, practices or secular 
matters, king to decide ace. to D. 9, 
relation of, to Artbasastra 8-9, 868 , 
was called smrti 10 ; writers on, had 
a low estimate of human nature 238, 
writers on, insisted that Dharma 
was king of kings 176. 
Dharmasindhu, a work 615, 669, 675, 
679, 688-89, 692, 695-97, 739, 759, 
877. 930, 940, 945, 947, 954, 
Pharmastba (judge) 273; should 
possess the qualifications and status 
of an amatya 273. 

Dharmasutrae, authority of 853. 
Dbrtarastra 10. did not succeed to tbe 
kingdom because of blindness 43, 
609 , performed sacrifices though 
blind 846 , recovered sight for a time 
through the favour of Vyasa 847. 


IVol. 


Dice, made of vtbhidaka wood 541, 
playing with, in Rajasuya sacrifice 
541. 

Dickens 60 


Didda, a notorious Kashmir queen 40, 

Digests, grouped into classes by pro- 
vinces 878. 

Digbanikaya 135. 

Digvijaya 69: description of 68, of 
Harsa 229-230 , of Raghn 230. 

Dikshit, Mr. Sh. B. 896n, 902. 915, 

Dikshitar, Prof. V R 120, 213, 254n, 
407 

Diksila, a predecessor of Jlmutavihana 
715. 

Dinara, of gold, silver and copper 120, 
122n , value of 122n , was a 
synonym of niska 121n ; was also 
called suvama 121n. 


Diodorus 103. 

Dfpakahka 247n, 344n, 370, 383n, 
540n, 553n, 554n, 575n. 580, 597n, 
6I4n, 764n, 774n, 793, 856n, SS2n. 

Dirghacarayana 2 

Dfrghatamas, story of 361. 

Discipline (vtnaya) 51-52; based 
upon danda 51 , is of two kinds 51 , 
to be attempted by giving up six 
evil tendencies 52 


District, officer over, was helped by a 
board of advisers 141. 

Divodasa, given as a son to 
VadbryaiSva 415 

Divorce 537. 

Divya ( see under 'ordeals’); definition 
of 363. 

Divyatattva of Raghunandana 362-63, 
367n, 370n, 378n 

Divyavadaua 102, 116 

Doctrine, of spiritual benefit, acc. to 
the Dayabhaga 737-741, of spiritual 
benefit illustrated by diagrams 744- 
745; propositions as to d. of 
spiritual benefit 740-741, unjust to 
the claims of women as heirs 746. 

Document 308-316, can be supersed- 
ed only by another d. 312, class.fi 
cation of 309 , conflict of documen s 

of vanons grades 313; custody of, to 
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be explained 313 ; executed by 
ordinary people need not be in 
correct Sanskrit 309 , fabricators of 
d deceive women, children and 
ignorant people 314, genuineness of, 
how established 314 , held invalid 
when executed by certain persons 
312, is an indubitable and superior 
means of proof 30S, 312 ; latent 
defects of, must be pointed out 
by disputant when produced 315 , 
loses validity in certain circumstan- 
ces 315 , marked with royal seal, 
presumed to be genuine 314 , 
minimum number of witnesses re- 
quired on 312 ; oral evidence to con- 
tradict a d not allowed 312, require- 
ments of a valid 311-312 , sentence 
of death for fabricating a private or 
public d. 315 ; secondary evidence 
of the contents of, when allowed 313, 
when even a voidable d. ceased to be 
so 315. 

Dramma 122n, 

Dranpadi, strange explanation of the 
story of D being the wife of five 
brothers 847. 

Dravlda, works of authority in D. school 
of Hindu law 545. 

Dreams, portending good or evil 226, 

Drinking, is worse than sexual vice in 
the case of a king 233, 

Drona, commander of the Kauravas 
79. 204 

Drona ( a measure of corn ) differed for 
various purposes 146n 

Dronaparva 6, 8, 79, 127, 131, 134-35, 
168. 205-6, 208-9, 211, 214, 232, 
643n, 845, 898, 904, 914. 

Durga ( a fort or capital ) 178ff. 

Durgi 368 

Duryodbana 203 , 210, perished through 
conceit 52 

Dustaritu, a king, was expelled from 
his kingdom 26. 

Duta ( ambassador or messenger) 127- 
129 ; duties of 128 ; person of, not 
to be harmed 127, 129, 209 , quali- 
ties of 127-128 , three kinds of 128 : 


to be distinguished from a spy 129 : 
to he sent after a line of policy is 
settled 128 

Dvada&ha, sacrifice, gave seniority to 
Indra 41. 

Dv&ipayana 53 

Dvaitanirnaya (same as Dharmadvaita- 
nirnaya) 683, 878. 

Dvaraka 208, 214. 

DvTpas, seven 134 ; said to be thirteen 
and 18 also 134 

Dvyamusyayana, adoption of a boy 
as 685-687 , ksetraja son was so 
called by Mit and some others 659 . 
succession to, by both mothers 723- 
724. 

Dyuta ( gambltng) defined 538. 

Earnest, what becomes of, if sale goes 
off through the fault of the vendor 
or purchaser 491. 

Easements, as to doors, windows &c. 507 

Easements Act, Indian 507a, 

Edgerton, Prof 7. 

Education, expense on 164-165. 

Egypt, usury condemned in ancient 

425n, 

Ekavrsa, a hymn 76. 

Ekoddista, a sraddba 737. 

Eldest, rights of e. son or daughter 
jealously guarded in Vedicage41, 
son sometimes got all wealth of bis 
father 41 , son was passed over if 
he suffered from mental or physical 
defect 43 ; to pass over the e. son 
or daughter in marriage or succession 
was held to be a grave sm 4Z. 

Elephants, do not figure much in the 
fighting described in the Maba- 
bharata 203 , if not well trained 
cause loss of life to their own side 
203n , lights to be waved before, at 
certain times 230, monopoly of 
kings in 197 ; superintendent of 149, 
training and medical treatment of 
149 , Victory depended upon e. in 
ancient India 203. 

Elphmstone, author of ‘History of 
India • 203n, 397. 
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tVol. 


Emperor, distinction between e and 
king 'made m the Satapatba Brah- 
mana 65 , idea of, in the Vedic 
Literature 64-65 , supreme e did 
not generally hanker after territory 
so much as after admission of 
superior prowess 68 
Emperors, long lists of, in the Brah- 
manas, Mahabharata and other works 
66-67 , titles of 69-70 
Enmity, of five kinds 225 
Epigraphia Carnatica 377 
Epigraphia Indica 17, 24, 30, 39-40, 
44-5, 49, 66, 69-71, 76n, 105, 113n, 
115, 116n, 117, 122n, I24n, 125-26, 
135, 138-39, 142-43, 150, 153n, 
154-56, 159n, 162, 164, 168, 172, 
182, 194-197, 201, 246, 260, 264, 
280-81; 283, 308, 315, 366n, 3760, 
377n, 393n, 406. 422, 439, 496, 500n, 
506, 575n, 724, 848n, 881, 890n, 
896n, 898, 905n, 932, 934, 962 
Evidence ( seq 1 means of proof ’ ) , 
circumstantial 356-57 , exceptions 
to the exclusion of hearsay 331 , 
rules about late production of 349- 
50 , taken on commission 33 1 , what 
is hearsay 330 

Evidence Act (Indian) 313n, 314, 
3310, 340n, 341n, 349n, 355n, 457, 
656n 

Exceptions, are to be limited to the 
matters expressly stated and are not 
to be extended by analogy 672, 796n 

Exchange, if inequitable may be res- 
cinded 493 , rules about sales apply 


to 494. 

Exclusion, both males and females may 
be liable to e from inheritance 62 , 
grounds of e from inheritance and 
partition 608-616 , Hindu Inherit- 
ance Disabilities Removal Act 
abrogates most grounds of 611, 
persons liable to e cannot adopt, 
but may marry 617 , P-sons liable 

to e. must be maintained 611,617, 
sons of persons liable to e take a 

share ,f they are free from defects 


611, 617, wives and daughters oi 
persons liable to e are entitled lo 
maintenance 617 

Expense on education in the first 
decades of British rnle 165 

Experts, opinions of, to be taken 284. 

Expiation, secret, for grave sins, forbid- 
den in Kali 944-45. 

Ezekiel 425n 


Fa— Hien 50 . 91, 183 , 390 

Falsehood, penance for telling an 
allowed f. in a judicial trial 353 , 
when allowed 353-354 

Family, customs of 883. 

Famines, measures to be taken against 
163 , references to ancient and 
medieval 163-164 

Fate, cannot accomplish anything 
without human effort 170 

Father, conld once make unequal dis- 
tribution of estate among sons 623 , 
has the power to separate his sons 
from himself and from among them- 
selves 592, 622, partition made by f. 
if unequal conld be set aside ace. 
to medieval works 623 , position of, 
as heir to his deceased son 721-22 , 
some smrtis allowed two shares to f. 
at partition with sons 625. 

Fansb5U 50, 91 , 934 

Fees, distribution of, among sacrificial 
priests 469-470 

Femes, charges at 193 , persons that 
were given free passes to use 193, 

FiCk, 36, 158, 190, 268, 399. 

Fields, duty of owners of. to construct 
a high paling or hedge 500 . mean- 
,ng of texts that forbid division of 
586-587 , rules about f taken for 
cultivation on rent but not cultivate 
510 

Figgis, Mr. J N. author of ‘Divine 

right of kings’ 35 

Finder, of lost articles, rules applicable 
to 462 * 

Fmes (see under ■ brabmana , pun'*" 

meat-), against artisans, carpen 
ters tailors causing unreasonable 
delay 252, against goldsmiths pm- 
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chasing gold from menials or slaves 
253, against washermen for negli- 
gent washing or disposal of clothes 
252, against traders using false 
weights and measures or adulterat- 
ing grains, oils etc or raising prices 
beyond those fixed by officers 352, 
discrimination m matters of f based 
on caste ceased to be enforced from 
about 12th century 512 , divergent 
views about the metal in which they 
were to be paid 393n, either fixed or 
variable 393, forgiving false evidence 
352, for manufacturing counterfeit 
comsor passing them off 253, for non- 
appearance in court though summon- 
ed and able to come 287 , for not re- 
turning a deposit when demanded or 
demanding a deposit when not made 
458 , for theft 522 , bad to be paid 
by parties defeated in suits 382, 
half of the prescribed f awarded if 
accused promised not to commit 
offence again 513, higher f for 
thieves of higher castes 522 , not 
imposed upon brahmanas, if they 
were first offenders and learned and 
of good family 398n , not to be taken 
by king from men of lowest castes 
such as Candalas 514 , oldest refer- 
ence to f for assault 515, ranged from 
a kakmi to confiscation of all wealth 
393, rates of f paid by litigants 382, 
recovered from those guilty of maha- 
patakas were not to be taken by king 
bnt were to be offered to Varuna or 
distributed among learned brab- 
manas 407 ; three kinds of fixed f 
393-94 , were deemed to be lesser 
than corporal punishment 394, 
were to be paid in copper panas, 
when no metal mentioned 394 

Fire-arms, whether known in ancient 
India 213-214 

Fleet. Dr 102. 139, HOn. 315, 925n 
Flesh-eating, condemned in Kah 944- 

rood, taling of, m the same plate with 
forbidden S5Sn 


Forests, superintendent of the produce 
of 145. 

Forts, are meant for safety of the king, 
the people and the treasury 378,* N 
kinds of 178-179 

Fraud, vitiates all transactions 312n. 
Freedom individual and national, 
happiness lies m 102, 237 

Gadre, Mr A S 196n 
Gadyanaba, of gold and silver 122a 
Gagibhatta, officiated at Shivajt's 
coronation 35 

Gams of learning 581n , Ap and 
Baud say nothing about 581 , defi- 
nition of, acc to Katyayana 583 , 
Gautama on 581 , law about, now 
settled by Hindu Gains of Learning 
Act 585 , meaning of the words m 
Yaj * acquired without detriment to 
paternal estate' 582, propositions 
established by case law as to 584 , 
Vasistha gave two shares to the 
acquirer 581 , were partible if learn- 
ing was acquired at family expense 
or from the father or elder brother 
582 

Gams of Learning Act (Hindu) 674. 

Gambling, 538-542 , condemned t 
Brahraapurana 542, in disput 
about, the keeper of g house is t 
final authority or gamblers appoint 
by king 540, is one of the m 
ancient vices 541 , Manu’s unc 
promising attitude to 538, spe 
cause of dissensions among san 
233 , those who engaged m s 
gambling were liable to punish 
540 , worst of vices in a king 5f 
Yajfiavalkya, Kautilya and 
allowed g under restrictions 
a source of revenue 538-539, 

Gana, meaning of 281 

Ganapalideva, a KSlatiya km 
a charter of security for saih 

Ganarajya ( republic ) 87, mte 
sensions are the root of thi 
87 

Gandbara, country of 135 
Gandharvaveda 49, 
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History of 

Ganges, throwing bones of cremated 
body into 951 

Ganika, devolution of wealth of 148 , 
duties of 148 , qualifications of 148 , 
salary of 148 , was a vesya who was 
honoured for her accomplishments 
148n. 

Gargasamhita 892, 896, 919n 
Garudapurana 13, 160-161, 892, 962. 
Gathasaptasati 154 
Gattulal, Pandit 825n. 

Gaurasiras, expounder of raj ad harm a 
2, 4. 

Gantama 17n, 553, 557. 

Gautama, dbarmastitra of 3, 19, 21, 23, 
25,360, 37, 45-6, 49, 56, 59, 66, 
97-8, 100, 117, 119, 165, 167, 175, 
185, 187, 189, 191, 192, 194 , 209, 
211, 212, 244-46, 250-51, 270, 272, 
275, 284. 296, 307, 317, 320, 327, 
330-33, 336, 343-44. 3480, 353, 389, 
391-92, 395-97. 401-4, 409, 418-20, 
422-23, 425, 428-29, 433, 435, 443, 
446. 460, 474n, 482, 484, 494n, 501, 
515, 517, 522-23, 527-28, 535, 548, 
551,566-68, 571,573-74, 578, 581, 
585, 588, 589n, 595, 598, 601, 607- 
10a, 61 2n, 613, 614-15. 617-18, 625, 
627, 644. 646, 648, 649n, 650, 658, 
690n, 702-704U, 706, 712, 715, 754n, 
762. 765-66, 772, 776 a, 781, 789, 
793, 808. 815, 819a, 825 , 827 , 845, 
848, 857, 863 , 871, 874 , 875, 880, 
881, 883-84, 889, 932, 940-44, 946- 
47, 952-55, 958, 965 
Gautamadbaraasutra, specially studied 
by Samavedins 853. 

Gaya, tax on performance of sraddha 
at 198. 

GayatrT, a mantra 76 
Geography, Pauranic 134-135, 935 
Gharpure, Mr J R 197n, 509a, 778, 
8D4n. 

Ghatasphota, for patita women 807 , 
for those guilty of high treason 610n, 
for those guilty of grave sins 615. 
Ghatotkaoa 205, 214 
Ghoshal, Dr U. N 16, 32 
Gbotakamukha, an author 2» 


tVol. 

Gift, by stinting one's family or ser- 
vants condemned 472, certain objects 
cannot be the subject of, because of 
want of owneiship or because of 
prohibition 471, eight things that 
cannot be the subject of 471 , hoiv 
acceptance of g may he made 474 , 
ingredients of a 474-475, not deli” 
vering what is promised as a g or 
resuming a g led to other worldly 
consequences 473, of land looked 
upon with disfavour m ancient India 
496, of only house forbidden 472n , 
promised to a brzhmana or for a 
religions pu rpose should he enforced 
by king and fine awarded 474 , pro- 
mised to an irreligious man need not 
be earned out 474 , resiling from 
promise of gift of all property when 
allowed 473 , seven kinds of g , that 
cannot be resumed 472 , sixteen kinds 
of invalid g 472 , that may be set 
aside by donor himself on account 
of incapacity due to minority, lunacy 
&c 472-73 , what may be subject 
of 472. 

Gobhila, smrti of 870, 953, 956. 

Gobbiiagrhyasutra, 340, specially studi- 
ed by Samavedins 853. 

Gocarms, a certain extent of land 432 

Godo, Mr P K 849. 

Golaka, a kind of illegitimate son 646n. 

Gold, superintendent of 144-145 , 
value of, id relation to silver lZln. 

Goldstuckor, oa 'Pamm ' 306 

Gopa, an officer who looked after five 
or ten villages and kept a register of 
the number of cultivators, traders, 
animals &c 143 

Gopagin {Gwalior) 159. 

Gopala, founder of Pala dynasty w 
Bengal was elected a king 30, was 
a sudra 39 

Gopalan. author of ' History of Palls- 
vas * 155 

Gopatha Brihroana 135, 565, 8S8, on 
coronation 74-75 

Gorer.G on 'Bali and Angkor >931n. 

Gosava or gomedba 940 
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Got 285 

Gotrajas, as heirs 732-752, are either 
sapindas or samanodakas 752, mean- 
ing of, acc to the Mit 748 , pecu- 
liar meaning ascribed to the word g 
by Dayabbaga 741-742, three views 
as to preference among 750-751 . 
widows of male g as heirs 751-52. 

Government, (see under 'king', ‘pro- 
vince’, 'rnler'), function of, did 
not end with the keeping of peace 
and order 59, 

Govindaraja, commentator of Mann 
730, 875, commentator of Ramayana 
112, 719 

Grama, meaning of 140n, 153, 182n. 

Gmmani and Gramakiita, see under 
■ Headman of village ' 

Grandmother, paternal, as heir 727- 
728, 731 , when entitled to a share 
at a partition 607-S 

Grant Duffs' ‘History of the Maratbas’ 
106, 156, 164. 

Grants, mention the exemption from 
taxation that went with them 195 , 
of land called • yogaksema ' 588n ; of 
land could be made only by the king 
and not by a district officer 139 

Great Bear, constellation of, was sup- 
posed to stay in one naksatra for a 
hundred years 897 

Grhastharatnakara 354, 420n, 525n, 
614n 

Grhyasutras, authority of S53 

Groups, committee of two or more 
were to look after business of 488, 
conventions of such g as guilds, 
naigamas, heretics were enforced by 
king 487 , member of g who goes 
against heads of g was liable to 
punishment 489 , rights and liabili- 
ties of members of 4S8-4"89 ; what- 
ever is gained by one or by heads of 
g on the business of g belongs to 
489 

Guardian, deities of quarters 368 

Guardian and Wards Act (Indian) 461. 

(JCdhaja son, defined 647, 660. 


Guilds (see under ‘groups’ ) , adminis- 
tration and compacts made by 157 ; 
eighteen, m Buddhist times 159; 
had power to condemn those who 
broke their conventions and to ex- 
communicate them 157 , of ksatriyas 
m Kambhoja and Surastra and of 
workmen 158 ; rules about partner- 
ship apply to 481 , usages and con- 
ventions of, were upheld by king in 
certain circumstances 158, 487. 

Gunas, definitions of, 223 , proper em- 
ployment of, leads to peace and 
exertion 217, six 217, 223, sub- 
divisions of the several 224-225 ; 
theory of mandala brought in retation 
to the doctrine of 222-223. 

Gupta dynasty 902. 

Gnpta Empire, administrative system 
of 141-142, provincial administra- 
tion under 150. 

Gnpta Inscriptions 44, 45. 49, 68, 70, 
72, 108, 115, 117, 122n, 124n, 159, 
202, 213n, 264, 281, 506. 890, 924n, 
925n. 

Guru, payment of fees to 958. 

Haiahala, poison drunk by Siva 372n. 

Halayudha 568n, 588n, 589n, 636, 784n. 

Hamlet 296. 

Hammurabi, code of 389n 

Happiness, individual and national, lies 
in freedom 102. 

Haradatta, commentator of Gant. Db. 
S , Ap Dh S , and Ssv. gr. 48, 60, 
98, 121n, 192, 344, 3S7n, 395n. 4I9n, 
428n, 433n, 460, 527n, 572u, 573- 
74, 578, 581n, 5S5n, 595n, 644, 646, 
649n, 650a, 702-3, 712, 754n. 790n, 
793, 825, 856n, 864n, 879, 880, 942, 
953 , 955, 957, 

Harappa, excavations at 307. 

Harbours, charges on ships calling at 
193 , confiscation when foreign boats 
are driven to 193 , to be guarded by 
king 193 

Hanhara 508n. 

Hariscandra, purohased Sunh&pa 660, 

Harita, (versified) smrti of 150n, 247n. 
259n, 263, 276-78, 285, 304, 312, 
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420n, 436, 473, 494, 524, 536, 569, 
5Sln, 651, 652n, 764n, 856, 885, 947. 
Harlta (prose) 616, 625, 644, 646,' 
825n, 

H&tivamsa 39, 40, 214. 892, 895a 
Harsa, king of Kashmir, plundered 
mahy temples 188n, 

Harsa, king of Kanoj 67, 69, consoled 
by his dying father 63 , elected as a 
king by the people 31 ; gave all in 
charity once every five years 164 , 
preparations on dtgvtjaya of 229 , 
vast armies of 204. 

Harsacarita 63 , 67, 69, 85, 108, 115, 
182, 206, 229, 390 
Hart. Dr 295, 407 ! 

Hasta (cubit) measure of various lengths 
for various purposes 146n 
Rathigumpha inscription of Kharavela 
49. 60. 66, 69, 94, 135, 162, 172, 
195, 246, 

Headman of village, (see under * vil- 
lage ’), came to be appointed by king 
alone and office of, 'hereditary 154, 
could inflict fines 155 , food of, for- 
bidden to brahmanas 154 ; great in- 
fluence of 154 , had many appella- 
tions 154 , love adventures of the 
son of 154. 

Heaven, as the reward for all soldiers 
killed in battle 57, 58, as the reward 
for ascetic endowed with yoga 58, as 
the, reward of kings who die fighting 

57. 

Hebrew, ancient code 389n 
Heirs ( see under inheritance). 

Heirship, principles of spiritual benefit 
and blood relationship in determin- 
ing 734-736 

Hemadri 122u, 146n, 154, 610n, 928n, 
929. 931n 
Heracles 901-902. 

Herdsman, duty of 497-498 , liabili- 
ties of 498-500 ; not liable in certain 
cases when cattle stray into a field 
500, wages of 498. . 

Heretical, sects 834 , treatment of, in 
ancient India 883 , worts of, not j 
authoritative, even though they -g-ee . 


I Vol. 

m some matters with the Veda 834- 
835, 870-71 ; usages of, uere tolera- 
ted by the king up to a certain ex- 
tent 871, 881-82 

.Heretics, are those like the Bauddbas 
who do not regard the Veda as autho- 
1 ritative 487 , conventions of, were 
to be enforced by king m certain 
cases 487. 

Hetuvan-mgadadhikarana 676. 

Himalaya, regions of, had immense 
rainfall 147 

Hindu family, is presumed to be joint 
m food, worship and estate 638. 

Hindu Gains of Learning Act 585. 

Hindu Heirs Relief Act (Bombay) 445, 
453. 

Hindu Inheritance (Disabilities Re- 
moval Act) 611 

Hindu Law, codification of 820-824, 

Hindu Law of Inheritance (Amend- 
ment Act) 749. 

Hindu Widows’ Remarriage Act 707, 
724. 

Hindu Women's Rights to properly 
Act(XVHl of 1937) 604. 700. 752, 
806. 

Hiouen Chwang or Thsang 30,40, 143n j 
268, 924 n. 

Hiranyakesm 214 , grbyasutra of 685n, 

Hiring entered into three titles of 
law 476 

History of Dharma&stra, vol, I. 30 5n, 
871 

History of DharmasSstra, vol XI, 3, 7, 
9, 25-26, 28-29, 39, 41, 47n, 49-50, 
59, 61, 68, 70-71, 73-75n, 97,101, 
104, 112, 117, 124n, 134, 137, 145n, 
146n, 148, 159, 164, 175, 189n. 194, 
196, 202, 234, 240, 310, 333n, 334n, 
367n r 398n, 401, 402n, 40Sn,411, 
416, 425n. 453, 471n. 472,474-75, 
481 , 483-84 , 487, 495-96, 500n, 308n. 
517, 534-37, 541, 546, 550n, 564, 
588, 599, 603n, 609n, 613, 615, 018n, 
624a, 626n, 627n, 641, 643 , 653.659, 
661 675n, G79n, 6S2n, 6B7-89S), 
703n, 7010, 713, 734, 757, 765, 776c, 
806, 807, 824, S28n, 830n, 832. 
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836n, 842n, 844n, 846-48n, 8560, 
857n, 85Bn, 865, 874, 876n, 877, 
883, 885, 926n, 931-32,937-41, 945, 
948-50, 952, 958-59, 961-62 , 966, 
971. 

HolSkSdlnkarana 851-52 

Holdsworth, author o£ 'History of 
English Law ’ 296. 

Hohka festival 844n, 851. 

Hopkins 126, 173, ISO, 190, 213, 229n, 

Horses, countries from which good 
breeds of h came 149, 206, 232 . 
lights to be waved before 230 , sale 
of, forbidden 848, superintendent 
of 149. 

House, partition of, not allowed by 
some writers 586-87. 

Human sacrifice, symbolical 961-62 

Hunting, benefits of 54 , defects of 
54-55 

Husband (see ' wife ' ) , and wife enjoy 
together the rewards of religions 
acts 603n, 738, duties of h and 
wife 536-537, first duty of h, to 
keep wife dependent and under con- 
trol 536, not liable to pay wife's 
debts except in some cases 451-52, 
must try to deserve wife's regard 
and love and must honour her 537. 

Huviska 24. 70 

Hypothecation, without possession 
419n. 431. 

Ideal, the great social and political i 
was the observance of dharma 97 , 
belief m i. perfection m the dim 
past and the distant future 885-86. 

Illegitimate daughter, of even a sudra, 
is not entitled to inherit or to main- 
tenance 602, 810 

Illegitimate son (see under 'main- 
tenance ' ) 601-603 ; from a dast or 
concubine born to a dvfja is not 
entttlcd to a share on partition or to 
inherit, but got only maintenance 
601,809, of adulterous intercourse 
is entitled to maintenance 602n, 809, 
ot sudra from a brahmana woman is 
not entitled to inherit to bis father 
603 , of sudra from a dast may take 


a share in father's property it the 
father so chooses 601 , rights of a 
sudra's i s. after his father’s death 
601-602, 809, 

Images, weeping and dancing of, as bad 
omens 227 

Impalement as punishment for theft of 
horses and elephants 522. 

Impartible property (vide under • pro- 
perty ' ) 631, house and land said by 
some to be impartible 586-587 , 
illustrations of 585-590 

Impotent person, could marry and 
have a ksetraja son 617n , fourteen 
kinds of 617n , signs of 6l7n. 

Incest, sexual intercourse with certain 
relatives was held to be 533. 

Income-tax levied on interest 192 

Independent, three persons are i. viz 
thd king, the vedic teacher and the 
head of the house m his house 413 

India ; a certain unity of religious and 
philosophical doctrines, literary 
forms and ideals existed m ancient 
and medieval 136; divided into five 
parts in Aitareya Brahmana 135 , 
divided into two parts 135 ; no sen- 
timent of nationhood in ancient and 
medieval 136-137. 

Indian Antiquary 102, 138, 140n, 154, 
168, 283, 315, 366n, 405n, 890n, 
924n 

Indications, eight, of a man’s approa- 
ching fall 228 

Indra, coronation of, described in Ait, 
Br 73 ; festival in honour of 844n , 
gods are said to have agreed to treat 
him as the eldest 41 , killed dasytts 
and destroyed tbSir cities of ayds 
180; paramour of Ahalya 845-846; 
raising banner of 231, 234, 367n , 
regarded Maruts as his sactvas 104 , 
secured his position by energetic 
action 169 , took an oath 359n 

Inheritance ( see ' brother, bandhu, 
daughter, daughter's son, gotraja, 
parents, widow’), close connection 
between i and offering of ncc balls 
to the deceased 734, 739 , goes to 
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the nearest sapmda, according to 
Manu 733, 748 , order of, as to he 
arranged in snch a way that the 
deceased’s wealth may conduce to 
his spiritual benefit acc to Daya- 
bhSga 738, order of, ocder Daya- 
bbaga 739, order of, under Mitaksara 
749 , order of, to a sonless man 
791ff, sister's son preferred as heir 
to the man’s own son in Vahilca 
country 88n , strangers as taking 1. 
762-763, to forest hermit and ascetic 
764-765; whoever takes i has to 
pay debts of deceased and offer 
pinda to him 443. 

Interest, at 5 percent allowed after 
demand on deposit, purchase price 
He 458, circumstances under which 
interest stops running, such as when 
king dies 425 . debtors of all castes 
may pay l acc to rate stipulated 
419, four, five or si* kinds of 418- 
419, maximum recoverable at one 
time from a debtor 422, may be either 
stipulated at time of loan or not so 
Stipulated 419. may be stipulated 
with reference to article pledged or to 
whether a surety is given 419-420; 
none allowed m certain cases 406 ■ 
rate of, differed acd. to mercan- 
tile usage in different countries 421 ; 
vrate of, varied also according to the 
nature of the article lent 422-423 , 
rate of, first laid down by Vasictha 
at 5 yh pert of principal every month 
if something be pledged 420 , rate 
of, very high in ancient and medieval 
India 421-422, rateof allowable i. laid 
down by smrtis 420-422, rates of, 
were two, three, four or five percent 
per month acc to the vama of the 
debtor 421; starts in certain cases 
even on articles loaned through 
friendship 426-27: taking even 
agreed interest beyond the rates 
prescribed by smrtis or taking com- 
pound interest condemned 420, 
those taking exorbitant interest con- 
demned to Hell 421, very heavy 


interest charged to debtors that 
carried on trade through forests or 
across seas 422 
Interest Act ( Indian ) 427n 
Interpretation, rules for i of vedic texts 
863-64, rules for i of vedic texts 
have been applied to smrti texts also 
864 

Invasion, (see ’ntrajana’); ambassa- 
dor to be seat before starting on 
226, auspicious and inauspicious 
sights before 227; proper time for 
207, religious ceremonies to be per- 
formed before starting on 226 
Irrigation 162-163, Megasthenes on 
Indian 162. 

Ishavan Prasad, Prof 684 n 
Itihasa, includes both Dharmasastra 
and Artba&stra 10, 51, 

Itihasaveda, 48 

Intoxicants, were altogether forbidden 
tobrabmanas though not to ksalnyas 
848. 


Jabala Upanisad 841. 

Jabali, smrti of 863-64. 

Jagannatha, compiler of Sanskrit digest 
of Hindu Law 688 


gannath Rao, Mr. N. 903. 
ii, construction of, acc. to Mann and 
Kanttiya 406, 407 , daty of nigaraka 
to release on the birth-day of the 
king or on foil moon day prisoners 
that were young, old or diseased 
406 , separate accommodation for 
men and women prisoners m 406, 
special occasions on which prisoners 
were discharged from 406, 407 
[mini (see under Purvamimamsa) , 
29, 38, 72, 121n, I43n, 275, 443n, 
470n, 471, 515, 527n, 550. 556n, 
579n, 608-9 , 622, 637, 654, 676, 
677n, 694n. 695n, 704-05U, 719. 722, 
725 73 In, 770, 777, 827n, 828, 830n, 
B32n, 835-837n, 841, 843, 848 b, 
849-51, 855, 864, 870, S05n. 938, 

952, 963. _ 

tmmiya-nySya-iaalavistara »-5. 

ins 698. 

l53e 
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Janamejaya, perished because he 
attacked brahmanas through hot 
temper 52, 53a. 

Janamejaya, king of the Nipas 53 

Jardme, Mr Johu author of ‘Notes on 
Buddhist Law ' 641u. 

JarBtha, king of Ayodhya, was killed by 
stratagem 85. 

Jatakas 36, 50, 91, 140a, 159, 399. 

JaySbhiseka description of 227. 

Jayamati, queen of Uccala 80 

Jayapatra (document embodying the 
judgment of the court) 380 , ancient 
j from Java 381 , distinguished from 
hinapatraka 381 , distinguished 
from pascatkara 380. 

Jayaswal, Mr. K P., 6, 14a, 20, 28, 29 , 
30, 32, 65, 66a. 73,80,90,93-95, 
103, 268, 381. 892, 896, 924n,925a. 

Jayatsena, king of Kasi 86 

Jenls, Dr. E , author of 1 New Juris- 
prudence’ 266. 

Jews, usury was condemned amongst 
425n. 

Jha, Sir Ganganath 850n, 854n 

Jimutavahana 246, 475, 544, 549n, 568, 
715, 781, 

Jitendnya, a predecessor of Jlmuta- 
vahana 636, 769n. 

Jivanmuktiviveka 882, 

Jnanesvari 122n, 

Joint family (see ’property', ’self- 
aCquisitton' and 'separate property'), 
characteristics of, under Dayabhaga 
594-595 , inroads on the Mitaksara 
system of 674 , is larger than a co- 
parcenary 591 , manager of, is called 
karta in modern times 592 ; member 
of, may have separate property of 
his own 577 , Mitaksara doctrine of 
survivorship rights of males m j. f 
abrogated by Hiodu Women's Rights 
of Property Act 604-605 ; modern 
Courts have allowed individual mem- 
bers of j f to alienate for value 
their interest in the property 593- 
594; no individual member could sell 
or give property of j f. for bis own 
purpose under medieval Hindu 


Law 593 ; persons that constitute 
a Hindu j f 590; powers of manager 
592, powers of father over property 
of 593; worship of gods, manes and 
brahmanas is single for all members 
of, when they live togetner 572 

Jolly, Dr 122n. 303n, 340a, 379a, 381, 
417n, 426n, 443-44, 557, 565, 567, 
646a, 648, 665, 688, 717, 727, 772n. 

Jones, Sir William 819, 875, 930n. 

Judge ( see under ’courts’ ) ; country 
that has Sidra as j. meets rum 273 , 
duty of British Indian j. 599 , fines 
and punishments of j. for doing cer- 
tain things 275 , five causes of the 
charge of partiality in 269, impartia- 
lity in, insisted upon in smrhs 273 ■ 
not to hold conversation m private 
with any litigant 275. punishment for 
a j., who threatens, unjustly silences 
or abuses litigants 255, qualifica- 
tions of 271 , should look mto causes 
of idols, minors, women, brahmanas 
even if they did not complain 298 ; 
sudra notto be appointed as 273; 
was styled pradvivaka or dbarma- 
dhyaksa 272 , was to hear a suit 
again if decision brought about by 
perjured evidence 353 , was to be 
preferably a brabmana 272. 

Judgment (see ’law suit’), contents 
of 380 , document embodying j. was 
called jayapatra 380 , exceptions to 
the finality of the j. of the king’s 
court 385 , obtained by fraud or 
force was to be set aside 385 . review 
of, when allowed 382', 385 ; should 
provide for the recovery of interest 
on the claim decreed and the accre- 
tions 383. 

Judicial procedure, appreciation of 
ancient Indian, by Western jonsts 
817 , smrhs lay down a bigb level of 
268 

Junagadb, inscription of Rudradaman 
at 30. 89. 105, 117, 185, 890. 

Jurists, ancient Indian j, were consi- 
derate as compared with Western 
ones 54 7n. 
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Jury, trial by 284. 

Justice ( see ’ king ' law suit ’ ) ; ad- 
ministration of, as depicted in Mr- 
cchakatika 279-280, administration 
of, personified as Pharma 242 , ad- 
ministration of, the personal concern 
of the king 242 ; court of, bad ten 
angas 277-278 , court of, was called 
dharmasana, dharmadhikarana or 
dbarinasthana 243, 277 , court of, 
was to be to the east of the palace 
277 , delay in administration of j !s 
denial of justice 297 , dharmasistra 
rnlcs preferred to artbasastra rules 
m administration of 283 , distinction 
between civil and criminal 258 , 
impartial administration of, yields 
same rewards as Vedic sacrifices 242, 
king dispensed j, not by himself 
alone but with aid of judges, brah- 
maoas He. 268-269 . primarily dis- 
pensed by the king 268 , purpose of 
administration of j is very high viz. 
the quest of truth 247 , qualifications 
of scribes m a court of 278, seating 
arrangements for king and others in 
a court of 278 ; secular and spiritual 
consequences of doing, 386 , two 
principles in administration of, are 
■fulfil your promise’ and 'cause injury 
to no one’ 258, was to be dispensed 
openly in the court 269 
Justinian 326 
Jyotistoma 469, 470o, 833, 

Kadatnbari 24n, 277, 36a, 

Kadambas 39, 70 
Kakavama, a king 86 
Kitani, was medium for purchasing 
goods 126n. 

Kalasa, king of Kashmir 184 

Kali, meaning of 886-887 

Kali age. actions forbidden m 885-968, 

acceptance of secondary sons (except 

dattaka) forbidden in 599, 653, 659 , 
cups of wine m Sauiramam isti for- 
bidden in 865, date of the beginning 
of 8966: . decline of dbarma m 891. 
description of what will happen w 


892-894 , marriage with women of a 
different varna forbidden m 599 , 
ntyoga not allowed in 627, 656 , 
sacrifice of Antfbandhya cow forbid- 
den in 627, 865 , special share to 
eldest son condemned in 627 
Kalidasa, 28, 37, 49n, 52, 54, 56. 63, 
82, 101-2, 112, 223n, 229n, 230, 243. 
269, 407, 702, 896 

Kahkapurana 13 , 42, 230, 372n, 679, 
681n. 

Kalivarjya 885ff, chapter of, refutes 
theory of unchanging East 967. 
Ka(ivarjyavirnimaya928n, 929n, 930, 
931n, 939, 940n, 942n, 945. 949-50, 
953, 963, 966, 968n. 

Kalkin or Kalki, avatara of, 923-925, 
identified with Yasodharman, 924n. 
Kalkipnrana, 923, 925. 

Kalmasapida, story of 359n. 

Kalpa, extent of, 891 
Kalpataru, a work 156, 575n, 58Iu, 
6l0n, 651n, 770n, 928n. 
Kalyanabhatta 288 

Kama, ten vicious tendencies due to 53, 
Kamadhenu, a work 39, 5Bln 
Kamalakara, author of Nirnayasindhu 
and Vivadatandava 246, 692 
Kamandaka. author of Nitisara, 8, 13n, 
17n, 18, 19, 21-22, 25-26, 37. 44-46, 
48, 490, 52-55. 58, 83, 84n. 85, 97, 
105-107, 109-111, 116-18, 126-29, 
131-33, 142, 160, 163n, 170-74, 179, 
181, 184, 186-87, 200-202, 208, 212, 
216-219, 221, 224-25, 230, 232n, 
238-40. 399, 400n. 

Kamasutra, nairates that ftajapat. 
composed a work. a 100000 chapters 

that was abridged by k - 
Brhaspati and Nandi 4 sutes to 
dbarma is the highest of he bre 
purusartbas and kaoa the owes ® ■ 
4 7, 9, 47n, 53n, 86, 148, ISO, 15 
■ Kanika, mantrin of Dbrtaraatra 

rzszsitz** 

the girl, 652, 660 
Banmka Bharadvaja 2. 
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Kanlska 24 , 9Q5n. 

Kantakas, meaning of 1G2 , supported 
generally by the queen, the Prince, 
ting’s favourites 1G2. 
Kantakasodhana — see under ‘ court 
Kanva 524 
Kanva, smrti of 943n, 

Xfanvayanas, successors of the Sungas 
39 

Kapalika&tra 48. 

Kapur, Mr , author of a work on 
‘adoption’ 662. 

Karahata, a 10000 province 139. 

Karala, king of Videha 52 
Karandikar, Mr J S 903 , 911, 912, 
917-918, 920-21. 

Kariri, sacrifice for bringing down rain 
838 

Karmavipaka, doctrine of 392 
Kama 204 , a Lanina son 660. 
Kamadeva, a Cedi king 126. 
Karnaparva 88n, 127, 205, 208, 209, 
214, 216, 917, 918 

Karsapana. of silver was in vogne in 
the South 123 , ordinarily means a 
copper piece used as a com 121 
Karusa, king of, was killed by his own 
son 85 

Kaa, king of, was killed by his queen 85 
Kasika, com on Panim’s sutras 126a 
145u, 156, 359n, 669, 723, 734, 775n 
Kathakagrhya 879 

Kathaka Samhita 64, 564, 868a, 964 
Katyayana, sutra of 692. 

Katyayana, author of Arthasistra 2. 
Katyayana, smrti of 22, 88. 96, 105, 
118, 119, 167-68, 189, 196, 199, 243, 
246-47, 251, 258n, 260-263n, 264, 
268, 271-76, 277, 2S1, 2S3. 286, 288, 
291-94, 297-98, 301-06, 308,310- 
15. 317, 321-22. 326-28, 330-34, 
33 6-37, 339—54 , 3 4 6-349, 351-52, 
354, 356, 362-67, 380, 382n, 383-S5, 
387, 394-95, 39Sn, 403n, 410,413, 
417. 419, 421-23, 426, 427a, 428, 
431-445, 447, 44Sn, 449, 451-53, 
455-60, 462-66, ‘ : GS, 471-74 , 479-SO, 
4S2-S5, 4S7-S9, 491-95, 500-502, 
504, 506-511. 513-15, 517-19, 522- 
131 


25, 529, 532-33, 53S-40, 554, 566, 
573-75n, 57S, 5S0, 5S2-S5, 5S9, 592, 
609, 617n, 637-38,640,643-44, 651n, 
570n, 698, 70Gn. 707, 70S. 710, 715, 
721, 754n, 763 , 772, 774-78 , 7SG, 
788, 791, 805, SI On, S17, 862, 868, 
881, SS2n, 

Katyayana, author of Vartikas on 
Panim 415, 6B5n 

Katyayana, srautasutra of, 470n, 500n, 
627n, 662n, 836n, 940, 952. 

Kaunapadanta S3. 

Kaundinya 409. 

Kauravas, army of 204. 

KausambT, merchant from, went to 
Ceylon 937. 

Kausikasnlra 74n, 75n, 77, 361n, 435, 

KausTtaki Aranyaka 641n 

Kausitaki-brahmana-upanisad 565. 

Kantiliya (see under Arthasastra) 5, 
6, 27 

Kautilya, advises employ men t of poison , 
herbs and incantations 12 , advises 
king in difficulties to deprive even 
temples of their wealth 13 , does 
not advise people to eschew plea- 
sures altogether 240-241, 1,9, 10, 
12, 17-18, 20, 21, 24, 28, 31,42, 
44-48, 50-52, 54-56, 58-61, 66, 69, 
83-85, 87-89, 95. 98, 99, 102, 104- 
109, 111 , 112 , 114n, 116-121, 123, 
124, 127-131, 134, 140, 142, 151-52, 
154-55, 160-61, 163, 166-67, 169-71, 
174-76, 178, 179, 181, 184-85, 188- 
89, 191, 193, 195, 203n, 203, 211n, 
212, 216-18, 220n, 221-23, 228, 230, 
232-33, 239-43, 248, 250, 252, 255, 
257-58, 273 , 275-77,282,284,293- 
296, 298, 302, 303, 307, 310, 330, 
332-34, 336, 342, 343, 345, 347, 349, 
356-57, 380, 391-92, 394, 396, 399* 
400, 405-06, 409n, 412, 418-422, 
426,428,430, 433-34, 440-42, 447’ 
450-51, 454, 459, 464, 469, 471-72, 
476, 478, 4 SI, 4S9-90, 492, 501, 504 ! 
50S, 512-13, 515-17, 519, 525, 527- 
29, 533-34, 538-39, 566. 573. 589, 
598, 60S, 616-17, 619, 621 , 623,624, 
031,635, 655, 657, 659, 708,763, 



1042 


Htslory of Dharmasaatra 


[Vol, 


765, 772, 77 9, 786-87, 791, 804, 
811, 860, 881 

Kantsa 524. 

Kavadidvipa, 1* lakh country 139, 

Kavasa Ailusa, story of 600n. 

Kavya, expounder of rajadharma 2 ■ 
is said to have abridged the work of 
Brahma 4 

Kavyamlmarusa 47n, 66n, 57, 134c, 
136. 

Keith, Prof A. B 122n, 388. 

Kerala, country of, 261 

Kesavapandita 13, 403. 

Khadira-grhya-siitra 692, 940 

Khandadeva 848, 854. 

Kharavela, king of Kaluga 962 , ac- 
comphskmentsof49 , followed policy 
of danda, sama and sandhi 172 , 
Hathignmpba Inscription of, 17, 49, 
60, 65, 69, 94, 162, 172, 195, 246 , 
performed Kajasuya sacrifice 70 , was 
crowned king in his 25th year 80 , 
was styled Kalinga-cakravartin 66 , 
mbs yuvaraja [or 9 years 116 

Khasa, tnbe 861n 

Kicaka, was met by Bhima dressed as 
DraupadI 172 

Killing, of animals forbidden for ten 
years in Kashmir 100 

King ( see under ' battle 'brabmana', 
‘coronation’, ’ksatnya’, 'land', 'raja- 
dharma', 'ruler', 'taxes' ), adhvaiy n 
pnest deputized fork when latter 
engaged in Asvamedha and got three 
.times his ordinary pay 28, administer- 
ing justice and punishing the guilty 
were two among the prime functions 
of 242 , all sons of a i do not suc- 
ceed to the throne bat only the 
eldest 42, 87 , appointed a hierarchy 
of officers over one milage, ten, 
twenty, 100, villages and so on 141 , 
appointed as many superintendents 
as were required for several depart- 
ments of State 142 , aspiring to be a 
samrat (emperqr) performed Asva- 
medba andRajasuya70, authority of, 
over brabmanas was limited 25, busi- 
ness of, to see that proper weights 


and measures are used 166 ; calami- 
ties in a, are six 46 ; characteristics 
of aa ambitious (vijiglsu) 218 , com- 
pared to tne performer of a sacrifice 
61 , consultation by, with ministers 
shonld be in a secret place 108, 
consultation by, with three or fear 
mantnns 107 , coronation of 72ff , 
could not be cited as a witness 176, 
336 , daily routine of 60-61 , depend- 
ence of, on samvatsara (astrologer) 
126 , deposing a bad k , allowed by 
Mann, Yaj and others 26 , described 
by some works as servant of the 
people 27-28, 36-37, disputes 

between parties should not be started 
by k or his officers 251 , duties and 
responsibilities of, 56-60 , duties of 
are either drstdrtlia or adrstarlha 
8 , duty of, to donate fields and 
money to brahmanas acc to their 
worth 1 , duty of, to guard property 
of minors, women and helpless people 
574 , duty of, to prevent danger from 
thieves in villages and forests!, 167, 
duty of, tD protect arises from the 
taking of taxes 39 , duty of, to punish 
those who swerve from the usages of 
their family, caste, guild or group 
881-382 , duty of, to save subjects 
from internal calamities such as 
famines and fioodsand epidemicsl63. 


duty of, to see that people act acc, 
to rules of dbarmasSstra 3, 57 , duty 
of, to support students, learned 


abmanas and sacnficers 59, 164 . 
ity of, to tolerate and enforce vary- 
g practices of people 861 , edicts 
t how promulgated 99 , education 
46-53 , election of 29 . eldest son 
, generally succeeded 87 , enjoined 
inflict heavy fines on himself for 
egal exactions 97, entitled to talc 
sixth part not only of land produce, 
t of many other tbmgs 19- , 

logy of the office of 25, faults and 

•es of, are due to ignorance amt 
* of training 233, faults to be 
,ded by 46, Oie chief dunes ol 
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57 , foremast doty of, is protection 
56, 57, 242 , fountain of justice 242 , 
fruits of the policy of 216 , functions 
of, were religious and secular 101 , 
gambling the worst of vices in a 54 
generally a man atone became a k 40 , 
grand policy for a k is amsvasa 12 , 
grounds of obligation to obey the 37 , 
had monopoly as to elephants, saffron 
&c 197 ; had to provide for s'rsddhas 
and concubines of the deceased when 
he took by escheat 763 , harmony 
between k and brahmanas 25 , has 
parts of gods in him 23 , has no 
friend 216 , high ,deal placed before 
61-63, 96; hot-tempered k. fell 
victim to popular fury 98 , how fc 
should deal with his officers 114 , 
how k. should spend first and latter 
part of day 51 , incurred sin, if he 
did not punish the guilty 2 , is the 
maker of his age 3, 892 , is the State, 
acc to Kautilya IS , is to look into 
lawsuits in the 2nd part of the 
day 95, 242 ; killing of, when 
sanctioned by ancient works 26, 
legislative action of, very limited 
m ancient times 98 , levying an 
unjust fine was to offer thirty times 
thereof to Varuna 176 , may prohibit 
export of foodstuffs in a famine 100 , 
may indict bodily punishment on 
Candidas and other low people but 
should not take fines from them 408, 
may, take cognizance of matters 
called chains, aparadhas of bis own 
motion without anyone’s complaint 
263-264 , measures to be taken by, 
for safely against his own sons S3 , 
measures to be taken by, for safety 
against fire and poisons 84 , most 
important of the seven elements of 
the State 18 , neccessity to a k for 
curbing his senses and not falling 
a prey to tarns and krodha 53 . 
necessity of moral discipline in the 
case of 52 , necessity of the office of, 
emphasized 20 - 22 . not showing 
himscif to litigants suiters like king j 


Nrga 243 , no* to run away from 
battle 57 , oppressing subjects is 
made of parts of riksosns 25 ; 
oppressing subjects may be destroy- 
ed by brahmanas 27 , orders that 
could he issued by 58-99 , orders 
on certain matters could not be issued 
by k in ancient India 98-99 , patta 
( tiara ) for the k 82 , person 
abusing the k had tongue cut off 
5X3 , policy of, settled in consulta- 
tion with ministers may be divulged 
by birds and dogs 108-109 . policy 
of, should not be known to an out- 
sider 109, 111, procedure followed 
in issuing orders of 115, public 
durbar ol, how ai ranged 114 , pum- 
shing those that do not deserve to 
be punished and not punishing the 
guilty goes to Hell 242 , purposes 
for which office of k was created by 
God 21 ; qualities of a good k. 44- 
45 , qualities of a k. are 36 acc to 
Santiparva 45. qualities ol a k are 
96 acc to Parasuramapratapa 46 ) 
reasons for raising the k to the 
position of a divinity 27 . responsi- 
bilities of 161-168, nght of, to 
mines and minerals 196, shared m 
tbe spiritual merit and dement of 
bis subjects 37, 195 , should consult 
purohita after consulting ministers 
110, should honour and protect 
cba«lc women 59, should listen to 
the recital of ItibSsa 10, should 
maintain ksatnyas, vaisyas and 
sudras that cannot maintain them- 
selves 59 , should not make litigants 
wait long 243, should perform two 
laksa-homas every year 228 , should 
possess characteristics of certain gods 
23 , should save a portion of his 
yearly revenue 228 , sometimes 
selected a younger son to succeed 
him 44 , sources from which law 
was to be found by 100 , stages In 
the education of 51 , three greatest 
qualities in a k. arc liberality, truth- 
fulness and valour 46 , throne of 82 , 
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that takes taxes without giving pro- 
tection goes to Hell 191 , to avoid 
gambling and hunting 55, to celebrate 
festivals m honour of certain deities 
234 , to decide acc to dharma m 
case of conflict between dharma- 
sastra and practices 9, to founds 
district of villages on old sites or 
on new only 134, to guard his 
finances with great effort 184 , to 
help agriculturists in varions ways 
491 , to learn every night from his 
spies the Intentions and actions of 
his enemies, officers and subjects 
129, undergoes a ceremonial bath 
before invasion 227; views on the 
vidyas essential for the education 
of 48 , vyasaitas of 232-233 ; was 
to appoint chief justice and sabhyas 
271 , was to be like a father to his 
people 62; was to decide acc. to 
rules of dharmasistra and usages 
270; was to look personally into 
income and expenditure 184 ; was to 
punish castes and guilds that swerve 
from their dharma 238, was to 
pnaish even the highest functionaries 
If they go wrong 120 ; was to pro- 
tect and guard all minors, helpless 
men and women 663-666 ; was to 
show himself to all people every day 
61 , was to support the aged, the 
blind, the cripple, widows, orphans 
and pregnant women 59 ; was to up- 
hold the dharmas of families, castes, 
guilds and even heretical sects that 
were not opposed to the Veda 158, 
2381 who ehould he 37-38. 

Kingdom (see under State) ; description 
of a flourishing 177. 

Kings, abdicated m favour of their 
sons and became hermits 101-102 , 
assumed other names aiter corona- 
tion 82 , checks that regulated and 
mitigated the absolute power of 96- 
97, 176 , examples of k. killed by 
their subjects 52, examples of k, that 
Buffered from some failing or other 
53 ; historic examples of the election 


of k. 30-31 , ideal of vtjt gisw placed 
before 218, manyk are mentioned 
m the Rgveda 63 ; most hannfol 
vices of 53-54 , of three grades 70 . 
persons of all varnas became 38. 
privileges of 175 , relative barmfol- 
ness of different vices of 53-54 , rise 
and fall of, depends on planets 126 , 
seven principal vices of 54, should 
take care against treachery from 
ministers and officials 85, six evil 
tendencies of 52-53 ; stones of k 
killed for their tyranny 26; stones 
of k. that perished through lack of 
vinaya 52, 53n, that met death m 
their queen's chambers 85: that 
met death or misfortunes through 
their carelessness or the stratagems 
of those around them 86, vices oi 
kings 53-54 , warned against being 
poisoned 83 . will be mostly sudras 
in the Kali age acc. to the Puranas 


40. 

Kingship ( see under ' monarchy ' ) . 
germs of several theories about 28ff, 
germs of the theory of divine nght 
of, go back to the Rgveda 32 , germs 
pf the theory o£ divine nght found 
in the Bible 36 , glonfication of 24 , 


glorification of k did not result in 
the view that every king, however 
bad, wa» a divinity 25, ideal ofk 
was to be a rajarsi 52, propositions 
involved in the full-fledged themy 
of the divine nght of 35, symbols 


of 82; theory of divine origin 
of 23, 26, 32-33, 35-36. theory of 
divine origin of, supported on tho 
ground of the doctrine of karma 27, 
theory of divine origin of, applies 
only to the supreme ruler (inuhS- 
raja) 25 

Kifljalka 2. 

Kiratas, dwelt to the east of Bharafn- 


varsa 67 
Kitatarjuniya 8. 

Kollam era, in Malabar 901. 

Komatis 252n. 

Konkana, province of 900 villages 139. 
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Korkunov's ‘General theory of law' 20n, 
93. 

Ko& {see treasnry 1, is the root of the 
tree of State 184. 

Kosa, ordeal of 373, 637, prescribed 
ta charges of concealment of joint 
property by one cosbarer 637. 

Kotihoma 228. 

Koetapala, an officer 168. 

Kottaraja. an Abhira king 86. 

Kratn, a smrti writer, 928 

Kratvartha rales 609. 

Krita, son, defined 648, 660-61. 

Krodha, vicious tendencies due to S3 . 

Krina, death of, started Kaliyuga 896, 
drank wine 846 , had spies in the 
army of Duryodhana 131, married 
faisown maternal uncle's daughter 
846, presided over the sangha of 
the Vrsnis 88, ttied the several 
upayas in the case of Kanravas 173 , 
went as envoy of the Pandavas to 
the Kaurava court 226. 

Krsnabhatta, 938, 948, 960, 966. 

Krsna-Dvaipayana, au thor of 1 8 Puianas 
872 

Krsnala 121, 12Sn. 

Krtaor Krtnnia (see under 'son') 647, 
660 . distinguished from daltaka son 

660, son.nowprevalenlonlyinMithila 
and among Nambudn brahmanas 660 

Krta age, belief in, was probably depict 
cd to induce men to rise morally 
higher 244 ; dharma flourished m 
full perfection m 244 , had no king 
and no punishment 4, 33, 244 , ideal 
description of, is sometimes asso- 
ciated with the picture of anarchy 
244. 

Krtyakalpataru (see Kalpataru ) , a work 
13, 301n. 

Krtyaratnakara 873n 

Ksapanakas, held Veda uoauthonta- 
tivc 871 

Ksatravarman, a Maukhati king killed 
by bards 85. 

Ksatriya, corporations of, in Kam- 
bboja and Surasira practised both 
husbandry and profession of arms 89 ; 


dnty of, to fight without regard for 
gain or loss 57 , existence of k in 
Kali ago denied by some works 873 ; 
highest ideal of, is to die on the 
battlefield 57 , most proper person 
to be king 37 , not to drink wine 
prepared from flour 848. 

Ksetraja son, definition of 647, 659 ; 
common among ksatriyas 659 , was 
called Dvyamusyayana by the Mit. 
659. 

ICsirasvamin, com. of Amarakosa 48, 
66, 117n, 134, 140n, 147n, 163n, 454, 
491a, 754a 

Kula, of land, meaning of 142, 150n. 

Kullnka, commentator of Manusmrli 
39, 132n. 142, 150n, 178, 191-92, 
220, 247-48, 251n, 272n, 280, 322, 
383, 406, 421n, 429.439n, 465, 470n, 
523, 572, 582n, 587, 590, 653n, 675, 
703n, 706n, 714, 720, 730, 733, 759, 
774n, 788, 789n, 825n, 833n, 837, 
840n, 863n, 874, 945n, 951n. 

Kumiramatya, meaning of 117 

Kumarasambhava 229n, 907n, 916. 

Kumarila (see under ‘ Tantravarlika 1 ) ; 
38, 705n, 829-31, 833-34, 838-39, 
841n, 846, 848, 850, 855. 

Kunda, a kind of illegitimate son 646n 

KundamaH, a play 277n. 

Kurmapurana 857, 875, 892. 

Kurufesetra, brahmanas residing m, 
glorified by Manu, Vasistha and 
others 137 , land of K., Matsyas, 
Pancalas was called ■ chosen 
country ’ 134 

Kusmanda, mantras called 353 

Lagbu-Asvalayana, smrti of 646n, 927. 

Laghu-Harita 701n 

Laghu-Visnu 764n, 

Laghu-Vyisa 872n. 

Laksaboma 228. 

Laliffiditya, political will of 817 

Lalitavistara 308 

Land (see under ‘grant'); gift of, 
may be made to higher officers, but 
without power to sell or mortgage 152 , 
gift of, should not be made by king 
as emolument to any servant 152 ; 
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lessee building on another's 1, has 
to remove building when he vacates 
‘ISO; ol brahmans not allowed to 
be taken by candala.paUta &c. - 196 , 
portion of 1 , set apart for pastures 
499-500, sates of, revenue officers 
Were consulted in 142, 497, 

share of king in produce of 191 , 
six causes of disputes about 502, 
theory of king’s ownership of all 1 
189, 196, 495-496, trespasser bud- 
ding on 1, of another without paying 
rent had to leave materials to owner 
when vacating 4S0-4S1. 

Land grants, were written on cloth or 
cngtaved on copperplates 307-308, 

Land Revenue Code {Bombay Act V 
of 1879) 196, 441. 

Lanka, description of 180, 214. 

Laninao, Dr. 770. 

Laski, prof. H.. author of 'Grammar 
.of Politics' 137. 

Langaksi 588n, 692, S64 , 96 In. 

Lavana, a demon 203. 

Lavanaprasada, a Vaghela king abdi- 
cated in favour of his son Vira- 
dhavala 102 , made a treaty with 
Yadava king Singhana 225. 

Law, Dr N, N. 14 n, 67, 222. 

Law. equality of all people before 819 , 
differential treatment before I. allow- 
ed only in exceptional cases and had 
gone out of vogue at least from 12tb 
century 398n, favonrs minors 328, 
rule of, was the ideal of smrtis 398n, 
810 , helps the vigdan 1 465n , sources 
from which the king was to find the 
1 100, taking the I. into" one's own 
hands punishable 388, 408 , two 
schools of Hindu 544. 

Law Quarterly Review 559, 560 

Laws, classification of, in modern works 
266-267, affecting Hindu ideas and 
practices 821, conflict between sis- 
trie i and usages 283, 

Law-suits, adjournment of 296, are 
either sapatta or apttna 263 , bet- 
ween husband and wife, father and 
son, teacher and pupil, master and 


servant, discouraged 399, compro 
mise of 303-304 , death of parties 
to 302, delay in disposal of, not 
allowed in ancient India 296, may 
bo decided by courts of several grades 
280 , of two kinds, according as they 
originate m wealth or injury 258 , 
place of inference and presumption 
m the decision of 355, retrial of 
385 , stages in 297-298 , third stage 
in, is adducing evidence 304 , trans- 
fer of, from one judge to another 
386 

Lawyers, existence of, in ancient India 
288-290 

Lea, author of 'Superstition and Porce' 
405n. 

Lead, was supposed to destroy sorcerers 
213. 

Legal Procedure, four stages of 297-298, 
purpose of, is very high, via. quest 
of trnth 247. 

Legge 183, 390. 

Lekhapaficasika 225. 

Levi, M. Sylvain 934n. 

Leviticus 389n, 425n. 

Lex Tahonis 388-389. 

Licchavis, Vesall was capital of 90. 

Lilavati, a work 122n, 145n, 370n, 
898 

Limitation, for claiming share when 
cosbarer absent 635, law of, in 
ancient smrtis 408-410 , law of, php 
very small part in ancient smrtis 
408 , none applicable to pledges, 
deposits and property of minors, 
idiots, the State, women and learned 
brabmanas 409, periods ol, hi d- 
down by smrtis only m a few eases 
409-410 , very sborl periods of, pre- 
scribed by Marici in some cases 409. 

Limitation Act (Indian) 325, 326, 
328n, 635n. 

Lmgapurana 40, 227, 892. 

Liquor, superintendent of 147. 

Litigant, grounds on which I. became a 
losing party 303. 

Livelihood, means of 560n. 
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Loan should not be given to minors, 
slaves, women 413, time when 1 has 
to be returned 42S. 

Local administration 153-159. 

Lohabhihara, meaning of 910-911. 

Lokayata, meaning of 46-47 ; views 
ascribed to47n. 

Lost property, owner of, has to prove 
title, possession and that he had not 
abandoned, mortgaged or sold it 464; 
rights of owner of 465 ; rules about 
175-76, 464. 

Low castes, eighteen, that were beyond 
the pale of the four vamas 285. 

Lummini, village was exempted by 
Asoka from the payment of bait tax 
190. 

MacCrindle 89, 103, 115, 162-63, 183, 
204,308,901. 

Machiavelh 10, holds that all men 
are naturally wicked 238n. 

Madanapala, patron of the writer of 
Madanapanjata 793. 

M&danaparijzta 569 , 571, 581n, 587, 
607n, 616n, 621n, 623, 656n, 659, 
660n, 715n, 719, 721. 729n, 730-31, 
750n, 755n, 781, 790n, 793, 870, 
884, 928n, 929, 948, 960, 966 . differs 
from Subodhini 793, 

Madanaratna (on vyavabara) 247n, 
286, 299n, 330n, 333n, 334n, 344, 
350n, 354n, 355n, 372n, 379n, 382n, 
383n, 417n, 427, 464, 501, 505n, 
507n, 512, 517n. 518n, 532, 536n, 
545-46, 548a, 549n, 550n, 552, 553n, 
555, 568n, 569, 571n, 572n, 599, 603, 
605, 610n, 620, 623 , 625n, 628n, 
629n, 651n, 656n, 709n, 721, 729n, 
733n, 764, 777n, 779, 793n, 797n, 
861, 928a, 929n, 930. 

Madhava 120, 713. 

Madhucchandas, son of Visvanutra 663 

Madhuparka, to whom offered 940, 945. 

Madras (see Drar ida). School of Hindu 
Law 545. 

Madras Debt Conciliation Act 425. 

Madya, meaning of 965 ; rules about 
drinking of 965-66 ; ten kinds of 


965 , touch of, forbidden to brahmanas 
965 

Magha, author of Sisupalavadha 313n. 

Mahabbarata 2-4, 10, 18, 21, 28. 33, 
53,61, 68, 78, 87, 101, 103, *127, 
134, 152, 161, 168, 170-71, 180, 203, 
206, 208, 213-16, 226. 243, 353, 542, 
609, 644, 708, 819n, 853, 860, 885, 
888, 904-921 , astronomical data 
in 904-921 , Machiavellian advice 
in 10-11 , purpose of the composi- 
tion of 872, Santiparva of, deals 
with rajadharma at length 2. 

Mahabbarata war, date of 902ff. 

Mahabhasya 38n, 46n, 88, 104, 135, 
140n, Min. 144n, 161, 183, 190, 
487, 499n, 541n, 550n. 

Mahaksatrapa 49. 

Mahamatras, are officers mentioned in 
Asoka's edicts 112 ( 

Mahanandin, a king of the Saisunaga 
dynasty 899. 

Mahapadma (Nanda), 899. 

Mahaparimbbanasntta 90, 91. 

Mabanirvanatantra 559, 560 

Mabaprasthana, meaning of, 939 

Maharastra, works of M. school of 
Hindu Law 545. 

Mahasthana (ancient Pnndranagara ) 
164, 

Mahavagga 66, 90, 246. 

Mahavastu 91. 

Mahendra, as founder of rajasastra 2, 
Indra became M. after slaying Vrtra 
65. 

Maiden, became putnka, according to 
some, merely by father's unexpress- 
ed intention 658 ; brotherlcss m. 
came back to her father’s bonse after 
marriage acc. to the Rgveda 658 ; 
marriage of brotherless m. was diffi- 
cult m Vedic age 658 

Maine, Sir Henry, on ' Early History 
of Institutions' 15; on ‘Ancient 
Law’ 387. 

Maintenance, debts of a man take 
precedence over his wife's or widow’s 
right of 816 ; effect of unchastity on 
right to 806-808 ; liability of manager 
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of joint family as to 804-805 , fatita 
nail ltis son not entitled to 805 , 
persons excluded from inheritance 
or partition are entitled to GH, 805 , 
persons that arc entitled to m, even 
when a man has no property 803-804, 
right of concubine to 810-815 ; son 
of n dvtja from a sudra concubine 
entitled to 808-809, $on&a(praHloma 
unions were entitled to 618, 808 ; 
two grounds on which liability to 
provide m arises 803. 

Maitrayaniyapansista 653, 

Mmtri Upamsad 66. 

Majority Act (Indian) 574 , 667 , 674, 
G99n. 

Majority, age of, was sixteen, nee. to 
Narada 395n 

Majumdar, Dr. R. C. 82, 158, 159, 
64I,934n. 

Malamasatattva 870n. 

Matavas, oligarchy of 68 , were defeated 
by Samudragupta 89. 

Malavihagnimitra 70, 102, 109, 116, 
269, 407. 

Mallinsitba 49n, 229n, 252n. 

Mamalahara, modern Maval m Poona 
District 139 

Mamsatattvavivelia of Visvanatha 928n, 
946. 

Manasollasa (same as Abhdasitartha- 
cintamam) 13, 19, 21, 44, 46, 54, 
10G, 107, 109, 111, 118, 127, 133, 
141, 174,179, 188,191.192,197-98, 
200-201, 203n, 206, 208, 212, 224, 
227, 242, 250, 251, 271-72, 400, 
541, 881 

Minavagrhyasutra 041n, 856 

Manavas, school of, on Artbasastra 2, 
48, 106 

Mandala (meaning 'country'), extent 
of 138-139 

Mandala (interstate relations) 217, 

different views concerning the number 

of elements that go to make up 221 , 
four categories that are the basis of 
the theory of 220, theory of 217-222, 
theory of, is related the theory of 
splits and the six gunas 222 , 


theory of, is set out in relation to 
an ambitious king 218 , the element 
of truth in theory of 222 , to keep 
balance of power among several 
States was the centra! idea of the 
theory of 222 . 

Mandavya, story of 255n , though not 
a thief said through fear of torture 
that he was a thief 255, 357, 521 

Mandhk 197n, 677n 

Manimekbalai, a work 164 

Mantra, has Sve elements 111 , is the 
root of victory 111 . 

Mantrasakti 171. 

Mantrm (see under minister). 

Manu, composed science of Artha 6 . 
Priicetasa, an expounder of raja- 
sastra, 2,4. 

Maun, "Vaivasvata was made king by 
Brahma 34, Vaivasvata was made 
king by the people 21, 31, 52. 

Mann, divided his wealth among his 
sons 543, 622. 

Mannsmrti is authoritative for all 
people 853 , pre-eminent position of 
868 , 


anusmrti 6-9, 17-23, 25-27, 32, 36, 
38, 49, 42-44, 48, 51-54, 56-61, 71, 
SO, 83, 85, 95-98, 100, 102, 104-109, 
115, 118-121, 123, 127-129n, 132-34, 
137, 141-42, 146n, 150, 154, 158, 
161, 165-67, 170-72, 175-76, 17 S, 
179, 181, 184-86, 190-92, 194-96, 
199, 205, 208-12, 216, 217, 221-22, 
224, 228, 237, 242-45, 247-48, 251, 
257,261,268,270-74 , 276-77, 280. 
284-85, 295-96, 298-299, 303, 307, 
312n, 315, 317, 320, 326-27, 330-34, 
336-37, 342-44, 347, 351, 353 , 355, 
358-61. 363, 369n, 382, 384-87, 389- 
393n, 394-3980, 400-409, 412, 418, 
420-23, 428-29, 437-439n, 440, 443. 
447 , 449n, 451-458, 460, 462-64, 
469,’ 4 710,472, 47 8.484, 486, 489, 
491-92, 498-509, 51 In, 512, 514- 
528 532n~38, 548, 550n, 551-53, 
555-56,558,563, 566, 570-72, 574, 
576-580, 582, 584, 586n, 589n, 595- 
599 , 601, 602n, 605n, 606, 610-H. 
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613,615,617-19,621,623-24 , 626- 
28, 630, 634-36, 640-642 , 644-46, 
648n-655, 657-58, 660, 663-64, 666, 
672, 675, 677-78, 686, 690, 691n-92, 
694-95, 699n, 700, 702, 703 n. 706, 
710n, 712, 714, 718-21, 725, 727, 
731, 733, 734, 736, 741, 743, 746-49, 
752, 753n, 754n, 759, 762-764n. 766, 
769-71. 773. 776n, 777-79, 787-90, 
792n, 794, 797, 803-808, 814-15, 
825n-27, 833n, 837, 839, 841, 848, 
851n, 852, 854, 856, 857, 858n, 859- 
862. 863-64, 865-66, 868-871, 873- 
877, 879, 881, 883, 885, 887n, 890- 
92, 927, 931-34, 937-39, 941-43, 
945 n, 947,952-5 , 958-60 , 963-965, 

Manvaatatas, extent of 891. 

MarlcS, smrti of 306, 326, 409, 465. 

Markandeya-purana 3, 13, 24, 53, 62, 
134-35, 137, 170, 237, 239, 255n, 
534, 747, 857, 890. 

Mamage, customs as to 879-880 ; son 
of anuloma m held to be aurasa by 
the Mitaksara 656 . with brotherless 
maiden disapproved of m the Rgveda 
and in some smrtis 658 , with girl 
who is a sapmda, sagotra or sapra- 
vara is void, acc to Mit. 837-38, 
with maternal uncle's daughter 
876-77, 932 , with paternal aunt's 
daughter 932. 

Marshall, Sir John, author of 'Mohenjo- 
daro' 180. 

Marumakkatayam Law 560. 

Maruts, seven 358. 

Masa, equal to 16th or 20th part of 
pana 12In, 420n, of silver was equal 
to 2 raktlkas 121n, 420n 

Maskann, a commentator of Gautama 
Dh S. 121n. 

Master and servant ( sec under 'herds- 
man 1 ^? 0-4S4 , care required of servan t 
as to utensils of m. 477 . liability 
of m for improper acts of servant 
481, 484 . liable to fine if he does 
not pay servant's Mages 478, liable 
to fine if he abandons a servant that 
is tired or ill on a journey 4 SO , pro- 
visions for servant's falling ill after 
132 


undertaking some work for m. 478 ; 
servant not doing work after receiv- 
ing wages was liable to fine and to 
compensate m 477-478 , time when 
wages may be paid 476 , vvbat was 
to be paid to s when no wages 
settled beforehand 476-77. 

Matrdatta 685n 

Matsyapurana 3, 9, 13, 17n, 18n, 22- 
24, 30, 40. 51-53, 59-60, 67. 83, 84, 
86, 104, 105,108, 112n, 117, 126n, 
127, 133, 135, 160-61, 170, 172, 174, 
175, 179, 181, 190, 226-27, 315,355, 
385, 389n, 401, 403, 406, 474n, 478, 
481, 500, 508-509, 512, 521, 524, 528, 
533-34, 642, 741, 890, 892, 895n. 
896n, 897n, 899-900, 902, 905n, 
923-24, 932, 956. 

Mattavilasa-prahasana 276. 

Manryas, conferred a boon on traders 
that for certain offences they were 
not to be sentenced to death 390 , 
founded images for public worship 
for the sake of wealth 124n, 188n. 

Mausalaparva 897, 

Mavjee and Farasms 377. 

Maxim, about the respective scopes 
of rule and exception 796n; caveat 
emptor 492 ; circumstances cannot 
lie 357, conventional sense to be 
preferred to etymological sense 
780o ; de minimis non cnrat lex 
300, omnia praesumuntur contra 
spollatorem 305, 348n ; of bhuta- 
bhavyasamuccarana 695, of brah- 
mana and sramana 38; of crow's 
eye 84 In . of ekavakyata 443 , of 
' dvayoh pranayanti ' 704-705 ; of 
gobalivarda 147n, 355, 526, 732 ; 
of matsyanyaya 21, 238; of recon- 
ciliation of apparently conflicting 
texts 322 . of same word not to be 
used in a literal and a secondary 
sense in the same sentence or con- 
text 725n , of sarvasakbapratyaya 
870, of nntnvitcd persons being 
placed at the end of a row 718-719, 
731; what is not dissented from 
may be taken as approved 669, 
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MaxMfller 16, 306, 933a, 

Maya, on the constituents of Mandate 

221 . 

Maya -{an upaya). Illustrations of 17Z, 
Mayamata, a work on Vastusastra 182n 
Mayne, on ' Hmdn Law 1 660, 757n. 
Mayukbamalika, com on Sastradipika 
828n, 833tt, 836n, 84-in 
Measures, differed in different countries 
and at different times l46n, 500n 
MedhStithi, com, of Mannsmrti, 7-8, 
20; 25n, 37-40, 58n, 59, 85, 95, 98, 
100, 107, 129n, 150, 162, 165-66, 
170, 176, 178, 192, 196, 210, 222, 
242, 248, 280, 295, 322,325.330, 
337n, 338, 344, 363, 383, 390, 392n, 
398n, 406, 429, 443n, 464n, 469, 
471n, 486, 488. 518, 550n, 557, 
586n, 598. 605n, 619, 627, 653 , 6S4n, 
658n, 675. 706, 714, 718, 720. 734n, 
764n, 771, 777, 779, 788n, 803, 828, 
830n, 831, 851n, 852, 854, 857n, 
859, 860n, 863, 865, 868n, 870-72, 
874, 875, 892, 927, 937, 942n, 958n 
Megasthenes (on India in MacCnndle’s 
work) 115, 162-63, 180, 183, 192, 
197. 203-04, 206, 210, 243, 308,390, 
403, 418, 901. 

Mehta, Mr. R. N. 31, 

Mthirakula, a ruthless Huna invader, 
924n, conquered by Vasodharman 
925n. 

Mihnda, questions of 289-90, 
Mimamsa, (see under Jaimini and 
Furvamtmamsa ) 550, 694, 704, 725 , 
is concerned with the investigation 
of dbarma 838. 

Mimjiffisakaustubba, a work 847n, 
851n, 854n. 

Minakshi, Dr 31, 82. 

Mines, everything dng np/rom, belongs 
to king 144, 196 ; king was to guard 
all 196-197 , superintendent of 196. 
Ministers, change of portfolios among 
114 , council of 107 , duty of, to 
prevent king from following evil 
course 109; eight, appointed by 
Slavajr 106 ; faults that disqualify 
persons from being 107 ; matters in 


l Vet 


which m should be consulted 110 ; 
necessity of 104 : number of, varied 
106 ; of two classes, advisory and 
executive 105 ; often rose from low 
birth 116, opinions of absent*, to 
be secured in writing 109 . qualifica- 
tions of 107-108 : second out of 
seven elements of rajya 104 , to he 
chosen from the .three higher vamas 
108 , to be hereditary, if ability 
exists 108 , view of the majority of, 
to prevail 109, 

Minor, age up to which a person was 
deemed to be 573-74 ; person under- 
taking to be guardian of, has to take 
as much care of property o{ m as o! 
his own 460, property of, to be 
guarded by hmg 165 

Minority, age of, determined by old 
Hmdn Law even now in marriage, 
dower, divorce, and adoption 574 ; 
terminated after 15 or 16, acc. to 
different authorities 164, 573-74. 

Mmt r superintendent of 144. 

Misarnmisra, author of Vivadacandra 


246. 

iscbief, to property punished with 
fines 516 

itaksara. is predominant id the whole 
of India except in Bengal 544 , school 
of, divided into four sub-schools 544- 
545 ; theory of Buddhist influence 
on, examined 640-641 , variance 
between the doctrines of the Daya- 
bbaga and the Mit 558-559; view 
of, that ownership arises in the son 
and grandson by birth 546-557. 
itaksara, com on yajoavalkyasmrti, 
7-8, 10, 44, 48, 119, 120n, 121, 123. 
124n, 128, 129n. 132n, 139, loO, 167, 
173, 175-76, 1 95, 209, 219*220, 223, 
242 , 247, 248d, 251n, 260n, 261, 263”, 
268, 271n, 272n, 273n, 274, 280, 286, 
2870. 291-93, 299, 300n, 301-OL 

304-06, 309-H, 314-15. 318-19 3 , 

323 325, 328, 3340, 338n, 339-41”. 
34! 3440, 346-50, 352, 358,360”. 
363n, 3640, 365, 366n, 368, 372”. 
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373, 380-81, 383, 383, 394-95, 397, 
402n, 408, 410n, 424, 426-429n, 430, 
432, 435-437n, 438n. 439n, 442n, 
443n, 444, 447n, 448n, 459n, 462n, 
4630, 464, 470n, 471fl, 482a, 487-89, 
491o, 494n, 495, 497, 4990, 500o, 
501n, 502n, 504, 506, 513-15, 517-18, 
521,5230,524, 525o, 531, 545-16, 
548-500, 551, 553, 5540, 556-57, 
560-63, 567, 569-70, 573. 575o, 576- 
77,579,5810, 583o. 535-88, 592o, 
593 , 5950, 596, 601, 603, 605, 609, 
610o, 612, 6130, 614, 616n, 617, 
619, 622-23 , 627, 629-30, 634o, 
635o, 637, 639-41, 6470, 650a, 651o, 
653, 654o, 656, 659-60, 664, 677-78, 
685o, 690o, 701-703n, 704n, 706, 
707o, 708, 711, 714o, 715, 718-19, 
721, 725, 727, 731-32, 734, 737o, 
748, 742, 743, 747-48, 750-53, 755, 
760. 762-68, 771o, 773 , 774n, 775, 
776n, 7=0, 785o, 787 , 790o, 792-94, 
7980, 801, 803, 807, 809, 811, 813- 
15, 823, S27n, 828, 857o, 863-64, 
866, 868-870. S74. S78, 882, 931, 933, 
941-43, 947-48, 951, 955, 958o, 959, 
961,965,970 

Mitr&mifra. com. of Yajfiavatkya 864n, 
8670, 873, 881. 

Kieccbas. came to see Yuddhisthira's 
Rajasuya 937 ; dwelt on all borders 
of Bbaratavarsa 67 , paid tribute to 
Bhima 232 ; sprang, from Aou, son 
of Yayati 937, 

Mobcojo-daro, excavations at 180, 307; 
avails found at, were boilt with burnt 
bricks 180 

Monarchy, did not descend to eldest 
son, if he suffered from defects 43 . 
hereditary m. was the norm of 
government in ancient and medieval 
India 87, 235, order of snecession 
to 42-43 , was generally hereditary 
and descended by the rule of primo- 
geniture 41-42. 

Money-lending ( see 'interest' ) ; called 
kusida and vardhusa 417 ; was not 
condemned when interest was charg- 
ed at &th of the principal per month 
418. 


Monopoly, of kings as to elephants, 
saffron &c 197 

Month, whether it ended with Full 
Moon or Amavasya 906. 

Montrion, W A. on ' The Hindu will 
m Bengal* 818n. 

Morals, theory of progressive deteriora- 
tion in 886, 

Mortgage {see under 'pledge', ‘transac- 
tion’ ) , creditor fined as a thief if 
he did not allow redemption, when 
debtor has the right and is ready 
to redeem 433 ; particulars such as 
boundaries mnst be given in deed of 
431 ; redemption of, on the death or 
in the absence of mortgagee 435 ; 
submortgage, not allowed by some 
429; when executant of m. may 
lose hts ownership 433-34 ; when 
holder of m can sell property for 
recovery of dues either privately or 
through court 434; when redemption 
of, can be secured 433-34. 

Mother, cannot be legally abandoned 
by son, tbongh she be patita 613n, 
804, 948 ; divergent views about the 
right of m. to a share on partition 
605-606; does not include step- 
mother in the matter of inheritance 
724 ; entitled to a share when her 
sons or stepsons come to a partition 
but she cannot compel partition 
605 ; inheriting to her son takes a 
limited estate 723 ; Madras High 
Court does not allow a share to a m 
on partition 606 ; preferred to the 
father as an heir to her deceased 
son fay the Mit. and some other 
works 721-22 

Mrcchakatika 121n, 255n, 271, 275, 
277, 279, 290, 293n, 344-45, 357, 362, 
389, 391, 399, 407. 456 

Mrttikavati 108. 

Muhurtas, fifteen of the duy and 15 of 
the night 907n. 

Mula, santi for birth on 966. 

Mnila, Sir D. F. on ' Hindu Law ' 
660. 

Mundakopanisad £88, 
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Musicians, and actors were nol lo lake 
excessive gifts or indulge in extrava- 
gant praise of patrons 253, 

Nabhiaedutha, story of 543, 545. 

Nigaraka, duties of 149, 406 

Nagasena 108, 

Nahusa 52-53, 55, 845. 

Naigama, meaning of 487. 

Natktrts, adoption of girls by 972. 

Naia 53,55. 

Nambudn brahmanas 657. 

Nanabhai Handas, Mr, Justice 591n, 

NanaPhadnis 386. 

Nanaghat Inscription 66, 

Nanaka, 121n, 

Nandaua, com of Manusmrti 587, 
774n, 875. 

NandaPandita 192,403, 684, 717, 727, 
735. 

Nandas, Mabapadma, the first of 900 ; 
one of, was killed by Canakya 86, 

Narada, author of work on politics 70, 

Mirada, is a thoroughgoing advocate 
of the theory of divine right of kings 
35-36. 

Narpga, ampH of, 3. 9, 17, 23, 27 , 32, 
35/57, 95, 98,"121n,'123, 146n‘, 158, 
159n,l66-(>7,487, 189, 195, 206, 242- 
46, 248, 250, 257. 259. 260n, "262-64, 
269-76, 278, 279n, 280, 286-288n, 
289n, 291-94 , 296, 299-305n, 306, 
308,309-15. 317-18, 320,322,327, 
330-334, 337-39, 342n, 343, 346- 
350a, 351. 354, 356-59, 362-68, 370, 
372o, 373-74, 376a, 379-80, 382- 
83 . 385-86, 388-89 , 394-96 , 402- 
404, 408-409, 413, 416-18, 420- 
22, 425-28, 431, 433, 434n, 435-36, 
438, 440, 442-43 , 445, 446n, 447, 
449n-52, 454-58 , 460, 462-63,466- 
67, 469. 471-72, 474, 476-92. 497- 
502, 504-505 , 507. 509-16, 519-26, 
528, 533-36, 538-40, 545, 552, 555- 
56,567-69, 572-73 , 577n, 580, 582, 
584 , 590. 592, 595, 598,605,610- 
11, 6l7n, 621, 623-25 , 634n, 638, 
640, 643-44 , 6S0~652n, 660, 663, 
665n, 703n, 706, 709 , 714, 747, 749, 
762,773.79®. 803a, 804.810,816, 


867, 868, 882-83 , 885 , 932, 934 
936, 952. 

Naradiya-pnraaa 656n, 892, 895n, 928 
939, * 

Narasnnha, avatara of Visau 214. 
Narayana commentator of Asv sr. 685n, 
856n, commentator of Mannsmrti 
714, commentator of Asv gr. 879, 
Nationality, merits and defects of 
sentiment of 137-138. 

Nationhood, sentiment of, how far 
prevalent in ancient India 136-138. 
Nayavlveka of Bhavanitba 550n, 555n, 
Nibandha. meaning of 575a. 
Nibandhaaakara, a writer 258, 
Nietzsche 215n, 

Ndakantha, commentator of Maha- 
bharata 16In, 202. 221n, 650, 893n, 
908n, 9Un, 9l2n, 913, 914n, 917. 
Ndakantha, author of Nitimayiikha and 
Vyavabiiramayukha 13, 610n, 668, 
' 722, 878 

/ 

Ndakantha Sastn, Prof, K A., author 
. of ’ Studies in Cola history ’ and 
’Pandyan kingdom’ 156, 196, 400n, 
Nimi 52, 

’ Nirijani. the rite of waving lights be- 
fore armies, horses, elephants, wea- 
pons &c. 230-231, 9100, 911. 
Nirnayasindbn 236, 545, 615, 626n, 
627, 657n, 668n~ 669 , 6790 , 680, 
688n, 692, 696, 697, 739, 759, 873, 
878, 910n, 911, 926, 928n, 929n, 
930, 931n, 938, 940, 944-45, 950, 
960-61, 963-964, 

Nirukta 28, 41. 104, 164, 276, 415, 
519n, 541, 543n, 544, 613, 641, 
657n, 658, 714, 754n, 845. 863, 886n, 
889. 

Nisada, (same as Parasava) 599. 
Niscalapuri, aa adept in Tantric rites 
81 . 

Nitimayiikba of Ndakantha, 13, 38,48, 
72, 74, 75n, 79-81n, 82, 170, 
217, 227. 

Nitipraksisika 4, 13, 60, 62, 1120, 205, 
208, 214. 

Nitisira (see under * Kimandakija- 
nitisara also J, 5, 6, 8. 
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Nitisastra, meaning o £ 8 

Nitivakyamrta, 19, 43, 47n, 50-51, 69. 
85-86, 105, 107-08, 110~113n. 119n, 
128n, 133, 166, 171, 172n, 174, 179, 
203n, 217-18, 220n, 221, 232, 240. 

Nivartana, extent of 141n ; why so 
called 145n 

Niyoga, practice of, condemned by 
Apastamba 644, practice of, prohibit- 
ed in Kali age 627, 814. 

Non-conformists, harsh laws against, in 
England 547n. 

Nrga, story of king 243, 296. 

Nrsntnhapurana 892, 923-24. 

Nnisances, rules for preventing, on 
public roads and near private 
houses 508. 

Nyasa (deposit) 454-455. 

Nyayasudha, com. on Tantravartika 
828n, 837n, S43n, 847, 851n, 852n. 

Nyayasutra 46n, 589n. 

Oaths, special, how taken 350 , special, 
taken by Vasisfha and others 359 
were taken not only in judicial 
proceedings but also in ordinary 
dealings 358. , , 

Oaths Art (Indian )344n. 

Offenders, had (o.pay'fine'tO'king and 
bear expenses of medical help and 
food of the injured 516. 

Officers, cmolnmenta of. in charge of a 
Village, ten milages &c, 150-151 ; 
forty ways of embezzlement of Govt, 
money by 144; grades of 113, high, 
different at different times 111-112 . 
king not to side with o but with the 
people 114 ; liability of, to catch 
thieves and make good loss 1 , 167 ; 
pay of 113, 120 ; pensions and 
gratuities to, provided by Kautilya 
152 ; qualifications of o of several 
departments 142 ; rules about casual 
leave, sick leave and pension after 
40 years’ service for 152; special 
functions of certain high 114 , tak- 
ing bnbes were deprived of wealth 
and banished 161 , ten principal o, 
of the king H3 ; transfer of 152 ; 


very high salaries paid to high 152- 
153. 

Oldenberg Z29n. 

Oligarchies in ancient India 87 ; 
became rare after the 5th or 6th 
century A.D. 89. 

Oliver Twist, by Dickens 60, 

Oppert, Dr. 213. 

Ordeals ( see under • divya ' ) ; all 
allowed to ail castes, except poison 
which was not for brahmanas 365* 
all,, to be administered by Chief 
Justice in the presence of king, 
sabhyas and brahmanas 367 . are to 
be resorted to only when none of the 
human means of proof aTe possible 
or available 304-05 , 363 . brief 
history of 361-362, by whom not 
to be undergone 365 , CandaladevI, 
a Ratla queen, underwent the ordeal 
of striking a snake in a jar 366n ; 
Dharma, the principal deity in the 
procedure of 368 , earliest reference 
to. in Pancavima Brahmana and 
Chandogya Upamsad 362 ; generally 
end in immediate decision 358; 
generally to he adniinistered to 

. defendant 364, 365 may be admi- 
nistered to any litigant by mutual 
agreement 364 ; mentioned in epi- 
graphic records 376-77, of balance, 
description of 369-70, 376n ; of 
balance to be administered to minors, 
women, very old men, the blind, the 
cnpple, the diseased and brahmanas 
365 , of balance, fire, poison and 
water to be administered in claims 
of over 1000 panas and in charges of 
treason and of a grave sin 365; of 
dharma described 375 ; of fire, des- 
cribed 370-71, 376n; of kosa, 
allowed in all claims of whatever 
value 365 , of kosa, described 373- 
74 , of phala 375 , of poison, des- 
cribed 372-73 ; of snake in the jar 
367 ; of tandnla 374 , of taptamara 
374-75 , of water, described 371-72, 
376 ; of water and poison had gone 
out of vogue m the age of the 
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Smrticandrika, 371 , persons of 
higher castes to he treated as Sudras 
in o if they follow profession of 
cowherds, traders, artisans, domestic 
servants 365 ; persons who could 
undergo o through deputies366, pre- 
valence of, in judicial systems of most 
countries in ancient times 375-76, 
procedure common to all 368-69 , 
proper place for o. 367-68 , proper 
tithes and seasons for several 367, 
to be administered to mlecchas, un- 
touchables, slaves, offspring of 
sanlara are those customary among 
them 366 , undergone by Mahomed an 
litigants under Maratha rule 378, 
were in vogue during Maratha rule 
377-78 ; when not to be administered 
to certain persons 365-366 r when 
optional with human means of proof 
305. 

Ornaments, ordinarily worn by members 
of a joint family and their wives 
were not to be divided at a partition 
587. 596; property of women in 771. 
777, 

Ortolan, author of ‘History of Roman 
Law’ 389n, 441a. 

Othello 533. 

Outcast ( see under 'f atita' ) ; excluded 
from inheritance or partition 610- 
611 ; son of, excluded from share or 
inheritance 611 

Ownership, arises, acc. to Gautama, in 
five ways in the case of all castes3 17, 
548 , arises by birth in the case of 
sons, grandsons, and great-grand- 
sons 552-554, eight modes of acquir- 
ing, acc, to Vasistha 317 ; exact 
definition of, is difficult 554 , how 
partition is a source of 549n , is of 
various kinds 554, long possession 
is not expressly mentioned as source 
of o. in ancient works 317; mode of 
transferring o. is by transfer of posse- 
ssion 319, of coparcenary proprety 
under Mitaksara 561 ; reasons for the 
view that o. arises from partition 
552-553 , special sources of o. among , 


brahmanas and the other castes 317 , 
to be distinguished from mere posses- 
sion 554 , whether understood from 
sastra alone 448-451 
Oxen, bow many were to be yoked to a 
plough 150n. 


Padas, 32, of which the king could take 
cognisance without a person's com- 
plaint 265. 


Padmavatl 108 

Pala, was equal to 320 raittkas 121. 

Fala, dynasty oi Bengal, founded by 
Gopsila 30. 

Palace, gate of, should face south 1 ; 
had dancing hails 180, had seven 
or eight storeys 180 , measurements 
of, acc. to Brhatsamhita 180. posi- 
tion and extent of king's 181 , should 
be in the centre of the capital 1. 

Palaka, a king 399, 

Falibothra (vide Pataliputra) 204. 

Fallava, dynasty in- South India 31, 


69, 162, 890. 

Pana, is ordinarily of copper 121 , of 
80 or 100 raktikas 121n ; weight and 
value of 120ff. 

Paucasiddhiqtika 889, 895, 898 

Paficatantra 5, 8, 25, 78, 111, 160n, 
161, 171n, 178,9490. 

Fancavun^a Brahman a 361, 

Panchayats 28C-281. 

Pandavas, army of 204 , started on the 
Great Journey in the Himalaya 939 

Pandita, supplanted purohita in course 
of time 126. 

Paqdu (see under Dbrtarastra) 55, 
68, 609. 

Panini 19, 38n, 46n, 47n, 66, 88, 117n, 
124n, 125n, 134, 140n, 141n, 144n, 
145n, 156, 183, 190, 330, 415, 434n, 
435, 464n, 487, 491n, 494n, 541.544. 
550n, 551, 555n, 58In, 660. 6S5a. 
707, 722n. 726, 734 , 754n, 762n, 
774n, 775n, 852u, 936, 

Pannilal, on • Kumaun local cnsioms 


author oi a work on astrology 
■onomy 906o, 916, 917, 9190. 
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Pari sara, author on Artbasistta 2 
Paii&ra, author of a work rn prosa 
715n, 718. 

Paraiaras, school of 2, 83, 233. 
Parisara, smrti of, 58, 124n, 185n, 211, 
432n, 646n, 668, 703n, 791, 869, 
892, 935, 942-44 , 946-47 , 949, 
952, 956. 

Para&ra-Madhaviya, 38, 124n, 185n, 
247, 258n, 259n, 260-61, 263-265n, 
270n, 275n, 277-78, 281, 2820, 283, 
284n, 285n, 286n, 287n, 292, 297-99, 
302, 303n, 305n, 311, 314-15, 317, 
326n, 328, 331n, 336n, 337n, 341o, 
342o, 345a, 346n, 347n, 348n, 354n, 
355a, 357n, 358o, 366n, 367, 379o, 
380n, 3830, 385n, 386n, 387n, 410a, 
412n, 4I9n, 421, 424n, 426a, 429, 
431, 432n, 434n, 438o, 439n, 441n, 
442n, 445n, 449n, 451o, 455o. 4S6u, 
457n, 458n, 460o, 462n, 463n, 464n, 
465n, 466n, 468n, 472n,473n, 477n, 
478o, 479a. 480n, 483n, 491n, 499n, 
501, 505n, 506n, 510o, 514n, 516n, 
521, 527n, 529n, 531n, 532n, 533n, 
539n, 540n, 545-46, 549, 551, 553n, 
556n, 580n, 581o, 582n, 585o, 586n, 
593n, 599, 607n, 609n, 620n, 621o, 
623n, 628n, 636o, 642. 709, 712, 
713o, 715n, 721n, 733n, 755o, 763n,' 
769n. 772o. 777n, 779a, 780o, 782, 
783o. 790n, 791, 793 . 800n. 810a! 
856o, 862n, 867n, 870, 877, 884-85, 
927, 9280, 929. 939a, 943n, 944, 
Piraava soo (same as smdra) 599. 
PSrasikas, custom of marrying one's 
own mother among 859n. 

Paraslata 791. 

Paraskara-grhyasiltra 828o, 856. 866 
880. 

Parasuritna, enjoyed earth for a long 

time by conquest of six evil tenden- 
cjes 53, 

Parasuramapratipa, a work, 46, 179 , 

1890,196,215 

Pargiter, author of 'Dynasties of the 
Kah age’ 900. 925n 

Fanbhasaprakasa (part of Viramitro- 
o»ia) 840n, 865o, S72n, 873o, 881. 


Parijita, a work, 581n, 589n, 625n, 656, 
660 , 686, 784n , different from 
Madanaparijata 581n. 

Parlksit, grandson of Arjuna 900. 
Panplava 415. 

P a r n a 1 a p a r v a t a— grahanakhyana of 
Jayarama 925 

Partition (see 'father', ‘grandmother’, 
‘mother’, ‘son’), chief matters to 
be discussed under, are four 563 ; 
Dayabhaga admits only two times 
for 567-568 , definition of 560-561 ; 
definition of p by Dayabhaga criticiz- 
ed by Dayatattva 561 , divergence 
of views about giving a share to un- 
married sisters at a partition 619-20 ; 
evidence of 638 , four times for, 
acc. to Madanaparijata 569 , genera! 
rule that p. once made is final 634 : 
grandmother’s right to a share at 

607- 608 , grounds of exclusion from 

608- 616 ; in certain cases allowed 
acc. to patuibhiga 607 , in the sense 
of mere severance of interest may 
take place by mere unilateral declara- 
tion of one member 562 , minority 
of a coparcener was no bar to 
573 ; mother’s right to a share 
at 605-606 , no share allowed to 
unmarried sisters m modern times, 
but only marriage expenses 620, 
of concealed property 635-637 ; per 
stirpes, explained 569-70, 632-634 ; 
provision for marriage expenses of 
unmarried sisters 619, provision for 
saihskiras of brothers 619, proposi- 
tions about 631; re-opening of, 
when allowed 634-636, 617, 618, 
nght of absent coparcener to claim 
634-635, rule that ail sons divide 
equally irrespective of whether they 
are sons of different mothers 607 . 
rule of equal division between father 
and son or brothers favoured by 
most smrtis 623; safeguarding 
minor’s share at a p. 573 , son’s ngbt 
to demand partition from father took 
ages to evolve 563-564 ; son’s right 
to partition encouraged from reli- 
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gious sentiments 571-72 , son's right 
to p. in father's lifetime existed even 
in Vcdic age 564-565 , three main 
times for, according to Mitaksara 
568-569 , time for 563ff, two senses 
vir, division by metes and bounds 
and severance of interest only 562 , 
under Dayabbaga no p. can be claim- 
ed as Jong as father is olive 569. 
Partition Act (Indian) 5S6n, 

Partnership 460- 470 , ancient dharma- 
siitras are silent about 469, duties 
of partners m 466-67 , liabilities of 
partners in a 46G , Maou extends the 
rules about distribution of fees 
among sacrificial priests to partners 
m 469 , qualifications of partners in 
467-468 , rights of partners in 467- 
468, shares of artisans m profits of 
p 468. 

Partnership Act (Indian) 467n. 

Parvan days 737n 
Parvana sraddba 737, 

Passage (see 'way') 737 
Passports, superintendent of 149 
Past, diametrically opposite views 
about 24 4. 

Pastures, superintendent of 149 , pro- 
vided round villages and towns 161, 
499-500 

Patahputra, administration of, as des- 
cribed by Megasthenes 183 , bad a 
wall of wooden palisades 180 , Patau- 
jah’s references to 183.^ 

Patafljall, author ofMahabhasya 4fin, 
88, 124U, 125n, 144n, 183. 
patliak, Prof K B 924n 
Patita (see under partition), beingp 
entailed loss of estate or inheritance 
only if no prHyaib.tta was performed 
S47n, 615 , daughter of p was not 
treated as p. 616. gbatasphota for 
outcastmg a p 610n . 615 , son o 
p was excluded from partition or 
inheritance and even maintenance 
611, 616-17. who was p. 61“ 
women, even if they pe> iformed no 
prayascitta, were not to be cast on ft. 
streets, but were to be given main- 
tenance 615. 


Patni, meaning of 707. 

Patriarchal family, father's powers m 
563. 

Fannarbhava, a subsidiary son 661 , 
definition of 648. 

Paura-janapada 93-95. 

Penal Code (Indian), 300, 395 , 473n, 
479n, 512n, 513, 518n, 523n, 529n, 
531n, 532n. 

People (see under ‘subjects’), also 
spoken of collectively as Visnu 25 , 
calamities of, have graver conse. 
q lienees than those of the capital 233, 
protection of, consists in preventing 
external and internal aggression 56, 
protection of, highest duty of ruler 
56 

Perjury, entailed secular and also other- 
worldly consequences 351. 

Pe shwa’s Dianes 377. 

Philosophy, purpose of all branches of 
Indian is the quest of truth 247. 
Physicians, punished with fines for 
being careless or for not unfonmng 
officers in serious cases 149 
Pigeons, employed to carry official 
letters 149. 

Pilgrimages to distant places, forbidden 
in Kali for brahmanas 953 
Pindas (see under sraddha) 

Fiprabva vase, writing on 307.. _ 

Pisuna, author of a work on rajasastra 
2 , 83 , 233. 

Fisunaputra, a writer, 2. 

Pftamaha, smrti of 262-63, ' ’ 

269, 261-82, 285, 288, 291, 296, 8, 

327, 362-65, 367, 369n, 372n, 373, 
379, 862, 

Pitimahasiddhanta 889 _ 

Pitreathas, from Matsyapurana 64Z 

tents of 293-294, faults m 29 . 

reasons which make a p 

He 299 rules about amendment 

S.ruies about pr^rence.^ 

rr^tenSsofap about 
tune 29 i 293-94 v«r*o as 

immovable property 293 • 

Sanskrit words for 292, was 



Genera] Twin 


105 ' 


ini 

down with all details when defendant 
appeared 292 

Plato, approved of slavery unreserved- 
ly 15n; author of 'Republic' 50, 
author of ‘Laws’ 114a, 244n ; end of 
State was good life, acc. to 237. 

Plea, of former judgment how proved 
301. 

Pledge (Hilhi) . classification of. acc to 
Niirada and Brhaspati 428 ; duty of 
person who accepts a p to take pro- 
per care 432-33 . debtor is respon- 
sible for the loss of 452-433 , general 
role that a p to be enjoyed carried 
no interest 430 , if p lost or deteno 
rales without any fault of the 
creditor, debtor to bear the loss 
132-33 . person making a p of the 
same thing to two different people 
was pnmshed 432 subject of p is 
lost if not redeemed within the period 
of grace 429, three rules of Yajfia- 
% al tya about 42S-29 . what is 
sapralyay a p 430 

Pliny 901 

Poison, effects of, on various birds 84 

Poisoned food and fire S 4 . 

Poisoning of Lings, measures against 
S3 

Pollard, antbor of * Conscience and 
liberty' 54 <n 

Pollock 554. 555 

Portents, in the heai ens, sky nnd on 
the earth before an invasion 227. 

Possession (see under 'tille’J , advene 
p against minors and others 32S , 
dii ergence of news about the rela- 
tion of title to 317 , exception to the 
role of loss of ownership, by long 
327 , for three generations without 
break prevails oier bare title 319, 
long p not mentioned m ancient 
works as a source of ownership 317 
meaning of trip irttsa p 31S , mean 
mg of long p 320-321. must have 
file characteristics m order to he 
valid 31S. of agnates and cognates 
is cot necessarily rdierse 326 of 
cue co-o.vner is ordinarily fo- all co- 
133 


owners 327 , one who pleaded mere 
possession and no title was deemed 
a thief 318, periods of adierse p 
that gave rise to ow nership acc to 
different waiters 323 , principal mode 
of transfer was dehtery of 319 
some tests prescribe for loss of 
ownership short periods of 325-326 
was nine points of law in ancient 
India 431. 

Power, corrupts a man 114 
Prabandhacmtamani 193, 283. 
Prabliakara, a writer on Mimamsa , 55Q, 
was called Guru 53Gn 
Prabhakaravard liana 63 
Pradeslr, an officer 252 
Pradhan , Dr , author ol ' Chronology 
of Ancient India, ’ 925n 
Pradtivaka 272 

Prnjapati, smrti of 3D9n. 429 495, 
571n,586, 712,738, 92a 
Prajapati. story of 845. 
Prajnapanopiinga, a Jain work HOn 
Prakasa, a work 568n, 588n, G05n 
Prakimaka, meaning of. 251 . meaning 
of, acc, to Kautilya 258 
Pramati Bhargaia. an nvatfira of 
Visnu, wall uproot mlecchai and 
heretics at end of Kali, 92a 
Prana, a hymn 75 
Pran Nath, Dr 134n,140n 
Pratibhu, see under ’ surety ' 

Pratij na-yaugandharay ana,ap1ay2Un 
Pratima, a nataka 78, 277n, 

Pratimdhi (substitute}, rule' as to, in 
the Mimamsa 654-655 
PratyakaUta 200. 

Praiahnna, Jaivali, a king, asked 
Svctaketu fiie questions 
Prai aradhyaya 6S6 
Praiaramaiijari 692 
Praiarasena, a Yakamka emperor ubo 
performed fonr Asiami’dhas 70 
Prayascitta, for murder depended on 
caste of murderer and of the murder- 
cd 528 ; for woman raped 532 , for 
adultery 946-47 
Prayascittatattia, 92S 
Prayascittaviteka 94 Sn 
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Pre-umption , right of, allowed in favour 
of brothers, sapindas, sagotras, 
neighbours &c 496 ' 

Price, inadequacy of, how determined 
493 

Priests, distribution of fees among 16 
sacrificial 470o , three kinds of 
sacrificial 409- 

rnmogemture, in succession to zamtn- 
dart or raj 631 

Princes, went to famous seats of learn 
mg for study 50, 

Prisoners, set free on coronation SO, 
Prisons Act (Indian) 403. 

Private defence (see under ’atatnym) , 
right of, as to person and propertj 
517-18 , right of, should not be 
exercised if there is time to report 
to ling’s officers 51 7 
Prire-fighting (see under ’saraahiaja’) 
Proof, circumstantial evidence ns 356- 
357 . comparative strength of the 
several means of 306 ; divine means 
of, are ordeals 304 , divine means 
of, when employed 363-364 , human 
means of, are documents, witnesses 
and possession 304 , means of, are 
either human or divine 304 , means 
of, appropriate to several kinds of 
disputes 305-306 , of part of claim 
may in some cases be held p of whole 
claim 348n, rules about variation 
between pleadings and p, 347-349. 
Property, (see under ’self acquired 
property ■ separate property 1 ) , 
ancestral p . explained 576 , diverg- 
ence of views as to concealment of 
joint p by one co-owner being theft 
636-637 , impartible by its very 
nature 585-590 , is of two kinds, 
movable and immovable 490, 574 , 
is of three Linds, land, mbandha and 
movable 574-575, joint family p„ 
what is 576 , may be joint family 
or separate, 576 , no distinction 
between ancestral and separate under 
Dayabbaga as to alienation 576, 
persons that acquire by birth an 
interest in ancestral p. 576 , rules 


I Fol. 

about partition of joint p concealed 
by cosharer 636-637 , separate p, 
includes self-acquisitions 576, 
Prostitutes, a fifth caste acc. to Mitit- 
sari 801 , do not sever tie of blood, 
acc, to modern decisions 801 , rales 
about persons visiting p, 481-482 
Province, administration of, in a State 
141-142 , each p kept a recotd of 
good and bad events 143n, Governor 
of p was called Upanka 141. 

Prfbfi, adopted by KunUbhoja 675 
Prthu, levelled the earth 183 , oath 
administered to 33, secured king- 
dom through vtnaya 52 , V«nu 
entered P 281 

Prthviraja, Chohan hero 684n 
Prthviraja Rasan, a nark 684n 
Psalms 425n. 

Public roads, nuisances on 508-509, 
Piiga, meaning of 281 
Pulakesin, a Calukya king 70, 
Punishment ( see ’ banishment ’, 
’brahmana’, ‘death’, ’impalement’), 
alternative p of fines in hen of the 
cutting off of a limb for theft &e. 
256 , award of, depended on motive, 
sex, nature of offence, time and place 
&c 391-92 , banishment as 404 , 
branding of several marks on fore- 
head as p for several offences 397, 
403, by cutting off fingers, hands and 
feet was common in case of tmeves 
and pickpockets 256, 402 , by cutting 
off the limb wherewith a low man 
offended against a brahmana 389, 
by cutting off the tongue in the case 
of a sudra who abuses a brahmana or 
ksatnya or loudly repeats the Veda 
40Z, confiscation of all property 
as p 404 , corporal p, assumes 
various forms 395-396, enhanced 
for repeating offence 404-5, 523, 
exemption from p. on certain grounds 
such as intoxication, lunacy, mistake 
417, fear of p keeps all beings unde r 
control 292, fine and corporal 
punishment was to be pronounced 
by the Hog on recommendation of 
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chief justice 391 . fines. were the 
ordinary p tor many offences its 
ancient India 590, for accidental 
death none 528, for abetting a 
crime 529, for abuse and defama- 
tion was less for offenders of higher 
castes 395 , for adultery 256-257 , 
for adultery and rape depended on 
caste of the woman and of the 
offender 395, for adultery very 
severe in ancient texts 401, 533, 535, 
for a person charging an innocent 
man with theft 255 , for committing 
nuisance on the public road 508 , 
for defiling water of hoty tanks, 
rivers etc 509 , for incest 533-34 , for 
judges taking bnbes and for minis- 
ters disposing of a matter wrongly 
386, for making breaches in a 
boundary 509 , for misappropriation 
of the property of guilds and other 
groups 489 . for moneylenders 
charging interest exceeding rates 
prescribed m smrtis 422 , for rash 
driving 528, for theft more severe 
in the case of offenders of higher 
castes 395, for unnatural offences 
534, for witchcraft 405-406 , four 
methods of 391 . fourteen places of, 
acc to Brhaspati 396, imprisonment 
lor life asp 403, may be inflicted 
on offenders of lowest castes by the 
persons offended 408, mild p pres- 
cribed on account of the doctrine of 
karmavipaka 392. most important 
purpose of, is deterrant 389, no 
corporal punishment for a brahmana 
offender except sharing of head, 
branding 396 . of death not inflicted 
on brahmanas and women under 
Bombay Regulation 14 of 1827, 397 , 
of death prescribed even for 
brahmanas by Katyiiyana and 
Kautilya 398-99 , of death pres- 
cribed for certain offences 400- 
401 ; one purpose of, was reform and 
redemption of offender 390 , proper 
p. for a brahmana offender 397, 
purposes secured by p, for crimes 


388-90, rigour of p. lessened by 
Yajnavalkya and later smrtis 390. 
seventy of, depended on caste also 
395 . sharing of the bead as p 403 , 
ten places where p may be inflicted 
396, that could be awarded by 
inferior tribunals 391 . whipping as 
p 403-404, women were arvarded 
lesser p than men 394, 533 , women 
were to undergo cxcission of a limb 
where death sentence could be 
inflicted on males 394, 533, 

Pupil, rules as to his behaviour towards 
his guru’s wife in Kali age 953-54. 

Puriina, a silver coin 122, 420n 

Parana 10. 

Puranas, are rich in Dbarmasaslra 
material 871 , are authoritative for 
all people 853 , conflict between 
smrtis and Puranas 871-873 , pro- 
cedure of coronation m72; state 
that in Kali age kings will mostly be 
siidras 10 . wax eloquent over the 
importance of Bharatavarsa 137, 
dharma which is declared in, is misra 
873, several p must have been known 
871 

1 uranas, passages of historical impor- 
tance in 899ff 

Purchaser , buying from one not the 
owner in open market is not liable 
to punishment 463 , duty of, to 
closely examine the thing to be pur- 
chased 492 , from one not the owner 
is liable to be punished if he purchases 
in secret 460 , gels indefeasible 
title only after three generations if 
price wholly or partly not paid 494 , 
has, in order to escape punishment, 
to produce vendor or prove purchase 
in open market 463 , liability of, if 
he docs not take delivery after pur- 
chase 490, 492 , may resile from 
purchase within a certain tune 490- 
491 ; period allowed to p for exami- 
nation of thing bought 492. 

Purobita, called saviour of kingdom 
117-18 , included among mantrin^ 
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by some write** 119. had full Jlms 
diction over penances 119, made 
the king ready for battle 11 s, most 
eminent of the high functionaries of 
the fang 113; must know ritual of 
five kinds 119, qualifications of 
117-18, sainvatsara took 01 er some 
of the functions of 126, to be con 
suited by king after ministers were 
consulted 110,119, to be distingui- 
shed from rtvi) 118 , waning of the 
importance of 126, was expected to 
remove calamities, diunoand human 
119; was often hereditary 119 

Turn, though youngest son, was made 
king by Yayali 42, 14 

Pururavas S3, S4S 

Purusa (bailiff), duties and qualifica- 
tions of 278. 

Purusakara (human effort), and datva 
(fate) 168-169, is superior, acc to 
Matsyapurana 170, 

Purusartha rules are recommendatory 
and violation of them does not 
vitiate the sacrifice 550n, 609 

Furueirtbas; artha is the chief among 
three p acc. to Kautilya 241 , 
dharma is tne highest among three 
and kama tbe lowest 9 , three p are 
secured for people by righteous king 
239 

Purvamimamsa (see under 'Jaimim') 
38, 605, 637. 695. 864. 

Puskarasadi 524. 

Pusyagupta, a vaisya, was governor oi 
Surastra under Candragupta Maurya 
117. 

Pusyamitra 32, 116, founder of Sung* 
empire 39 killed bis master Brbad 
ratba, last Maurya king 36 , perfor- 
med As’vamedhas vo. 

Pupyasnina 407 

Putresti, sacrifice, 680n 

Putnka, (see under 'Maiden , ‘putn- 
kipotra ’) 647, 657. 

Pumkipstra 657-659, definition of 
647, 657, divided property with 
subsequently born aurasa son 651 . 
offers piads to his maternal grand- 


father and takes latter's wealth 642 , 
659. recognized in modern times 
only among Nambsdris m Malabar 
657, 659 ; said to be equal to the 
aurasa son 657, traces of, found 
oven m Kgveda 657-58. 

Queen, qualities of principal 80. 

Queens, of vanquished kings had to per- 
form tbe duties of maids at the 
time of emperor’s coronation 69 

liaghavan, Dr V. 252n. 

Ragliu, Kings of the family of, became 
mums in old age 101, 

Raghunandana, 246, 323, 37Bn, 544, 
668, 701, 718. 735 , 799. 91Qn, 911 

Raghuvamsa, 8, 17, 28, 41, 44, 49n, 
52, 56, 63 , 78, 82, 101, 112, 135, 
187, 223n, 230, 269, 407, 896. 

Rainfall, amounts of, in the severs’ 
provinces of India, acc to Kautilya 
147 

Rijadharma 1-241 , discussed in 
works from ancient times 1 f energetic 
undertaking said byBrhaspati to be 
the root of 169, literature on, is 
extensive 13 , proximate ends of 238- 
239 , purpose of the study of 236- 
237, said to be the root of all 
dharmas 3 , ultimate goal of 238 , 

Rajadharmakanda 13, 23n, 28, 42, 61n, 
75n, 125n, ICO. 178n, 179, 181, 
19In, 228, 234, 277n, 949. 

Rajadharmakaustubha 13 , 38, 43 , 72, 
74, 76n, 77n, 79-Sln. 82, 107, 118, 
119n, 179, 182n, 183. 

Rajan, meaning of 37-39, 63 

Rajanitipraka& (part of Viramifrodaya) 
13, ISn, 25, 38-39, 43-44, 48. 59-60, 
66, 71 - 74 , 76n, 79-81n, 82-83 , 99, 
105, 107, 118, 120, 125n, 1320, 160, 
1638, 170, 178, 181,191-92,211,217, 
224, 227, 228, 230, 234, 243, S73n. 

Rajanitiratnakara 13, 25, 39, 70, 96, 
107, 118, 160. 187n, 189n, 201,271s- 
274a, 277fl, 278. 

Raja Rao, Mr M. S79n 

Rijasastra, expounders of, see. ta 
Anusisana-parvs sad Sasilpsm 2, 
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56 . expounders oi, acc to Kautilya 
3, expounders of, acc Nitipraka- 
sika 4 

Rijasekhara, author of Kavyamimamsa 
47n, 67, 136 

Rijasuja64,llX, 962, Abbisecaniya 
is the pnncspa! nte in 73 ; isti called 
Avesfi therein can be performed only 
by Ksatnyas 3S, performed by 
emperors 70 

Rajataraugini 31, 40, SO, 100, 113, 115, 
120, 163-64, 1S4, 18Sn, 198, 270, 
374 , 393 , 396n, 397,403,457,484, 
488, 494, 817. 897, 924n, 934 

Rajya, compared to the body with lls 
various organs 18 , elements of, 
generally said to be sei en 17 , mean- 
ing of 19-20 , preservation of the 
elements of 17-18 , relative import- 
ance of the elements of 17 . several 
elements of, arc complementary of 
each other 18 

Rajyavardhana, murdered by Sawnka 
31. 

Rika (full moon) 388. 

Rakhka, weight of 121n 

Rama, 42 , education of 49 , ideal 
King 96 : performed Asvamedha in 
the company of a golden image of 
Sits S45-S46 , virtues of 62 , was 
to be made Crown Prince with 
people's approval 29. 

Raraa&tno, famous judge at Peshw a's 
court 386. 402n. 6B4n, 713 

Ramayana 2, 6, 21, 24 , 29, 37. 42, 46, 
47n, 49. 53n, 62, 71, 77, 95-95, 105- 
6, 108, 129. 171, 177. 180 190, 193, 
203, 209n, 214, 243, 846 

Ranade, author of 'Rise of the Maratha 
power’ 106 

Rape, punishment for, differed acc, to 
caste of offender 532. 

JUpson.on * Indian coins ' 89, 121a, 
122a, 308 

Riftra (territory of a State) 132ff, 
composition cf the population of 133 ; 
Is most important of the seven ele- 
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rnents of a State 132 , what consti- 
tutes 136. 

katoavah, a drama 937 

Ratmns, give the kingdom to the king 
29, 112, headman of village was 
one of 154 , twelver, enumerated 
111-112 

t 

Raltaraja, a Silira king 194. 

Ravana 52, 55. 

Reasoning, to be followed rather than 
strict letter of the text 7, 867. 

Receiver, appointment of 291. 

Recovery of debts . agriculturists and 
king's servants were not to be arr«st 
ed for, at certain times 440-41 , 
creditor employing modes for r 
other than a suit, when debtor deni- 
ed the debt would lose Ins claim 
and was liable to be fined 439 . 
creditor could hold debtor in 
restraint openly, if custom of country 
allowed 440 , from debtor unable 
to pay was made by making bins 
work in the bouse of the creditor if 
of same or higher caste 440 , from 
debtor of brahmana casle to be made 
by easy instalments 440 , harsh 
legislation in ancient societies for 
441 ; imprisonment m civil jail of a 
debtor in modern umes 440 ; modes 
of 438-441 , modes of, differed 
according as debtor admitted lia- 
bility or not 441 ; priority among 
creditors as to, depended on time 
and caste of creditor 441; seven 
principal topics of 418, sitting at 
the door of the debtor for 438-39 . 
when debtor admitted debt and yet 
complained against creditor who 
employed proper mode of, be was 
liable to be fined 439-440. 

Registration Act (Indian) 314, 431n, 
432n 

Religions efficacy ( see under 'doctrine 
of spiritual benefit’). 

Religious ntes, wcompetcncy to per- 
form, owing to bodily or rncutj] 
defects 608-609, 
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Reply of defendan t, faults of 302 , four 
kinds of 300. 

Representatives, of parties to suits, 
when allowed 288; rules for payment 
of wages to r. 289; who is to 
appoint r of parties' and whom 289. 

Republics, eleven, mentioned m 
Buddhist works 90 , in ancient India 
87 , procedure of, was the same as 
for the deliberations of Buddhist 
Sangha 90. 

Restraint of senses, is the whole 
purpose of all sastrac 52, necessity 
of, for kings 53 ; why man must 
practise 55 

Res Judicata, (see 'plea of former 
judgment' ) 300 ; how proved 332 , 
rule of constructive 306. 

Re-union 763-769; devolution of 
estate after 767-769 , who can enter 
into 766 

Revenue, levied on crops varies acc. to 
the way in which water was employed 
163. 

Reversioner, on the death ol a widow 
711. 

Rgveda, 28-29, 32, 41, 58. 63-65 , 75n, 
77n, 92-93, 104, 118, 124n, 125n, 
127, 132, 135, 153, 162, 179, 190 
200, 205, 212-13, 228-29, 244-45, 
276, 353 , 359, 361, 388, 414-15, 
519.534,543,541,564-65, 588, 6I2n, 
656. 657n, 658, 660, 679n, 689, 714, 
753n, 754n, 770, 776a, 863, 886, 
887, 933; morals in 534. 

Riktha, meaning of 543, 551n. 

Road, cess recovered by king's officer., 
197 , width of 181. 

Romaic, an astronomical Siddhanta 
896 

Roman Catholics, harsh laws against 
547n. 

Roman Law 326. 

Roraapada, lung of Abga 164. 

Rome 389o. 

Roth 16. 

Rousseau 31 


Routes , land r, bupenor to water r. 
225 . to the Deccan and south more 
profitable 225. 

Royalty ( see under 'kingship 

Rta, conception of 244-245, 

Rudradaman, accomplishments of 49; 
a Ksatrapa, was elected ruler by the 
people of Surastra 30, 44 , inscrip- 
tion of 94, 105, 117, 162, 185.890. 
repaired SudarJana lake at great 
cost 60, 162 , restored kings to their 
thrones 71 , treasury of, overflowed 
with gold, silver and jewels 197. 
uprooted the Yaudheyas 39. 

Kudradbara 668 

Rudraskanda, commentator of lvliadira 


Gr 692. 

Rule, acting contrary to a r, haiing 
an unseen or spiritual purpose ice 
ders the principal act itself null and 
void 837-838. 

Rulers, grades of 63 , mentality ol 
foreign 102 , women as 40 

Russell on ' crimes ’ 432n 

Sahara, commentator on Jaimini's 
sutras 20, 38, 72, 121n, 143n, 471, 
515n, 527n, 550n, 556, 637n, 655, 
676n, 677n, OSG, 695n, 704n, 705, 
719, 725n, 731n, 770n, 828, S32n, 
835-37. 841, 849, 851n, 864,870, 
9050, 938, 963-64. 

Sabha (sec 'court of justice'), 276- 
277 , three kinds of 278n 

Sabhaparva 2, 42, 46, 50, 53n, 54, 
560 , 59, 61, 67-68, 78, 106,108, 
111-12, 127, 135, 152. 154, 162. 168, 
172, 179, 200, 206, 232, 330, 542n, 


889, 937, 955u, 

abhyas (puisne judges) 273, at leas! 
three to be appointed to associate 
with the chief justice 273, dtttyo . 
tobnng round the king to the path 
of right 274; must be preferably 
brihmauas 273 . qualifications of 
273 , were to be distinguished iron 
learned brahmanas who attend#! 
court and tendered advice 374 
fined If they decided throughput' 
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ality, greed or fear 385 , who wer» 
not to be appointed as 273-274 
Sacban, Dr (translated Albernni’s 
■work) 166, 376n 

Sacred Books of the East 66, 282, 289- 
90, 605n. 733n, 8S6n, 887, 922, 934, 
Sacrifice, performer of, -was supposed 
to be endowed with a celestial body 
32 , of animal forbidden in Kali 
945-46, 964. 

Sadacara (sec under ‘custom ’) 825ff , 
meaning of, acc to Mann 827, 856. 
Sidhyapala (see under Furusa). 
Saffron, monopoly of king in 197 
Sages, difference m spiritual merit 
between ancient and later 889 , 
seven, suspected each other of theft 
359n, transgression of dharma among 
ancient 889. 

Sahadeva 69. 

Sihasa (.crimes of violence), 525-530, 
definition of, 525 . distinguished 
from theft 525 . four kinds of 525 . 
heavier punishments for 525 , king 
not to tolerate one guilty of crimes 
of violence 525, principal crimes 
included under 526 
Sahasa (meaning 'fine'), throe varieties 
of, lowest, middling and highest 520 
Sahodha, son, definition of 648 , 
becomes the son of his mother’s 
husband 660 

Sabyidrikhanda 13S, 929 
Saisnnaga dynasty, see Sis'unika, 

Saka king killed by Candragupta (a 
Gnpta king ) 86 
Sakata, smrti of 664, 679, 683 
SaLta works prescribed wine as offer- 
ing in worship 966, 

SaUis, doctrine of three 171 , relative 
strength of 171 ; theory of, in rein- 
tion to theory of mandalas 222 
Sakulya, meaning of 746-47. 

Sikuntala 37, 52, 54 , 63 , 243 
Sakyas (see under Bauddhas ) . busi- 
ness of State how earned among 
90 , capital of, was Kapilavastu 90 , 
openly declared Veda to be unautbo- 


rltative and ianght doctrines oppos. 
ed to it 871. 

Salaries, divergence of views about s. 
mentioned by Kautilya 120, 125 ; of 
officers over 10, 100 or more villages 
142 , of officers and servants stated 
by Kautilya 151 

Sale of Goods Act (Indian) 465n, 
492n, 495n. 

Sale, (see under 'pre-emption’, 
'purchaser') , by one who is not the 
owner 462-465 , by one who is not 
the owner, should be rescinded 462 . 
conditional s, defined 493, deed of s. 
should mention the wells.trees, houses 
on land sold 494 . definition of 495 , 
for arrears of land tar 493, 495. 
liability of vendor if he does not 
deliver property after 490, periods 
for rescission allowed m s of various 
things 491 , procedure as to s. of 
land 496-497 , rescission of 4S9-491 , 
was clothed with formalities of 
gifts 497, 567, what becomes of 
earnest if s.'gacs off through default 
of vendor or vendee 491 , when 
inoperative 492-493. 

Salic Law 40 

Salmond, author of a work on 'Juris- 
prudence' 238, 319n, 320n, 547, 
554, 

Salt , State manufactured s and levied 
a duty on salt imported or mauufac- 

r tured privately 196 

Silva, besieged Dviraka 208, 214 

Salya 204 

Salyaparva 58, 79, 112n, 210, 214, 
S96n, 904, 908n, 909, 911-12, 915, 
918. 

Sima (an upiya) . isol five kinds 174. 

Samiharlr, duties of 131, 143, 253, 
276 

Samihvaya 540-41 , rules of liyula to 
be applied to 540 

Samiuodakas 752-753 , limns of, as 
heirs 753 

Samatata, acountiy 68 

Simaveda 76, 77n, 
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Samavidhana Brahraana 66, 76 
Samayaprakasa, part of Virairntrodaya, 
928n, 930, 

Samayamayukba 930, 94 tn 949, 964. 
Sambandhatattva S78 
Sambandhaviveka, a work 878 
Sambara, as a writer on liajasistra ir 
Santiparva 2 

Sambhaji-raje-carifra, a work Sin 
Sambhala, village, where Kalkin will 
be born, 923 

Sambhuya-samutthann (partnership) 
466-470. 

Samrij, meaning of 63 
Saihsarga (association) , with sinner 
was of nine kinds 614, 944 
Sathsiktiya, mantras 78. 
Samskarakaustubha 669, 678. 678-80, 
683n, 688-89. 695, 697, 877, 955 
Samskaraprakasa 771. 

Samskarasira 873n, 

Samsravya, mantras 75. 

Samudragupta 44, 68-69, 71 , 89, 108, 
115, 213 , accomplishments of 49. 
Samvarta. smrti of 264, 277, 312, 313n 
947, 951, 968, 

Sainvatsara (astrologer) 12G, king 
depended on, in all matters 12G. 
Samvid-vyatikrama 486-489, 

Sandat 326n 

Sandhi (treaty), different kinds of 
224 . , with whom should be made 
225. with whom should not be made 
225. 

Sandrakottos 204 

Sangha, four qnahties of the wise lea- 
der of 88 , gambling causes dissen- 
sions among members of 233 , in- 
cluded m the Vahika country brah- 
manas, ksatriyas and others 88 , king 
Was allowed to take away wealth of 
heretical 188 , of Licchivikas, Vrji- 
kas and others 89 , of Vrkas, Tri* 
gartas, Yaudheyas, Pars'us 88 , two 
kinds of, known to PSnini 88 
Sangraha, a work, 309, 311, 379n, 435, 
S48n, 563, 572, 628n, 629n, 872, 928 
Sangrahana 531-535, of three kinds 
531 ; punishment for, varied acc, to i 


f Vo], 

caste and other circumstances 515, 
Sankara (see ' samsarga ’). 

Sankara, author of Bbasya on Vedanta- 
sutra and several Upamsads 46n,227, 
669n, 719, 833n, 888, 964n, 968n 

I ' 

Sankarabbatta, author of Dvaitamr- 
naya 878, 

I 

Sankaravarman, king of Kashmir, plun- 
dered 64 temples nnder pretext ol 
supervision ISSn 

Sankha 101, 160, 209-10, 277, 316, 
320, 338n, 395, 398n, 401, 524, 568- 
69, 581, 592, 598, 620n. 702,725, 
/ 771, 776n, 960 

Sankha-Likhita 44 , 45, 59, 135, 137, 
165n, 175, 242-43 , 246, 332,346, 
354, 355a, 358, 366, 371», 372, 389. 
393, 398n, 403-4, 469, 504, 509, 536. 
568n, 569, 572, 586, 598, 610n, 625, 
640, 641, 642n, 644, 651, 759n, 763 
790, 803n, 932n 

Sankha-Likhita-dharmasiilra, spmat 
ly studied by Vajasaneyins 853. 
Sinfchayana Brahmana 600n, 905 
Sinkhayana-grhya-sutra 922, 
SSnkhiyana-srauta-siitra 887n, 
Sankhya 169. 

Sannidhatr. duties of 143. 

Sannyasa, whether forbidden in Kali 
960-61 

Sannyasin, see under Yati 
Santa, adopted by Lomapada 675 
Santana, younger brother of Detapi 
became king 41, 164 , 609. 

Santatiya, mantras 75. 

Santiparva, 2-6, 8, 10, 12, 13n, 17o, 
ISn, 21-28, 30-31, 33-34, 37,40. 
44-45, 48, 50n, 51, 53n, 56-59, 6In, 
62, 67-68, 70-71, 78-79, 87, 101, 
105-107, 118, 127, 131. 138, 141-42, 
150-51, 167-68, 173, 175. 179-Si, 
185-86, 189-90, 199, 202, 203, 20', 
209, 211, 215-16, 22In, 222, 22°», 
239 , 244-45. 2730, 353,389,392s, 
399, 4Q0n, 404n, 521, 524, 609n, 
614, 86ln, 875, 685 , 890-92, 913, 
937, 943, 952, 955 
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mi 

Sapathas [special oaths) ; employed in 
disputes of small value 358 , take 
time for decision 358 
Sapinda, aco to DayabbSga 741-43, 
747 ; two meanings of 733-736. 
Sapindas, arc of two kinds, got raj a and 
bhtnnegotra acc to Mitaksara 732 
Saptndikarana, a sraddha 737 

Saradacharan Mitra, Mr Justice 559, 
560 

Sarama, bitch of the gods, was sent 
by Indra to find out treasures of 
Pams 127 

Sarasvativilasa, a work, 17, 118n, 119, 
171-72, 184, 200, 219n, 220n, 221, 
223 . 243n. 258, 263, 264n, 265n. 
272n ,273, 276n-278. 281n, 282n, 283 . 
285n, 286n, 297n, 300n. 302n, 303n, 
310. 312, 318n, 321. 326, 332, 342n, 
352n, 358, 367n, 382n, 393n, 413n, 
419n, 423n, 429n-32n, 434n, 441n, 
451, 455n, 464n, 472n-74n. 476n, 
477n, 479n, 485n, 489n, 492n, 493, 
494n, 512n, 525n, 540n, 545, 549n, 
551, 553n, 554n, 562, 563n, 610n, 
612, 63 6n, 638n. 678n. 692, 698 
721, 761n, 774n, 778n ' 

Sardesai Mr G S , editor of 'Selec- 
tions from Peshwa's Daftar « 400. 
Sarlraka-bhasya of Sankara 725, 73ln 
Sarkar, Mr Golap Chandra, author of 
■Hindu Law - and of a work on 
■Adoption 1 44In, 662 , 664n, 690n 

Sarkar, Mr Himausu Ehushan 641n 
934n 

Sarkar. Mr Ivishon Lai on ‘Mimamsa- 
rules' 640, 677n, 841-42 
Sarkar. Prof. B K 20. 94 
Sarvadhikan, Tagore Law Lectures of, 
ou inheritance 744n, 757n, 75Sn' 
760-61. ’ 

Sarvajna-Narayaua, commentator of 
Sfanusmrtt 150n, 78Sn, 789. 

Saanka 31 

Sastra, m case of conflict of s with 
rational or equitable rule, the latter 
prevails 9. 

134 


Sastradfpika, a work of Farthasarathi 
677n, 828n, S31n, S36n, S44n, 850n, 
852n, 853. 

Sataghni 213. 

Satapatha Brabmana 21, 26, 32, 41, 
65-66, 111-12, 153, 180, 415-16, 
527n, 565, 613, 641, 845, 877, 886n, 
887-88, 9Q7n, 964. 

I 4 

Satatapa 145n 

Sat-tnmsan-mata 487n, 882n. 

Sattia, sacrifice extending over long 
periods to be performed by brah-. 
manas 938. 

Satru ( enemical king), kinds of 219, 
Satrngbna 203 
Satyankara 435 

Satyasadha, srautasutra of 28, 278n, 
653n, 655, 686, 94 In. 

Saudayika, a class of stridhana 775 , a 
comprehensive term for several 
kinds of stridhana 778 , definition of 
778. 

Saudra [son of a brahmana from a 
sudra wife ) , is a secondary son and 
technically not an aurasa son 599, 
646, 648, 656 . styled Para&va also 
648, 656. 

Saunaka, smrti of 183 , 599, 614, 655, 
656n, 664, 668 , 675-676, 682-83, 
687, 689,926 

I 1 

Saunakiya 230. 

Saupama, a hymn 229 
Sauptikaparva 168,‘ 206, 209, 232. 
Sautramani, an isti, prescribed as a 
me for regaining a kingdbm 26 , 
offering of wine cups in 865, 940, 964, 
Sauvira, king of, was killed by his 
queen 85 

Say ana 65, 66n, 229, 361, 770, 886n. 
Schools, of Hindu Law 878, 887n. 
Schrader, Otto 924 n. 

Scripts 308 

Sea, whether known to Vodic Aryans 
933 , made undrinkable by brahmanas 
937. 

Sea voyage, forbidden in Kali 610n, 
®33-3S , propositions about 937. 
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Selections from Peshwa's Daftar, (see 
under 'Sardesai') 402n, 405n, 713 
Self-acquired property 039-640 , dif- 
ferent kinds of 579-581 , of a man 
is inherited per stirpes by his son, 
grandsons, and great-grandsons 700, 
son acquires by birth an interest in 
father's s. p , acc, to strict theory of 
Mitaksara 639 , son has no power to 
prevent father from dealing with 
latter’s s p 639 , Visnudharmasutra 
declared father’s absolute right 
over G39 

Sen, Dr. Priya Nath 387, 441n, 427n, 
497n. 

Senart, 91 

Sen-Gnpta, Prof, P. C 903-4 
Separate property, (see under 'gains of 
learning’, ’self-acquired property 1 ) , 
is not liable to partition 585 ; kinds 
of 577 . recognition of vidyadhana 
as s p was the first inroad on the 
conception that all property belong- 
ed to the family 578 , slow growth 
of the concept of 578 
Servants, ancient dharmasutras men- 
tion only two kinds of 482, difference 
between slaves and s 484 , four 
kinds of, besides slaves 482 , loyalty 
inculcated on 160 , qualifications of 
State servants 159-160. 

Sexual intercourse, forbidden after 
performing Agmcayana 535 , with a 
maiden of same caste with her con- 
sent was not punishable as a crime 
but the male had to marry her 535 , 
with certain women was held to be 
incest 533 , with a concubine kept 
by another was punishable 535. 
Shakespeare 296, 533 
Sham Sastn, Dr. S5n, 102, 140n, 343n, 
811n 

Ships, duties of superintendent of 148 
Slnva-chatrapati-maharaja-caritra, a 
work Sin 

Shivajt, coronation of 81 , had a council 
of eight ministers 106 , ruling of, 
in a dispute 285 , supposed to he 
harbinger of Kallun, 926, 


Shivaraja— rijyabhueka— lalpataru, a 
work 81 

Siddhanta-kaumudi 494n, 762n. 
Siddhintasiromam of Phiiskaracarya 
122n. 

Siddharaja, king of Anbilvada, levied 
tax on pilgrims visiting Somanatha 
and then remitted it 198 
SUSditya, a king 70 
Silappadiklram, a Tamil work 407 
Silparatna, a work 182n 
Silpmyasa, meaning of 458, rules 
about 459-460. 

Silver, value of, in relation to copper 
121n 

Sin, (see under 'samsarga') , diver- 
gence of views as to what was grave 
s. 612-614 , is not committed 
through fear of punishment or of 
Yatna or of public opinion 389, 
murder of brahmana, gravest s 613 , 
various grades of 612 
Singhana, a Yadava king of Devagtri 
225 

Sinner , association with a s for a 
certain period made associator guilty 
of same sin 614 , 943-44 , became 
fit to be associated with when he 
performed prayascitta 615 , mode of 
taking back into society a grave 615. 
Sirkar, Dr D C 378 
Siromanibhattacarya 547 
Sistas, all practices of. are not authori- 
tative in matters of dharma 827, 844. 
practices of, furnish criterion as to 
what dharma is 826, who are 825, 
843. 

Sister, is brought in as a gotraja heir 
by Vyavaharamayukba 748-749 , 
position of, as heir 728 , position of, 
under modem legislation 749, un- 
married s. entitled to a share on 
partition among brothers 619-620. 
749 

Si&naka dynasty 899. 

Sisupalavadha 313n 
Sisya. defined 482. duties of a VediC 
483. 
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bits, ordeal of fire, undergone by 364 
SlU swallowed Halahala poison 372n 
Sivaskandavarman, a Pallava ling 69. 
Skanda and Visakha, story of 905 n 
Skandagupta, commander of elephant 
section under Emperor Harsa 86, 
115 

Skandapurana 234, 801, 

Skandasastbi 911 

Slaves, condition of, m Buddhist India, 
not so miserable as in Greece 484 , 
master entitled to claim back s, 
lcavtnghimandgomgto another485 , 
master liable to be punished for 
selling a female slave unwilling to 
leave him 485 , population of, m 
ancient Greek cities 15n, who could 
not be made 485 
bmartakala, meaning of 321, 970 
SmrticandnkK 7, 119, 120n, lZln, 
156n, 243, 244n, 247n, 251n, 258n, 
259n, 260-264, 265n, 270n, 274n, 
275, 276n, 277, 278n, 280-82, 285n, 
286n, 287-88. 291, 295-299n, 300n, 
301, 302n, 303-06, 310-14, 317, 
318n. 321, 323n, 326n, 327, 331, 
332n, 334, 336-338n, 341n, 342n, 
345n, 346n, 347, 34Sn, 349n, 350, 
351n, 352, 354n, 357n, 358, 363n, 
364n, 367n, 371n, 375, 379n, 380, 
3820, 3S3n, 384, 3S6n, 3S7n. 391n, 
393n, 394, 3'J5n. 396, 498n, 409n, 
411, 413n, 417n. 419a, 421n, 424n, 
426n, 429 u, 430-434n, 436-37. 439n, 
440, 442n. 444-447n, 451n, 452n, 
455n, 460n, 462-465, 468n, 469, 
471n-474n, 476-485n, 487-489n, 

491n, 492n, 498n— 501n, 503, 

505n-515n. 517n-18, 520n, 521n, 
524, 525n, 526n, 529, 531, S32n, 
533n, 53 6n, 53Sn, 545, S48n, 549n, 
550n, 553n, S54n, 556n, 563n, 570n, 
572n, 575n, 5E0n-582n, 585n, 586, 
589, 590n, 593,595n, 597, 599, 605- 
607n, 609n, 610n, 619n-621n, 623n- 
626n, 628, 629, 631n, 632ff, 634n, 
635, 637n-639n, 659, 664n, 678n, 
691, 705, 706, 707, 709n, 710n, 712, 
714-15, 721-22, 726-27, 731, 733, 


750n, 766, 768, 772, 775, 777n-79, 
7S1, 783n, 7S6n-78S. 790n, 792n, 
793, SOOn, S04n, 805, 815, 858n, 
S59n, S60n, 861n, 862, 863n, 864n, 
S67a, S68n, 869n, 870, 871n, 872n, 
874, 876, 884-85, 928, 929, 956n, 
970n 

Smrtikaustubha, 930, 938, 941n. 949, 
951, 953, 954, 957, 958n, 960n, 964, 
966 

Smrtimabarnava 581n 

Smrtis, all s. were deemed to form one 
sastra 870 , authors of, believed m 
a golden age in the dim past 243 ; 
authors of, disagreed among them- 
selves £66 , authoritativeness of 828— 
830, 839-40, authontativeness of 
depends on purpose they serve via 
whether they are concerned with 
dharma or mokta 839-841, certain 
s specially antbontative in certain 
yugas 868, conflict among 283 , 863- 
66, conflict of smrtis and Pnranas 
871-873 , conflict of s and Vedic 
teats 832-834 , conflict of s. and 
customs 849-850, 874-75 . conflict- 
ing s to be assigned their appro- 
priate scope 443 , contents of, di- 
vided into five categories 840 , direct 
conflict among, is to be assumed 
only if no other recourse is open 
443 embody practices current in 
Iheir days 874-75, 878-879 endea- 
voured to reach the ideal of the rule 
of law 398 on same subject must 
be harmonized as far as possible 
143 , reasoning should be taken into 
consideration in interpreting 867, 
870 , rules of interpretation of s. 
when in apparent conflict with Veda 
834, 870 , three views about s be- 
ing based on Veda 829-30 , when 
visible purpose can be found for s, 
Vedic basis or spiritual purpose not 
to be inferred 835-837, 

Smrlimuktaphala 858n, S59n. 861n, 
S6Sn, 871n, S72n, S75n, 876, 929n, 
930, 957, 960n, 



or V Vf Marmasastra 

Sntrlisangraha, (see tinder 'Sangraba') 

545, 549, 555, 62Sn, 629a, 705 726 
92S. ' 

Smrtiratna 85Sn. 

Smrtisara 767 

Smrtiviveka, a wori of .Medhitithi S2S 
830a, 831, S40n. 

Smrtyarthasara 93S, 945 n , 

Snataka, was always, to carry a jar of 
water 935 

Social contract, theory of 31, 34. 

Socrates 50, 52 

Soldiers, (see under "troops’), charac- 
tenstics of s of various countries and 
tribes 202, duty of, to fight and die 
in battle rather than rnn away 211 - 
fighting without treachery go to 
Heaven if they fall in battle 5S, 2 11 
rewards promised to s. by the com- 
mander-ia-chief 212, running away 
from battle were deemed to go to 
Hell 211; slam in battle are wailed 
upon by dn me damsels in heaien 
58; tribunals for deciding disputes 
of 283. 

Soma, distinguished from sura 964 

Somadera, author of Nitivahyamrta 
240. 

Somesvara 230 

Son, (see tinder ’anrasa’, ‘illegitimate’), 
abandoned by parents belongs to 
caste of him who brings him np 64 5n; 
belief that those who had no s did 
not go to hear enly worlds 710n , by 
the birth of the eldest s a man be- 
comes free from debt owed to pitrs 
42, 624, 736 

Son, can perform parvana and ekoddista 
sraddhas of father 737 , different 
ways of giving a special share to 
eldest 624-625 , eldest s., special 
rights of, recognised evea in modern 
times in certain cases 624, 631 , 
eldest s was given all wealth m 
Vedie times in some cases 565-566, 

622 , extravagant praise of son, 
grandson, great-grandson 642 , giv- 
ing major part of ancestral estate to 
eldest s, was forbidden by astnu 


l Viol. 

sec. to ip 666. 622; giving special 
share to eldest son was practised in 
certain countries 623 ; hasan absolute 
ngbt to partition under Mitaksui 
during father’s lifetime even against 
father’s wish 569-570, 626. has no 
right to partition m father's lifetime 
sec to Dayabhaga 569, history of 
the practice to give a larger share to 
eldest s, 566-67, krtrima s. recog- 
nized m modem timesmMithna657, 
ksetrajas condemned by Apastamba 
649 . importance of 641-643 ; male 
descendants of s and himself confer 
greatest spiritual benefit 443, noi 
liable for misappropriation by father 
or loss of deposit made to father 460, 
of a brabmana from a sudra wife got 
a share of bis father's property 59S , 
of a brahmans from a vaisya or 
ksatriya wife not allowed to share 
in land donated to a biahmana 5S6- 
87, 598; pannarbhava s not fit to be 
invited at sraddha 649 ; purposes 
served by a 641 . rights of a post- 
humous s after a partition tales 
place before his birth 595-397 , nse 
of popular sentiment against giving 
special share to eldest s 626-627 
Son, secular benefits derived from 643, 
seniority among sons 626-627 . 
seniority among twins 626; some 
works like the SmrticandnkS say that 
anuloma marriages are not in vogue 
and so it is unnecessary to speak 
about s o£ such a msroage 599 : was 
supposed to save the father from the 
Hell called put 642. 

Sons, classification into fonr groups ol 
sei era! kinds of 649 , confusion 
among smrtis about the position and 
rights of secondary 644-648, 650-652. 
definitions of the 12 or 13 kinds of 
647-648, lands of, recogniied ia 
ancient works 643-644 ; loag lists 
of secondary s doe to partiality for 
divisions and sub-divisions 649. 
many s were desired 642 ; only two 
kinds of, recognized now thrnsghos* 
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India 657 . other than aurasa and 
dattaia forbidden in Kali 655, rights 
of secondary sons 653 ; secondary 
s not recognized by Apastamba 643, 
secondary s. except dattak a now 
obsolete 657 , smrtis do not consider 
all secondary s equally important 
for spiritual purposes nor did they 
allow such s to be taken at same 
tune 648, spiritual benefit derived 
from secondary s. 653-655 , table of 
several kinds of 645, twelve kinds of 
645-646 , twenty kinds of, in Anusa- 
sanaparva 645n. 

Sovereign, (see under 'king' ) , three- 
fold activities of 98. 

Spies, 128-131, disguises of 129, 
employed by invading king to 
encourage his enemy's subjects to 
become disaffected 199, employed 
by samabartr to protect subjects 
against officers taking bribes 253 , 
five saihsthas (groups) of 129-130, 
for detecting young men inclined to 
robbery and adultery 254, for report- 
ing on the private character of 
ministers and high officers 130-131 , 
several s, to be sent on same mission 
wtthout their knowing each other 
130, to report about rumours and 
discontent among people 130 , were 
said to be king's eyes 131. 

Spring festival 844 n 

Sriddha, (see under 'ekoddista,' 
'pirvana' and ‘sapmdana’ ) , clothes 
and ornaments worn by father, his 
bed and vehicle were to be donated 
to brahmana invited at father’s 587 , 
offering of fiesh at 945-46, order of 
those who are to perform s, 739 r 
ptndas are offered by three male 
descendants of a man m 443, tax 
levied on Kashmirians performing s, 
at Gaya 198. 

Sraddhatattva 73 7n. 864 n. 

Sraddbaviveka 739. 

Srivasti 109. 

Srrni, ( see under ‘corporations’ and 
’guilds’). 


Sri, hymn to 77. 

Sridhara, commentator of the Bhaga- 
vata Parana 182n, 183, 626n, 873, 
899. 

Srikara 324, 582, 583n, 703 , 721, 768. 

t 

Srikrsna.anthor of DayakramasangTaha 
544, 557, 56Sn, 586n, 781n, 799. 

I 

Sruti, rules of, were sometimes set 
aside, contradicted or abandoned by 
srarti texts or popular sentiment 865. 

Stare decisis, principle of 730. 

State, ( see under 'rajadharma' and 
'rajya* ) , comprised desas and 
subdivisions of desas 138-139 , 
departments of 113 , depends on 
mantra 3 10 , divided by samabartr 
into four divisions 143 , elements of, 
depend on rdstra 132 , functions of, 
in modern times 60 , helped helpless 
women and cottage industries 146 , 
how constituted 19; local adminis- 
tration in 153-159 , made great 
efforts for rearing and protection of 
cattle 161; most desirable thing for 
s , is to crown a king 34 , organtc 
theory of 20 . ownership of, over all 
lands 495-496, policy of ancient 
Indian, to protect all religions and 
to interfere with none 883, popular 
elected assemblies m 92, revenue 
and army, the two pillars of the 
ancient Indian 184 , seven elements 
of 17 ; superintendents of the depart- 
ments of, to be appointed by the 
king 142, twenty-eight departments 
of, mentioned by Kautilya 142ff, 
was not an end in itself but only a 
means 241 

States : ends that ancient s placed 
before themselves 237-241 , internal 
and external troubles of 207 : manu- 
factured salt and imposed duty on 
imported salt 196 , modem nation s 
have two moralities 138 , principal 
sources of income of 190-191 , 
proximate and ultimate ends of 
238-239. 



1070 


History of Dhamaithtra 


Step-brother, includes, acc to Vat- 
jayanti, son of the same mother but 
of a different father 730 
Step-mother, held not entitled to a 
share when she has only step sons 
who come to partition 606. noi 
recognised as an heir in the whole 
of India (except in Bombay) 724 , 
succeeds in Bombay as widow of 
gatraja sapinda 724 
Stephens, author of ‘History of English 
Criminal Law' 255n, 345, 375, 390, 
405n. 

Steya (theft) 519-524, 

Sthamka, an officer 143 
Sthauvisvara ( modern Thanesar ), des- 
cription of 182. 

Stobhaha, a private informant 264. 
Stoics, compiler of translations of 
Hindu Law hooks 682, 728 
Strabo 308, 

Strange. Sir Thomas, author of 'Hindu 
Law' SIS, S19, 930a 
Stridhana, (see ‘ornaments ", ‘ sauda- 
yika ‘, ‘ yantaka ’ ) 770-802 , defini- 
tions of various kinds of, in smrtis 
772-777 , definitions of, in com- 
mentaries 780-782 . devolution of, 
acc to ICityayana 792, dominion 
over 783-788 , germs of the topic of, 
in Vedtc literature 770, husband's 
powerover »ife‘s78S-787, Kutyayana 
contains the most elaborate treat- j 
men! of, among smrtis 774-775 , 
modern case law on definition of 
782-783 , tules about saudaytka 
784-785 , succession to 788-801 ; 
smrti texts on succession to 789-792; 
succession to, acc. to Dayabhaga 
798 - 800 ; succession to all kinds of, 
acc. to Mitaksari, except sulka and 
maiden’s propertj 794 , succession 
to maiden's s 793 , succession to, 
aee to Smrtieandriki 795 ; succes- 
sion to, acc toVivadacintamam 795, 
succession to, ace. to Vyavabira- 
maynkba 798, succession to snlka 
792-793 , succession to, varies aee 
as woman is unmarried or married or 


{ Vo}. 

married in an approved form and 
ace to species of s 789 ; succession 
to s, and unchastity 801. 

Striparva 204, 87 2 

Student, (see under 'stsya') cither 
upakurvana or naistbika 962 
Subaodhu, author of Vasavadatta 53 , 
Subdivisions, of State with the number 
of villages they contained 139. 
Subbadra, was not a daughter of 
Vasudeva, acc to Kumarila 847, 
Snbbalara, a king whose queen and 
daughter succeeded to the throne 40. 
Subjects, causes of impoverishment of 
198, harassment of, may lead to 
rum of king 199 , require protection 
against king’s officers, thieves, royal 
favourites and king’s greed 58-59 ; 
what is pleasing to, constitutes the 
good of the king 61. 

Sub-mortgage ( anvadhi ), allowed by 
Knlluka and others 429, 431 
Subodhini, com, on the Mitaksari 553d , 
705n, 731, 733n, 750a, 757, 764n, 
774a, 793, 815 
Subrahmanya texts 626-627 
Sdcaka, an officer who brings 
aparadhas to the ling’s notice 264, 
budarsana Jake was repaired by Kudra- 
diman in 2nd century A D. 60, 105, 
162. 

Sudarsauacarya, commentator oi 
Apastamba-grhya 674n, 879 
Sudan, son of Pyavana 52, 359 
Sudbanvi, upadhyaya of Kama 6 
Suddhitattva 740n, 959. 

Sudra, and sea voyage 937 , cannot 
adopt a sou according to a few 
wnlers 668 , engaging s’ffdra as a 
cook in a brabmana household 955 . 
expiation for perjury by a Jedra 10 
save a person from death sentence 
353 ,- had his tongue cut off, if 
abused a virtnous person of the 
three higher castes 513 , kings in 
Kali age will be 40;- provision for 

guests of ea5te 60 ' 0 ** 
punished with the cutting of 
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limb 7 , 1 th which he strikes a person 
of the three higher castes 515. 
Sudrahamalakara, a work 893n 
Sudyumna 53 

SugandhH, a ootonous queen of 
Kashmir 40 

Sngarcane, crops raised even m Vedic 
times 163 

Suicide, when allowed and did not 
lead to sm 939, 958-59. 

Suits, (see under ‘appearance’, 'court', 
'justice' ) 

Sukracarya, prohibited intoxicants to 
brahmanas 966 

Sulranitisara 3-5, 7, 17-18, 21, 23, 
25-27, 37, 43, 44, 47n, 48,490, 52-3, 
55-57. 60. 67. 72,8-1,99, 104, 106, 
108, 109, 113, 115-118, 12ln, 128, 
142, 147, 152, 154-55, 160, 163-64, 
170-71, 174, 179, 181, 184-90, 192, 
194. 197, 199, 202 , 205, 206, 209, 
212-13, 216, 238-40, 242-43, 245, 
247, 251, 266, 269-73 , 276, 278, 
281n, 2S2r, 286, 288n, 289, 297 
300n, 301, 303, 308, 311, 345, 354, 
379, 399, 403-04, 420n, 441n, 662, 

( S61n, S69, SSI 
Sulapam S7. c 

Sulha ( tolls ), tax levied on goods 
f earned by land or water 192 
Sulka, a kind of strtdhana 774-775 
Sumantu 17, 200, 494 n, 875. 

Sumitra, a king, fond of dancing 86. 
Summoning {see under 'appearance') , 
rules about s a defendant or accus- 
ed 286-287 

Sunahsepa, story of 544 , 563-64, 660, 
663 : Mas adopted by Visvamttra 
544,563, 657a, 661. 6S0 
Sundaralanda 172o, 214. 
Superintendents, functions of s of State 
departments 143-150 
Sura (see under 'wine'), drinking of, 
was one of the five mabapatakas 965, 
was said to be of three kinds 965 , 
was primarily applied to liquor from 
flour 965 

Surastra, had a republic at one time 30 


1071 

Surely, 435-438 , all kinds of, ate 
personalh liable 437 liability of s 
for appearance 437 , liability of s 
none m case of Act of God or the 
King 437. liability of several sureties 
437-438, of two kind's aoc to Mann 
436 , of three kinds 436 , of four 
kinds, acc to Brhaspati 436 , sons 
of s, for appearance Or honesty not 
liable on death of s 437 , taken for 
five purposes acc to Harita 436-37 , 
to be reimbursed by debtor for what 
s has to pay 438 , when taken, acc 
to Katyayana 436 , who could not be 
accepted as 291-97 
Sutherland 682 

Suyya, a gi eat Kashmirian engineei 16’ 
Svapurusa, (see 'purusa') 
Svargarohantkaparva 872 
Svastyayana, hymns 75 , rites of 228 
Svayamdatta son, definition of 648, 661 
Svetaketn 92 

I . 

Svetasvataropamsad 330. 

Tables, (see under ''-easures' ) . of 
coins 121n , of measures of capaciti 
124. I46n , of measures of distance 
or length 124, 145n , of measures of 
time 146n , of the number of troops 
in an aksauhmi 204-205 , of weights 
; 121-22, 145n. 

Taittiriya Aranyala 353, 842 
Taittiriya Brahmana, 29, 74, 75n, 77n, 
92, 112, 132, 135, 153, 190, 272, 414, 
603n, 676, 6S5n, 829, 877, 887. 90rn, 
921-22, 933, 961-6Z. 964 
Taittiriya Samhita 26, 41, 64, 77, 112, 
125n, 132, 150a, 153, 162, 180, 213, 
3S7-8S,4l4n-416, 500n, 515, 519, 
535, 543 , 565, 567, 5SS, 605n, 606, 
613, 622, 624, 655n, 662, 6S9, 701, 
703n, 713, 770, S30n, 842, 868n, 
887, 905, 920-22, 962, 964 
Taittiriya Upanisad 22, 826n, 875. 
Taksasila 116; University of, where 
even princes studied 50 
Tilajangha 52. 

Tandya Brahmana 361, 512a, 543, 
600a. 
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Tanks, construction of, by (be Stme 
165-63. 

Tantra, works on 215 

Tantraralna 555n. 

Tvotravirttka of Kumanli, 3$n, 47a, 
676n, 6P4n, 695a, S:°n, S30, $54, 
S3Ja, S3S, S3?o, S4In, S42, S43a, 
S44, $46, S47n. $49n, $52, S53, S55, 
S57n, S5S, S70n, S71, 964n, 955, 
96Sn. 

Tavvney 19S, 2S3. 

TnxMion : higher t. could he imposed 
io calamities after appealing to or 
requesting the people 3S5; how to 
impose m case of famines or other 
dangers 1$S; principles o : , in 
ancient Indian works 1S4-1SJ; 
principles of, laid down by 4daai 
Smith IS6n; should Dcfeftas bring 
light 1S3 

Taxes, are the king’s wages for the 
protection he gives 27, 1$*", 1S9, 
exemption frost, applied only to very 
teamed brahman ns and not to all 
bruhmanas 195; exemptions from t. 
mentioned in land grants were 
eighteen 195; levied on marriages 
and ttfmafamt 19$ . levied on mer- 
chandise 192-193 ; levied on persons 
performing sraddhi at Gaya 19S ; 
not to be collected from learned 
brfihroanas, women, minors, students, ( 
ascetics and sunns doing menial 
work far others 1, 194; not to be 
levied oa improi ed land till cost of 
improvement was recovered by 
cultivator 191; ordinarily king was 
to take one-sixth of grain as t. r bat 
even ene-fonrth or even one-third 
in calamities 1S5; persons exempt 
from payment of 1 ; principal payers 
of t. were agncnltarists, artisans, 
traders Sc. 191. cates of, 'iere 
feed by the smytis and coala be 
varied enlv in emergencies lS^-lSS , 

reasons why people mast pay t- » 

king 1S9-90 , rise in, to be graooal 
\S6; what prevented lings from 
exacting excessive t. 19$. 


im 


Tarils copperplate of Moa 303, 

Taylor, Jeremy 233 
Taylor, on ' Evidence' 335a, 33$. 
Teacher, to be fined for tailing to teach 
a lore or craft after reoririn g fees 


4S1. 

Telang, dfr. Jnstice 576a, 69Sn, 751a, 

Temples, doty of village elders to 
increase property of 165; kingcocld 
in calamities requisition wealth of 
133 , is? ; property of, rot lost by 
long possession of another 32 , . 

Thaknr, £r, Arnsrethwsr, oa 'Hindn 
Law of evidence' 305. 

Theft, definition o! 519 distinguished 
from crimes of violence 523 ; duty- 
o£ officers to catch thieves ard make 
geos loss caused by 167-163; en- 
hancement of sentence for repeated- 
ly committing 405 ; liability ot 
village hcadmsn for t. 167-63; 
liability of whole village in certsm 
cas< s of 163; so liability to make 
pgsd loss if man robbed by his own 
servant 167: no *- rook 

without permission certain articles 
523-524 ; of three kinds, ace. to the 
asdoe of the subject of 519. 

Thieves, cutting of fingers and hands 
of 522 5 frequently ratathwes in 
the Kgi'cda 519. goldsmith is tic 
wots*, et alt t. 521; how detected 
and caught S2B , rime kindsef secret 
t. 520 ; not to be convicted ca mere 
suspicion 521: pusWhcen^ for 
harbouring or giving food or hrip to 
t, and receiving stolen property fro- 
523 ; special officers appointed for 
catching 16$ : to be made to res- 5 !* 
propertv stolen cr its price 16 ' : two 
kinda of, pt«nt sad srorri 5.0 
various punishments for p-~. 

were punished with ocath s? I--- 1 ' 

uisaaic tia« -'■Sy. 


Throes ' 

lita? , abiat 


$2 

sll resets «« 


5 * 


*5de 

Ttrftafc (bicb 
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Titfutattva, a work of Ragbunandana 
910a 

Title, and possession lend support to 
one another 318, rales respecting 
possession and t 319-320, t without 
some slight possession has no 
strength 318 

Tolerance, religions, in ancieDt India 
881 

Tolls, commodities exempt from pay- 
ment of 193-194 , levied on exports 
and imports 193-194 , snpenntendent 
of 146. 

Torture, allowed in witchcraft causes 
in England 405n , by police not un- 
known even now m the West and in 
India 255n ; employment of, to elicit 
admission from accused whose guilt 
isprtma facte established 254 , four 
kinds of 254, punishment of those 
causing death by 254 , was part of 
Roman Criminal Procedure 255n , 
when not to be employed 254 
Touching a person after a relative of 
the latter is dead 951 
Traitana, a dasa 353. 

Transactions, (see under ‘contract’, 
‘possession’ ) . age of competency to 
enter into, for males and females 
394 , brought about by lores or fraifc 
are unenforceable 412, circums- 
tances which make t unenforceable 
412, committed to writing prevail 
over those made before witnesses 
only 431-32. in conflict of, one with 
possession first is superior 431 , in t 
of sale, gift or mortgage the first in 
time preiails 432. last of several t 
is decisive except m sale, gift or 
mortgage 413. 

Transfer of Property Act (Indian ) 306, 
413n, 425, 4290.434 , 493n,494n, 674 ’ 
Transfer, of properly by acceptance 3 19 
Trasadasyu, aVedtc king, claimed to 
be identical with Varuna and other 
gods 32 

Treasure trove, rules about 175 
Treasury ,all undertakings of king depend 
on 184 , duties of the superintendent 
135 


of 144, eight principal sources of 
filling 187-188, everyone, however 
poor, must contribute something to 
thet 187, importance of gold and 
silver reserve in 187 , means recom- 
mended for replenishing depleted 
188-189. 

Trees, destruction of is sahasa of 
lowest kind 426 , fines for injuring 
or felling 516, 528 , rules about the 
ownership of the fruits and other 
products of t. growing on the boun- 
dary of a field 509-510 
Trial , ordeals not to resorted to in if 
human means available 261. 

Tribes, mentioned in the Rgveda such 
as those of Anu, Druhyu &c 64, 
135 

Tribunals (see under 'courts’), grades 
of five kinds of 280 ; inferior, could 
dispose of all litigation except what 
fell under sahasa 281 ; inferior, 
conld not carry out orders as to fines 
and punishments, but only recom- 
mended these to king 281 , offenders 
of all castes were brought before same 
398n. ten classes of, spoken by Bhrgu 
282, usage varied as to the number 
and gradation of inferior 285 
Triveda, Dr D S 897n 
Troops , are of six kinds 200 , fighting 
spirit inculcated and encouraged in. 
by holding forth several kinds of 
rewards 211 , ksatnyas constituted 
hereditary 202 , number of, killed in 
the Mahabbarata war 204, of all 
castes extsted even in the epic age 
202, rules about 206, superiority 
or inferiority of several grades of 
201-202. 

Troubles, internal, are more serious 
for the State than external ones 233 
Tup-tika of Rumania on Janmni 695n. 
Turvasu, son of Yayati 937 
Tusaspa, a Yavana was Governor of 
Sunstra under Asika 117. 

Twelve Tables, in Rome 389n, 441n, 
Twins, seniority among 627, 873. 

Uccala, king of Kashmir SO, 
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l'dayana, king of VatSa, was impri- 
soned byMahaoena 86. 

Udayantya, Ln titt m Agmsloma 939, 
Udvahatatlva, 930, 94-1, 945n 
Uriyogaparva, 3n, 37, 43 , 53, 58n, 62, 
79, 101, 127, 131, 163n, 168, 173, 
185, 202, 204-7 , 213, 226, 228, 232, 
245, 278, 334 , 452, 538, 542n, 555n, 
609n, 845, 848, 905, 907-8, 910, 911, 
916, 918, 922, 965. 

CJdvota, an author q by Dsy.ibltaga 
556, 730 
Ugra 64 

I/tlalahha, defined 493. 

Upanidln, 454-455 , means every kind 
' of bailment acc to Katyayana 455 
Upapataka (minor sin) 511n, 610n , 
adultery was generally regarded as 
615, Cafidj ciyana or Gov rata via 6 
the ordinary penance for 615, go- 
vadha as an S65 

Dpaveda 49 , Arthasastra is an 10' 
S43 ; four Upavedas mentioned as 
affiliated to the four Vedas 10, S43n 
Upayas (expedients of royal policy) 
171-175, are four, acc to many 
writers 171 , are seven, acc to 
Kamandaka and a few others 172 , 
are to be employed not only in slate 
craft, but also tn ordinary life 173 ■ 
danda oat of the upayas is to be 
employed asa last resort 173 , theory 
of, elaborated long before Christian 
era 172. 

UpekSa (an upaya) 172 
Usages, about ritual varied oven in 
Vedid times 877, autboritatneness 
of, laid down in smrtis, in relation 
to Vedio rites 841-42, each country 
has u that are duracaras 849 . esta- 
blished in a country and not plainly 
immorAl and not in direct conflict 
with Veda and smrtis Mere to be 
recorded in writing under royal seal 
270, 488, 862 , family u preferred to 
sastra 875 : general rule about aulho- 
ritatixeness of 865-806, governed 
disputes of inhabitants of same vil- 
lage, city or country 233, 862 , tUus- 


trationsof varying usages tn different 
parts 861 , immemorial u, said to 
he transcendental taw 875, im- 
moral u condemned by Kurainla 
848-849 . of countries, castes, 
villages and groups, varying general 
rules were to bo enforced by ling 
566. 860-866, 882. of guilds ba- 
ilers, heretics, and associations may 
be enforced by king 860, of Mias 
as lo gains ot learning or gifts acquir- 
ed at expense of family estalc 580, 
of Vedic sakhas about religious riles 
883-84 , recognised by Vedic texts 
gradually went out ol vogue and 
came to be condemned by common 
people 630, that are not opposed lo 
tedic texts, that hate no visible pur- 
pose and arc practised by Vedic suias 
as dbarma are authoritative 843 
Lisinas, author of work on Rajasastra 
2-4, 12In, 208,221 , smrtr of 336-37, 
447, 4S5. 501, 514, 586. 

Usasli Cakrayana 164. 

Usury, (see under ‘money-lending’), 
even witnesses lo u transactions 
were liable to be punished 422 , con- 
demned as worse than brahroana- 
rourder 418, 420n, 425n , not known 
lo Indians, acc to Megastbcnes US, 
Utpala, commentator of Brhatsamlnta 
82, 230n, 407n, 897, 906n, 916, 917, 
919n 

U tiara (defendant's reply) 300 
Uttaiakanda (of Kamayana ) 243. 
Uttaramallura, inscriptions on the 
qualifications of candidates for elec- 
tion to village committees 91, 156. 
bttarapatlia 135 


i 668. 

lountry of 88 . Sakala. chW 
88n 

Vlr. C V 898. 901n, 912 
ti. a lexicon 136, 145a, 385. 
tl, com of Nandapandila on 
iharmasutra, 39. 1221,1 l42 ‘ 

)5 403, 4520,453,6260,646- 

17! 730-31, 777, 8770 
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Vatkbaaasa-smarlasrdra 764n. 

Vamyn, the first king, who made a 
contract with people 31 
Vairantya, a king killed by stratagem 85, 
Vaisarjana-homa 836n 
Vaisya-vamsa-sudbakara 252n 
Vajapeya, a saenfire, may be perfonn 
ed by brahmaaas 65, 836n sacuficial 
post in 75n, 92 

Vajasaneya samfnta, fit, H2, 162, 272. 
353, 519, 514, 541. 6ol), 744u, it/, 
962, 964 

Vajjians, eight clans of 90 
Vajridilja, a Kashmir king who >old 
many people as slai es to rob'd has 
484 

Vikutakas 39 , 70 , were allied by 
marriage to Bhaias'ivas 76n. 
Vikparusya (abuse and defamation) 
511-513 

Vikyabheda, fault o! 695 
Vamagama, (see under sakla) 

Vanaparva 5, 46, 49, 51,53n, 101, 134, 
161, 168, 172, 180.207-8, 214, 634n, 
776u, 860, 8S9o. 390-92, S90n, 923- 
24, 960n 

Vanaprastha, stage of, forbidden in 
Kali 941 

Varadataja, author o! (nrvanapada- 
mafijari 849 

Varadaraja, aulhoi of Vyavabara- 
nirnaya.awork of authority on Hindu 
taw in Madras 246, 545, 711, 
Varahagrhya 754 n 

V.uahamihira, author of Brbalsamluta, 
231, S89, 897, and of Pailcnsid- 
dbintiki S9S, 907 

Vardhamana, author of Daadavtveln 
191, 391n, 

Varsas, nine, of Jambndvipn 134. 
Virsyayani 524. 

Varta, benefits from 50 , constituents 
of 50 ; importance of 51 , works 
on l4n. 

Vartika, on Pamni 3Sn, 126n, 140n, 
141n, I44n, 190.499n, 

Varum, as chastiser of kings 176, 
praised as the lord of laslras 132. 


Varnnapraghasa, a Vedic rite, one of 
the Caturmasyas 534 , 676n 
Visavadatta, of Subandhn 53, 

Vasistha, special oath taken by 359 , 
threw himself into the Vtpasi river 
S45 

Vasistha, smiti of 3Q2n. 310, 342n, 
430. 

Vasistha. dlmmasutra of 3, 37, 56, 59, 
61, 97. 119, 137, 160n, 166, 190, 
194, 242, 245-6, 250. 273 , 307, 317, 
127, 332, 333, 343, 344n, 353, 355, 
380,390, 391, 401-2, 409, 417-18, 
423,443, 447, 454, 472, 504, 527, 
535, 504. 574 , 595, 598-99, 60S, 
612n, 614-15, 617, 625. 642n, 644, 
646, o47n, 650-51, 655, 657, 660, 
663, 668, 676, 677n, 67Sn, 690n, 
698, 700, 701n 706. 753 , 771, 775n, 
S03, 805-7, 825, 857, 863, 866, 870n. 
S72n, S74 , 875, SSI, 931, 938. 941. 
944 , 946-48, 950, 952, 954 , 957, 
959, 963, 965 

Vasistbadharmasutra. specially studied 
by Jigvedms 853 
Vasordbara, a religions rile 234 
Vastusastra ISO. 

Vasudeva, minister of Devabhuti, 
idled his master 86 
Vasudeia, (see under Krsna ), is said 
to have drunk liquor prepared from 
honey 90S 
Vasus, eight 368 

Vatapi, perished wlren attacking 
Agastya through over-joy 53. 

Vatsa, was abused by Ins slep-brotber 
as the son of a STidra woman 3Gl 
Vatsyayana, anthoi of bharfa on 
Nyayasntra 4Cn 

Vayupnrana, 10. 21, 42n, 53n, 65n, 
101, I46n, 170, 179, 642n, 675, 
872n, 892, S95n, ,S96n, 897n, 899- 
900. 902 

V< 9 34 Sa ^’ otlsl-SS5 ' 022, 923-25, 
Vedingas 49, 839. 

Vedanta, philosophy propounds Parusa 
as the cause of the world 839. 
Vedanfasutra 46. 47n, 227, 443n, G69n, 
719. 73ln, 870, 964n, 968n, 
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Vedas, acc to Kautllyn 48 , angas of 
48-49. 

Veda-Vyasa, smrti of 272a, 872, 963 
Vena, a king, was killed by brahmanas 
for lus irreligious conduct 26, 33; 
perished through lack of vtnaya 52. 
Vendor, ( see under 'purchaser', 'sale'), 
fine for selling an article after con- 
cealing defects or for selling to a 
third man what Is already sold 491, 
Vcsali, capital of Licchavis 90, 91 ; 
administrations of justice in, was 
complicated 26S 

Vcsyas, ( see under ' ganika ’ ) . were 
almost slaves 14S 

Vibhaga (partition), definition of 560- 
561. 

Victoria, proclamation of Queen 61 n 
S20 

Victory, joyous or confident state of 
mind is the highest sign of 227 
Vldhivairtlpja, meaning of 605 
Vidliivaisamya. explained 704. 
Vlduratha. a king, killed by Ins 
queen 85 

Vidyadhana, (see under ‘gains of learn- 
ing') 581ff. 

VidyaS, control of senses is the cause 
of proficiency in 52 ; for a king 48- 
49 , fourteen or eighteen in ancient 
times S43 . produce discipline j 
(vwaya) 51, 

Vigraha (hostility), sixteen ways m 
which v. springs 226. 

Vijigisu, meaning of 218 
Vijfianesvara, ( see tinder Mitaksara ) 
119, 3 93. 869, 927. 942. 
Vikramorvas'iya, a drama of Kalidasa 
305n. 

Village, assemblies carrying on local 
administration in 155-156 ; craftsmen 
were hereditarily attached to 156 , 
communities were miniature States 
157 , duty of eiders of, to protect 
and increase property of minors and 
temples 166 , extent and revenue of 
134, 154 , headman of 153-154 , 
headman of. had certain summary 
powers of punishment 282 ; officers 
of a 154-155 , officers of, supervised 


by a minister of State 141 , should 
contain not less than 100 families 
and not more than 500, 134 
Village Police Act (m Bombay Pre- 
sidency) 282 

Villages, administration of, by mean., 
of a hierarchy of officers 141-42 , 
groups of ten, 200, 400 v had separate 
appellations 140 , in a kingdom were 
divided into three grades by the 
samahartr 143 , were named after 
trees 141n. 

Vinayaka, propitiatory rite to 366. 
Vipasa, river in which Vaststha thiew 
himself 845 

Viramitrodaya, ( see Vyavaharaprakasa 
and Rajanitiprakasa), 10, 445, 571, 
576, 671 , 731 , 735, 759, 782, 800, 879, 
is of paramount authority in the 
Benares School of Hindu Law 544 
Vtrataparva 59. 135, 160, 180, 203, 888 
Visalaksa, expounder of Itaja&tra 2, 
S3 , 232 , summarised the work of 
Brahma 4 

Visnu, smrti of (not (ound in punted 
text) 735, 

Visnudharmasutra, 3, 9, 17n, 22, 37, 
56, 58-59, 61, 71, 118-121n, 126, 
133, 141-42, 146n, 166-57, 173, 176, 
179, 185, 187, 190-92, 195-96, 242, 
245, 273, 275, 294, 305, 307, 311-12 
314-15, 321, 330-32, 334, 336, 340n, 
343,346-47, 352-53, 358, 360, 364- 
66, 370-372n. 373-74, 389, 392, 394, 
396-97, 400, 402-05, 409, 419, 421- 
23, 427-29, 431-433, 436-38, 440, 
442-45 , 44 9n, 450, 452-53, 463, 472, 
479, 490, 498, 509, 511n, 512, 516, 
522, '526-28, 534-35, 551, 554, 574, 
578, 580, 587, 589n, 595. 598, 605, 
608, 610n, 613n, 614n. 616-18, 620, 
623 , 625, 630, 639 , 642, 644, 646, 
655, 663, 678n, 690n, 700-702, 710®. 
714, 719 , 721, 725, 734, 747, 749, 
763-64, 767,773 , 775n, 777n, 787, 
790, 804, 807n, 816, 857, 866, 869, 
S77n, 890, 922, 932, 943-44 , 949, 
951-52, 953-54, 959, 963, 965 

Visnudharmottara-purana, 13 , 24 , 44 , 

54, 57, 59-60, 69, 72, 77n, 79. SO, 
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S2, 105, 108, 118, IWn, 126-«. 
130-31, 133, 141-42, 160-61, 167, 
170, 172-73,177, 184,191,192,195. 
215-17,219. 220n, 223-24 , 226-27, 
230, 263,924 

Visougupta, composed work on Danda- 
oiti in 6000 slokas 7, S 

Visnupurana, 10, 77n, 134, 137, 73,0, 
766, 856n, 857, S69 , 892, S95n, 896, 
U97n, 924-25 

Visnuya&is, father of kalian, 924-25 

Visti, duties of 208 

Vis'vamitra, adopted bunahsepa, though 
he had already many sons 544, 661- 
o3 , officiated as priest for Tn- 
sanha who had become a Candala 
845. 

Viseanatha, a logician, author of Mam- 
satattvaviveka 946 

Visvarupa, commentator of Yaynaval- 
kyasmrti 9, 32, 47n, 48, 137, 159n, 
160, 167, 263n, 299, 312, 322-23, 
340, 387n, 395n, 39Sn, 421n, 452n, 
454, 505, 527n. 557. 579-80. 582u, 
597, 601n. 602n, 604n. 606n.616n, 
621n, 629, 636, S60n, 865, 867n, 869, 
874,927, 932, 938, 942n, 956, 965 
Vrtasti, river was dammed by Snyya 
162 

Vivada, meaning of 246 
Vivadaeandra of Misarumisra 246, 2SSn, 
291n, 325 , 327n, 344, 349, 336n, 
358, 380, 4 17n, 423n, 424n, 434n, 
455o. 460, 473n, 474n, 490a, 545, 
573n, 605, 638n. 703n, 708n, 736n, 
766-67, 771n, 774n, 779, 785n, 790n 
Vivadacwtatnam. 417n, 419n, 420n, 
426n, 447n, 460, 474n, 476n, 492a, 
5l0n, 513n, 522n, 523, 526n, 545, 
61 8n, 626n, 634n, Gain, 698, 701, 
708n, 712, 71Sn, 721, 763, 766, 770o, 
773n-79. 7S2, 784n, 785n, 786n, 
787-88, 791n, 793, S17n , leading 
authority m Mitlnla 543, 795 
Vivadaratnalara, 121n, 165n, 177, 246, 
281,316, 320, 393n, 401n,404, 413n, 
419n, 420n, 421n. 423a, 426n, 432a, 
43Bn, 440, 442n, 445n, 446, 447n, 
551n, 457n-460a, 462a-465n. 467n- 


485n, 489n, 492n, 498a-504n. 506n. 
508n, 513n, 514n,516n, 521n, 522n 
523, 525n, 529n, 531n-533n, 536n, 
538n, 540n, 545, 553n. 554n, 566n, 
568n, 572n, 574, 575n-577n, 580n. 
3Sln. 583n. 586n, 5S7-S90n, 592n. 
597, 598, 607n, 610n, 618n, 619n, 
621n, 623n-626n, 631n. 632n, 634n, 
635-36, 637n, 642n. 644, 646, 649n, 
65In, 652n, 656n, 650n, 6640, 702, 
70?n, 714n, 716, 721n, ?34n, 736n, 
73 8n, 747n, 763 , 770 , 771n, 786n- 
7SSn, 79li, 94 ia 

Vtvadatandava, 246, 547n, 550n, 556n, 
593n, 643n, 659 664 n 692n, 729a, 
770n 

Vogel, Dr. 153 

Vratakhaada of Hemadn 122n 
Vrddhatri 872n. 

Vrddha-Brhaspati 614, 653n, 943 
Vrddha-Gantama 432n, 676n, 6S3n, 
684n, 863 n 

Vrddha-Hirita, 209, 242, 391. 396-97, 
400-402, 420, 442, 951. 
Vrddha-Katyayaua 300n, 493n. 
Vrddha-Manu 408, 477-79, 707 
Vrddba-Satatapa 754, 

Vrddha- Vasistha 380 
Vrddha-Visnu 721n 
Vrddha-YSj natality a 675 
Vrsnis, oligarchy of, perished by 
attacking Dsatpayana 53 , sangha 
of, was presided over by Krsna88, 
suffered through gambling 55 
Vrtra 65 
Vyshrtts 76 

Vyisa, etpounder of Rajasistra 4, 
Vyasa, a tanina son 660 , gave sight 
for a time to blind Dhrtarastra 847 , 
produced by nfyogo two sons on the 
wives of Vicvtravirya 845-846 
Vyasa, smrtv of 260, Z72n, 273, 278, 
284, 304, 310-13, 318, 322, 332, 341, 
355,358,379-80,395, 409,421, 430. 
437, 462, 467n, 491n, 492, 496, 499, 
510, 521-22, 524, 526, 531, 554, 572,' 
5S0a, 582, 584 , 5S6n, 606-07, 703 ! 
737, 772, 778, 926, 961, 970. 
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Vyasanas, of Ling, arising from k&rna 
and kroiha 232-233 , of (he ele- 
ments of riijya 232. 

Vyavabara, eight limbs of 262, four 
feet of 259-60 , four stages of, are 
plaint, reply, proof and decision 
260, meanings of 245-247; several 
matters predicated about 259-263 , 
springs from three motives, kama, 
kradha and lobha 262. 

Vyavahara-balpatarn S82n, 

Vyavahiiaroatrka of Jimiitavahaaa, 
246, 251n, 258n, 268, 271n-273n, 
281, 284 n. 285n, 297n, 300n-302n, 
305a, 312, 321n, 323-24. 330-32, 
347. 35In, 358n, 363n, 380n, 381, 
409. 41 On, 413n, S67n, 882n 

Vyavaliaramayflkha of Nilakaafba 247, 
28'n, 294 n, 309n. 310, 323, 340n, 
341n, 346n, 358, 363. 368, 370. 373, 
389n, 393n, 394n, 41 7n, 419n, 423n, 
424. 426a, 428n, 429n, 431n. 433n, 
434a, 445n, 462a, 463n. 467a, 468a, 
473a, 513n, 526, 532a, 545-46, 549a. 
550n, 551, 553n, 554n, 560, 562. 
568a, 569. 575a, 582n-584n, 586a, 
593n, 595a, 597, 599o, 601, 607a, 
G09n-I0n ■ 618a, 621n, 623 , 626-27, 
632a, 636, 647n, 664, 668n-670a, 
674-75. 678-680, 687-692B, 695-96, 
706a, 709-10, 715a, 719a, 721-22, 
725-26, 728-29, 731-32, 734, 738, 
74 7n, 748, 761. 763, 764a, 766, 768- 
69. 772. 774n, 777a, 779, 782-784n, 
787-791H, 795, 797-98D, 800n, 804a, 
805, 809-11, 817a, 861a, 867 d, 873, 
878, 879, 936, a work of paramount 
authority on Hindu Law fa Guierat, 
Bombay Island and Northern 
Konkan 545, 878 

Vyavaharamrnaya of Varadaraja 121n, 
246, 260, 277a 287n, 300a, 301n, 
308a, 310, 3l3n, 318n, 321n, 326n, 

327 n, 336a. 338a, 341n,342n, 348n, 

355n, 358n, 368, 369n, 379n, 382, 
391n, 394n, 403n, 4l9n, 423, 428n, 
430a, 431, 441n, 445n, 468n, 469, 
474,487a, 492n-494n, 495-96, 545, 
553, 554 n, 55Qn, 569, 571n. 572a, 
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5760,5770, 5820-850, 592a, 593 n 
601, 606n, 620n, 621n, 623a, 625n’, 
628n, 631a, 639n, 644, 651n, 653n, 
678n, 683, 685n, 686, 703a, 70? n , 
713n, 731, -733n, 736n 752n, 755a] 
774n, 770n, 779n, 791n, 800a, 861a, 
S62n, 882n 


Vyavaharapadas, meaning of 24s ; 
misjoinder of 299, number and 
nomenclature of, differed 248 , say] 
to be 18 from ancient times 248, 


250; subdivided into those arising 
from wealth and those arising from 
injury 258 ; subdivisions of 262 
V yavaharaprakasa (part of Viraraitro- 
daya of Mitramiira) 156n, 243a-44n, 
24 7n, 259n, 261-65n, 275, 278, 280, 
2820, 284, 288n, 291, 299n. 301n- 
303a, 304, 306. 308-10, 313n, 315, 
317, 318n, 322-23, 327n, 330-334, 
337, 338n, 340n, 344a. 346n, 348n, 
350n,351, 352n, 354a-357n, 358, 
363n. 364a, 366n, 367n, 368, 371n, 
372a, 375, 379, 38tta, 383, 385o, 
396, 417a, 419n, 432, 436a, 437. 
438n-440n. 443n, 444-45a, 447n, 
451, 452n, 455, 456n— 58n, 

462, 463a, 464 . 465n-468n, 470n, 
471a. 473o, 474a, 475, 477n-479n, 
482a-485n, 487, 48Sn, 489n-90, 
492n, 498n, 499a, 502n, 505n, 506n, 
507, 5990, 513 , 520n, 521, 52Za, 
525a-26a, 529n, 531n, 532, 536n- 
37o, 539, 546, 548a. 549. 550a, 552, 
555a, 558n, S63a, 56S-70n, 572-75n, 
578, 598, 602n, 603n, 604 , 620, 
621n, 623a, 625 b, 628n, 629n, 

631n, 632 b, 636—37, 639n, 

652n, 701a, 706~708n, 712, 713n, 
71 5n, 716, 720n-22, 725-27, 729n, 
733n, 734n, 737a, 747n, 755, 766, 
768, 7690, 774a, 775. 777-79H, 78Jn. 
788, 793, 800n, 804a, 809n, 85Sfl. 
861, 862n, 863, 866n, 867n, 869, 
S79n, 882n. 


iraratnakars 246 
irasSra, 274 , 278, 1 
379a, 383, 441n, 459n, 483n, 

605, 625m 6280. 721fl. 733r, 
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Vyavabaratattva, 246, 271n, 276, 288n, 
293, 3Q6,317n, 323n, 325, 338, 340n, 
3660 , 367, 375, 867n. 

Wad, Rao Bahadur 106, 405 
War, ( see under ‘battle’ ) , country ot 
an enemy may be harassed in 210 , 
fighting ceased at sunset in 211 , high 
ideal of, m the Mahabharata 209 ; 
non-combatants were not to be 
molested in 210 , rules of, agreed 
upon between Kauravas and Pandavas 
209 , use of poisoned or barbed 
arrows forbidden in 210 , weapons 
used in ancient India in 212-215 , 
wounded soldiers of enemy in w 
should be given medicine 210 
Water, rules about allowing \v. to run 
on another’s land or house 507-508 ; 
rules about defiling reservoir of w, 
or river 509. 

Watercourse, rules about 508, 510, 590, 
Watters {on Yuan Chwang’s travels) 
376n, 407. 

Ways, rights of, belonging to a joint 
family cannot be divided at a parti- 
tion 588n. 

Wealth, activity is the root of 169 , all 
w is not meant for sacrifices 609 ; 
is acquired for two purposes, viz. 
worldly enjoyment and spiritual 
benefit 736 , men of, to be honoured 
by Ung 189 , rules about the acquisi- 
tion of w arepurusartha550n , seven 
astnc sources of 550n 
Weapons, divided into four classes by 
ancient writers 264-265 , five kinds 
of 215 , worship of, before battle 
910-911 

Weaving, duties of superintendent of 
146. 

Weber 16 

Weights and measures.dulics of superin- 
tendent of 145-146 . punishment for 
false 166, were first introduced by 
the Nandas 145n , were made from 
iron or stones found m Magadha 
connlrj or Mchala mountain 146 
Wells, should not be partitioned but 
enjoyed in common 586, S88n, 596. 


Whipping, allowed in England even 
now for certain offences 403 n„ as 
punishment for certain offences 403 - 
4; prescribed as punishment tn some 
cases for women, minors, slaves, 
lunatics, old men 404. 

Whipping Act (Indian) 403n, 

Widow, can perform only the Ekod- 
dista iraddha for her husband 737 , 
different views about the power of 
adoption of a son by a 668-669 , 
effect of unchastity on right to main- 
tenance 806-808; fluctuations tn cases 
about widow's power of adoption tn 
a joint Hindu family in the Bombay 
Presidency 670-674 , forfeits property 
taken as heir of her husband if she 
remarries 707 , of predeceased son 
or predeceased grandson was allowed 
by Visvarfipa to take the share of 'her 
deceased husband 604, of gotraja 
as heir 751-52 , remarriage of, con- 
demned by most smrtis but allowed 
by custom in certain castes 453 , 
right of w. of a person or of his pre- 
deceased son or grandson in modern 
times 604 , right of w. to succeed to 
separated sonless husband , if chaste 
706-707 , right of w, is of a limited 
nature 708-710 , succeeding to hus- 
band does not forfeit estate by sub- 
sequent unchastity 707 , succeeds as 
heir under Dayabhaga. whether hus- 
band was joint or separate 708 , 
taker of, bad to pay her first hus- 
band’s debts 453 , was to be chaste, 
perform sraddha of deceased husband 
and take all his wealth 738 , whether 
unchaste w can adopt 674 
Wife, acc. to Vyasa, was entitled at 
most to 2000 punas in the husband’s 
wealth 606, cannot herself demand 
partition but was entitled to a share 
when husband separated Ills sons or 
her sons claim partition during 
father’s life 605 , could earn or own 
property, but had no independent 
power of disposal during husband's 
life 452; debts of, to be paid by hus- 
band in the case of cowherds, hunters 
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and the like 452, husband must try to 
deserve regard and love of 537 . hus- 
band had ownership over, acc to 
Narada 453 , maintenance of 803-4 . 
may be divided as to estate from 
husband 450-51 , meaning of dictum 
' there is no partition between hus. 
band and iv ’ 603-604 , not liable to 
pay husband's debts 440-441. 452 . 
of cowherd and of him who takes a 
lease of land for half produce liable 
for debts of husband 441 , of sacri- 
ficer had to confess in Varunapra- 
ghasa if she had a paramour 534-35. 
right of w. ’ to succeed to her deceas- 
ed husband’s wealth was recognised 
after a long struggle 701, punishment 
for abandoning blameless w 804 , 
treatment of w guilty of adultery 
806 , was said to be half of the hus- 
band 453 

Wilkinson, author of 'Manners and 
customs of ancient Egyptians' 425n, 
Will, Brhaspati is against passing of 
property by 474, 817, germs of the 
idea of 474, 816-817 , of Umichand 
818 , political w, of I.alitiditya 817 • 
unknown to ancient Hindu Law 8161 
Wills, on ‘circumstantial evidence 
356n, 357n 

Window, opening of w so as to com- 
mand view of the interior of another’s 
house not allowed 507 
Wine, none to be allowed to drink 

' I 

during day time acc to Sukra 148> 
how far forbidden in Kali 964-965 
Wintermtz, Dr 122n, 405n 
Witchcraft, 405-406. punished in 
England up to beginning of 18th 
' century 405 , punishment for acc to 
Manu and Brhaspati 406. 

Witness, even one may be sufficient in 
certain cases 331-332 . evidence of, 
must be direct and not hearsay, 
330, king cannot be cited as 336 , 
litigants were not to approach sec- 
retly a w. 349 , Manu prefers a single 
male w. to women of good character 
337, who is a 330. 


[Vol 


Witnesses, (see under 'perjury'), »t 
least three general!} required 331 
brahmana w following avocation of 
tending cattle or engaged in trade or 
as menials were to "be treated a* 
s’iidras in matters of oath 344 
compulsory attendance of 345 , crosi 
examination of w how far allowed 
245, divided by Narad a into krta 
and ahrta 339 , dutj of party oppos 
ed to the party calling u to point 
out latent defects rendering them 
incompetent as w. 34 1 , even persons 
generally held to be incompetent as 
w may have to be examined in cer 
tain cases 337 , evidence of w tends 
to be false owing to friendship, fear, 
greed, anger, ignorance 334, exa 
mination of, not to be delayad by 
king or judge 331 , exceptions to 
rule that w. were to be examined in 
open court 346 , exhortations ad- 
dressed by the judge to 342-344, 
faults in w. cannot be pointed ont at 
a late stage 341, fined for not coming 
to depose 345, five classes of incom- 
petent 338-339. five kinds oi krta 
339, how much has to be proved by 
party calling w. 347-348 , if serious 
calamity befell w. after deposing in 
a cause they were fined and made to 
pay debt claimed 352, mdicatorv 
acts and appearances of w. deposing 
falsely 346, in disputes among 
groups, guilds 8c, 333 ; minimum 
required to attest documents 312. 
number of w, necessary in a dispute 
331-332 , Oaths administered to 
343-44; parties as 345, patent 
defects in, to be considered by coort 


time of giving decision 341, 
rsons incompetent to be w. 33*- 
5, qualifications of 332-333. 
ality preferred to number of 347 . 
es in case of conflict among 347. 
jnld be produced for examination 
parties or summoned by court 
5- should ordinarily be of the 
me caste as the parties 333, should 
■e off their shoes and touch co • 
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dong, gold or darbha grass before 
deposing 342; six kinds of akrta 
340, strict examination of character 
of w should be entered upon only in 
civil disputes 336-37 , subsistence 
allowance for w 345, swearing and 
exhortation of w differed acc to 
caste 343-44 , taking dow n the depo- 
sitions of 344 , to be examined in 
presence of parties 342-343 , twelve ' 
kinds of, mentioned by Brbaspati 
340 , were allowed to depose falsely 
by Dharmasastra works if speaking 
the truth would lead to death sen- 
tence for accused 353, were lo 
depose in the presence of fire, water 
jar and brahmanas 342, women as 
333-34, 337, women notwhollv dis- 
qualified as u. 338 

Woman, abandonment of, as punish- 
ment when she conceived flora inter- 
course with a man of lower caste 402 , 
person haying or selling a brahraana 
woman as a slave was pnmslied by 
fang and the transaction was set 
aside 485 , pregnant, not to be 
sentenced to death 402 , sight of, in 
a dream, an auspicious sign 22G , 
when abandoned for unchsstity 806- 
807 . who was not a slai e became a 
slave by marrying a slave 485 
Women, assimilated to siidras in respect 
of study of Veda, horn a &c. 687 , 
cannot be completely guarded by be- 
ing merely secluded 537 ; even patita 
w that had not performed prayas- 
chta were to be given bare mainten- 
ance 615 . have authority to perform 
purta dharma, 1. e works of chanty 
such as building of wells, temples, 
parks 610, lesser punishment for 
5J3 , must be guarded against im- 
proper attachments 536 , not held 
entitled to a share, but only to 
maintenance acc to certain writers 
that rely on Baudhayana 6 06, 712 , 
not to be arrested and jailed in certain 
cases 364-85 , not entitled to inherit 
in the whole of India except fiyew 
136 


specially mentioned and except in 
Bombay and Madras 713, 746, 748 , 
not entitled to dispose of property 
independently of their husbands 771 • 
of even good family come to rum by 
independence 536, only four kinds 
of adulterous w to be abandoned 
948 . rules about personal appearance 
of w. in courts 287 ; saihskaras of, 
except marriage, not to be performed 
with Vedic mantras 712 , treatment 
of women raped or kidnapped 956-57, 
work provided at home by superin- 
tendent of weavingfor w. that did get 
ont orwerecnppledor unmarried 146 

Work, two ktadsof, subha and asubha 
482 , what is impure w 482, 

Writing, referred to even in the most 
ancient dharmasutras 307 , when 
introduced in ancient India 306-308, 
wooden boards used for writing 
ephemeral matters 308. 

Yacitaka, rules of Katyayana about 
interest beginning to ran on 426 , 
rules of Kaatdya about 459. 

Yadavaprakasa, author of lexicon called 
Vaijayauli 136, 

Yadu, disobeyed his father Yayati and 
lost the kingdom 42, 

Yajfiavaihya, smrli of, 6-7, 9-10, 17n. 
22 , 26 , 32, 37-8, 43-4, 48, 56-7, 
59-60 , 62, 71, 95-97, 101, 307-110, 
118-121n, 123, 124 b, 126,’ 128-29, 
132, 140n, 142, 146n, 158, 160-61, 
166-171, 173n, 375-76,178, 184. 193, 
195, 199, 209, 211, 216-17,228, 23«! 
242, 245-48, 250-51, 257, 259, 260n’ 
263n, 208, 270-71, 273 , 275, 277 
280, 284, 291-92, 294-97, 300, 302- 
310, 312-313, 314-15,317,319-21 
324-25, 327-28, 331-34 , 336, 338n, 
340n, 342-3480, 350-53, 356,358 
360. 362-65. 367-68, 370-74, 376n! 
380-83 , 385 , 387-89, 391-92, 394- 
39Sn, 400-405, 408, 412-13, 419-422 
425, 427-29, 431, 433-438, 440-443n 

445, 448n-452, 454. 457-58, 463-64’ 

466-67, 470-72, 476-479, 481-84*, 
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486, 488-92, 494n, 496-501, 504-05, 
507, 509-516, 520-22, 524, 525n, 
527-29, 531, 533-35, 538-540, 545, 
549n, 551n, 553, 554n-557, 563, 566- 
567, 56 9, 573-577, 579, 582 , 584, 
586-87, 590, 592, 593n, 595-99, 601, 
603, 605. 609-617, 619. 621-23, 628, 
630, 632,635,637, 640-41, 644-46, 
649, 651-54 , 657-58, 660, 663, 666, 
670n, 675 , 677-78, 686, 690n, 700- 
702, 708,714-15, 719, 722, 725-26, 
732 , 735 , 737n, 742-43, 749, 754n, 
759-60, 764-65, 767, 773, 775n, 779- 
81, 785-87, 792-94, 801, 803-807, 
809, 810n, 812, 814, 823, 825n-27, 
831, 837, 857n, S58n, 860, 863, 865, 
866, 867n, 868, 869, 871, 874, 878, 
881-83, 931-34, 938-39, 941, 943, 
•946-48, 950-52, 954, 958-59. 963, 
965, 970 

Yama, smrti of, 527n, 533-34, 644, 
652n, 707n, 792. 

Yasaskara. a king, personally heard 
causes of people 270-71 , punished a 
brahmana criminal with mark of dog's 
foot on the forehead 403 , was elect- 
ed king of Kashmir 31 

Yasastilaka 27. 84, 86. llln, 113, 128n, 
202, 203n, 859n. 

Yaska (see under ‘Nirukta '), 104, 658, 
776n. 

Ya&dbarman Visnuya&s 925n 

Yati, sudra as 765, who could be a 
765 ; whether he could beg for food 
from all vamas 957 , rule about his 
abode for the night 959-60 

Yatidharmasahgraha 929a, 960a. 

Yaudheyas, republic of 89 ; were up- 
rooted by Rudradaman 89 


Yautaka, a kind of stridhana 778-779 
Yavana, king ruled for a long tune be- 
cause he observed dictates of dharma 
97. 

Yavanas, dwelt to the cast of Bharata- 
varsa 67; said to have sprung from 
Turvasu, son of Yayatt 937. 

Yayati, passed over his eldest son 
Yadn and made his youngest son 
Piiru his successor 42, 44 
Yogaksema, meaning of 588-589 
Yogloka, a writer 348n 
Yojana, measure of distance varied m 
different countries 145n 
Yuddbakanda 77, 116, 200, 209. 214 
Yudhistbira, prevaricated to bring 
about death of bis teacher Drona 
845 , vow nf. not to refuse dice play 
when challenged 542. 

Yugapurina, part of Gargasamihita 
892, 897. 

Yugas, description of the nature and 
dharmas of four 891-92, dharma 
declined progressively in the 244, 
885-886, dharmas of different y. 
differ 869. 891 , four well-known y. 
not found in Rgveda 886, meaning 
of 886-889 . smrtis predominant in 
several y 869, 885 , theory of 885- 
891. 

Yuktikalpataru 13, 229n, 230 
Yuvaraja, bad y. to be kept confined 
117; eldest son or younger brother 
of a reigning king became 116, 
emoluments of 117 , entrusting 
powers to 117, not generally 
enumerated m the lists of mantnns 
116 ; often sent as a Governor of a 
province of the realm 116. 
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Abadbya 

Abhtgamika 

Abhiyoktr 

Abhlynkta 

Acanta 

Adayadabandhava 

Adesa 

Adevamatrka 

Adhaka 

Adhnmann 

Adhanapatra 

Adharya 

Adhi 

Adhibhoga 

Adbikarana 

Adhikarmakrt 

Adhipala 

Adhipatya 

Adhisthana 

Adhyagni 

Adhyaksa 

Adhyavahamka 

Agha 

Agama 

Ahara 

Abmoaibuka 

AjSadhi 

Ajnakraya 

AjSapatra 

Akraraodha 

Akranda 

Akrandasara 

Aksadynhka 

Aksapatala 

AksaebinT 

Akeavapa 

Aknka 

Amatya 

A mat) a 

Amiksa 

Anga 

Antapala 

Aatanamaka 

Anlevasin 


772 

Anubandhya 

45 

Anumaqa 

292 

Anusamanta 

292 

Anusista 

439 

Anuttara 

650 

Annvakra 

697n, 69Sn 

Anvadheya 

133n 

Anvadbi 

124a 

Anvadhipatra 

428 

Anvahita 

311 

Anviksikt 

, 300n 

Apana 

419n, 427-28 

Apanaya 

419 

Apapatnta 

142 

Aparadha 

482 

Apayatrita 

434n 

Apratibandha-daya 

64 

Apratisthita 

142 

Apratyayabhogyadbi 

774n 

Apia 

142 

Arajaka 

774n 

Ardhadhana 

942 

Arghya 

317 

An 

139 

Arisadvarga 

851n 

Arthadusana 

493n 

Arlhasbtra 

493n 

Arthin 

310 

Asana 

61 8n 

Asedha 

220 

Asraya 

220 

Asuravijayin 

541 

Atavika 

143 

Atreyi 

204-205 

Atta 

112 

Anpapatika 

541 

Anrasa 

104 

Avakraya 

451n 

Avapatika 

465 

Avarnddha 

17 

Avyavabarika 

I12n, 197 

Baddbakrama 

112n 

Bala 

482 

Bala 


865 

828n, 851n 
142 
383 
263 
919n 
774n 

429 
311 

458, 459n 
46-48 

263 

217 
ClOn 

264 
610n 

546 
277, 716 

430 
334n 

21,30 

961 

368 

218 

53 

54 
6-7 
292 
223 
291 
219 

69 

112n, 200-201 
527n 
893n 
610n 

655-656 
494n. 495 
610n 
811-815 
447 
731 
438, 435 
395 b 
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Bali 

Bandha 

BaadJm 


Bhiga 


BhasJ 
Bhafalta 
Bjiayavarjiii 
Ehcda 

ft**—* 

® h °e»w Js(nct) nJ 

""Ogalafaha 

Bh ogapa|, 

Bhrlaia 

Bhruqa 

BllUjisyi 

®. h “ fc " fpo SScssioD) 

Biahmanabruva 

Ca *iravarl m 

c *kiavrddbi 

Catnia 

Cara 

Canirabkndkaka 

Catuspatha 

Chalg 

Cbala 

C'rala or Clralra 
^oaaaR 

Danda 
Danda 

D ®nda (army) 

Dandaafti 
BandapJJa 
Caadopanata 


-“u#ira 

H7b >190 I 

"«n ?. hwB u 

?53a “ isr »a 

Dba^-iaraaa 

90 dS"^ 

112 / ar ®»saaa 
292 | ^ ar aas(b a 
"80 ■"“ ar maslbana 

503 “ har ®av 1Jayi „ 

172 / „ ha(a 
317 / ^ h '^hrla 
1 39 I “ hv ajmi 
419 / ®' n *ra 

139 / Bivya 

"82 I Dra 'va 
013a / Drona 
g] 3 I Bronaniukha 

3jy / Duta 
139 / Balaka 
646a I n '' a ' [ lbibh.-iva 
272 I D '' ai fiUnya 
B'airajya 

« Bv lp ra vicMa 

,’ 18 / Bvyaujqj - 

33 " n / ByC, 0 7 yana 

129 / pi 

"35 £ la fl%&ita 
J08 / t,{a sei»a 
279 / ^ ava Jcyata 

a-. / PUjJ . 


— ~a*iv^»itData 

Dandopanaym 
D5 sj 


279 / LAav ^ya| 
438H39 / Ekoddjsfa 

S09 -% / ^yanaks 
354 / Gana 

2 1 “22, 17 2 I Ca oan5 

960 I GaBli5 

200 I Gart “ 

3 I Gavunda 

112n / G,aba 

Gocarma 
- « . 


—niittpraa, 

DanvSnka 

Daya 

Dayabhaga 

Dayada 

Devalaka 

Dqvamatria 

Devapa^u 

Dhanaka 

Dhanvana 

Dharanaka 


®02n 

47ln / Gop 3 a 
"71 a / Gotra f>l>ajah 
112a / Golra ia 
543-544 I Govil ^rtana 
545 I Gramakiiia 
543-544 ( 7ii I Gramika 
950-51 / Grhapatika 
133 d / Grhyamanaks 
50la / Gnlma 
I3In - 122 / Hina 
1 7 8 I Hiraoya 
434 d I Holafca 


varans 


260, 572 
"38-39 
3"3 
126n 
2"3 - 
252 
243 
69 
369 
583-584 
502 
121a, 122 
363 
575 
124a 
140 
127-129 
»2a, 34o 
223 
422 
102 
685n 
685 
538 
438a 
722a 
443 
737a 


** 281.487-88 

49 
148a 
276 
154 
539 
432n 
646 a 
143, 149 
4 28 
650 
732 
112 
154, 282 
282 
129 
827a 
141 

303 

124a 

*<In 
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Indrajala 

172 

Indrasthana 

367n 

Indriya 

713 

Iti 

163 

Janapada 

93-05, 134n 

Janapada (document) 

309 

Jaoarajya 

64 

Jan gala 

132n 

Jara 

846 

Jayapatra 

310, 3E0 

Jnati 

754n 

Kakinl 

121n, 126n 

Kali 

SB6-S87 

Kalika 

418 

Kalkin 

924 n 

Kandaprstha 

6520 

Kanina 

647, 660 

Kantaka . 

162, 251, 252 

Kenya 

713 

Kapatika 

129 

Kata 

190, 191 

Karana 

300,307 

Karita 

418 

Karina (torture) 

254 

Karmabbumi 

137 

Kartnaaa 

53 m 

Karmanlika 

11 2n 

Karmanuyoga 

254 

Katmasthana 

113 

Karmavtpaka 

392 

Karsapana 

120, 121n 

Karya 

95, 304 

Kayavrala 

*: 439 

Kayika 

418, 419 

Kesatin 

S50n 

Khanda 

138 

Khan 

121n 

Khmata 

182n 

Kharvatika 

140 

Kht-ta 

lS2n 

Ko'a 

154 

Kriya 

262,301 

Krla (throu of diet) 

SSG-SS7 

. Krla 

339 

Krla (interest) 

419 

lisa j a 

490n 

Ksajadht 

430 

Knla 

142. 120n 

Kota (tribunal) 

280 

Kulika 

283. 334n 


Kumatamatya 

11? 

Kumarisahasa 

196n 

Kumbha 

124n 

Kumbha 

154 

Kunda 

646n 

Kupyadkyahsa 

145 

Kusida 

115, 417 

Kusidin 

417 

Labha 

777n 

Lagna 

229 

Lagnaka 

419, 435 

Laksanadbyaksa 

144 

Lekha 

49 

Likbita 

340 

Lthgm 

610n 

Lohhavijaytn 

69 

Lohabhihara (or-sara) 

910n 

Lokayata 

46-47 

Madhjama 

220 

Madhyamasabasa 

393-94 

Mabadandanay aka 

U5n 

Maharaja 

68 

Mahmlu 

' 519 

Mandola 

138-139 

Mandahka 

67 

Mantrarakti 

171 

Mantrm 

105 

Mauyn 

200 

Masa 

121n 

Matsyanyaya 

21 , 30n 

Matsymi 

502 

Maula 

200, 634 n 

Maya 

172 

Mithya 

300 

Mttra 

2IS 

Mrtantara 

33Sn, 339 

Mudradhyaksa 

ltd 

] Mudnta 

277 

Mula 

163 

\ Nadika 

14Ctt 

j Nadvmairka 

133n 

I Nigaraka 

U2n. 149 

! NagarfWtbto 

111, 1S2 

j Naidbani 

502 

| Kaigainn 

15‘Jn, 487n, 8S>2n 

' Naisthika 

76 i 962 63 

( KasliVa 

!64 

! 

217 

] Kayika 

I12n. 142 

•Ntbandba 

575n 



1085 Hiilwy of Dhamaiastra 


Nigada 

Nikaepa 

Nirarihaka 

Nirhiira 

Niraikta 

Nlrvyuha 

Hi«ada 

Niska 

Nisrstirtfca 

Nisrstdckha 

Xiyata 

Nyasa 

Pikbanrhn 

pakaabbasa 

Vala 

Palb 

Vana 

Paficabandba 

Paficakala 

PaficataabaSabda 

Paocatiidha 

Panya 

Pirasava 

Paribhusnna 

Patidana 

Panbara 

Parihara 

Pankraya 

Pantmlarlba 

pirinaliya 

Pannayya 

Panvatlana 

Panvrttt 

Parivrtu 

p.irokta 

Parsmgtaha 

Parsnigrabisata 

Parvan 

pirvana 

Paryagoikaraaa 

Pascatkara 

Patni 

Pattakila 

Paltana 

Patra 

Paata 

pauta-vyavaharika 

Poganda 

Prabbasakli 

praoara 

pradwtaka 


676n 

454-455 

300 

7B8n 

350n 

507n 

399 

125a 

128 

310 

813 

454-455 


Ptajfiapanapatta 
Prakirnaka 
Prakrta 
Prakrit 
Pranaya 
Pranayana 
Prannyaya 
Prasadapatra 
Frasnaviv&ka 
Pratbamakayastha 
! Fralbatnakubka 
Prathamasahas? 


882a 
299 
1700 
154 
539 
295 
283 
113 
312 
490, 495 
599, 648, 656 
224 
310 

191, 195, 310 
500 
224 
126 
770 


Pratibhoga 

Ptatibbn 

Ptatijfia 

Pratileiha 

Pratmyasa 

prati paisa 

Pratisara 

Pratisthit* 

Pratyabhiyoga 

pratyakalita 

Pratyartbin 

Pratyavaskandaoa 

pratyiipavisfa 

Pravesapalra 

Pravrajyavasita 

Pravrlbka 

P6ga 

Parana 


770a 

495 

112 

495 

296,303 ! 
220 
220 
737o 
7370 
938 
380-81 
707 
154 
182B 
587n 
93-95 
112n 
395a, 460o 
171 
587 
272 


Poria 

Punisartba 

Purvaoyaya 

purvapaksa 

po^BS&ud 

Hajakartr 

Kajamarga 

Rajan 

Kajasabdopajivto 

Raka 

RSstra 

Rastnya 

Ratnto 

Riktba 

Rtktbabbajao 

Roa 

Rta 

Rupa t 

Ropadatska 

Rupalarka 



310 

231 

219 

17 

60,183 

704a 


310 

272 

141 

141 

393-94 

191 

433 

292 

310 

458 

300 

879 

277 

302 

260,298 

292 

300 

438 

442 

129n 

310 

281.487 

121o 

451 

550a 

300 

38,292 

407 

30 

508 

28, 37-38, 67-68 
89,91 
388 
138 

117a, 136 
29 

543 , 551a 
650 
416 
245 
49 
144 
244c 
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Sabha 

02-93 

Sabhtka 

539 

Sabhya 

273 

Sabrnhraacann 

762 & n 

Sacua 

101 

Sadhyapala 

278 

Sahasa 

525 

Sajnta 

754n 

Satan 

330 

Sakyasamanta 

45 

Salakin 

499n 

Sami 

217 

5 am altar tr 

U2n, 143 

Samahvaya 

S3S 

Saraanodaka 

752-753 

Samanta 

67, 142 

Sannnta 

504n 

Sanity a 

157, S2C 

Saraayacanla 

S25n 

Sarablitiya saraulthana 

460 

Samih 

92-93 

Samprabpatti 

300 

Simrat 

07, 73 

Sarasaklaka 

501 

Santsarana 

508 

Saras ray a 

223 

Samsrsta 

760n, 70S 

Samsrstm 

766n 

Sammlra 

933 

Samvatsara 

126 

Sarnud 

486 

Sami it pa Ira 

311 

Snraya 

500n 

Sanabhi 

334n, 75 a n 

Stficara 

130 

Sandhi 

223 

Smdlupitri 

311 

Sangba 

SS 

Sang rah a 

141 

Safigrahana 

140, 531 

Sankara (nusjoinder of causes of 

action) 

302 

Sanmtlhalr 

112n,143 

Santana 

750-751 

Santx 

231 

Sipana 

203 

Sapatha 

354, 35S 

Sapratibandha day a 

546 

Sapraty ayabhogy ad hi 

430 

Sarhga 

373 

Sauhavaha 

141 


San abb aura a 

66,68 

Sarvadhana 

961 

Sari atraga 

310 

Sasana 

310 

Sasanahara 

12S 

Sasita 

277 

Satadaya 

3SS 

SataghnI 

213 

Sat am an a 

122, 125n 

Satrm 

129-130 

Satru 

218 

Salya 

300 

Satyankara 

435, 491n 

Saudayika 

778 

Saudra 

599, 646, 650 

Saury adh.ana 

5S3-5S4 

Santramam 

940 

Sesa 

579n 

Sctu 

510 

Stkhavrddhi 

419 

Sila 

£25n 

Sllprayasa 

458 

Stmbidhanya 

191 

Siras 

119n 

Sirastba 

304 

Sirsakastha 

364 

Sistt 

395n 

Sisya 

482 

Sita 

14 7n 

Sna 

893 n 

Smanta 

339 

Smartakaia 

321 

Sottara 

263 

Srcm 

281, 287 

Srembala 

201 

Sthanakrta 

309n 

Sthtnapala 

149 

Stbanika 

143, 149 

SthanTya 

140 

Sthitipatrt 

311 

Sthuhlakt 

44 

Stobhaka 

264 

Stoma 

4SO 

Sucakt 

264 

Saci 

339 

Suddhivadht 

400n 

Sukadhanja 

191 

Suit 

M3n 

Sulla 

1 10, 199, 191 
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SuRa 

Sana 

’’“jarna 

Svanifn 

Sva 

® va Pnmsa 

SrSrZ jya 

i>vara( 

^'‘•ayaajui,, 

T apasa 

Tay u 

Y&saa 
Tin (a 
T >«ha 

Jra'purus.fca 

Tiay, 

Praia 

Udasina 
t 7 d astl ,; fa 
^ddhara 
Wdharapaira 

u ktaI5bl n 

Upadha 

u Pagata 

u Pagraha 

^pabata 

Upakarana 

UpaJcurvJna 

u Panidhi 

u PanU 

y paani, 

u Pajacii a 

Upeksa 

Ulloca 

u <sihaak t , 

^Kainarna 

U«amasabasa 

uilara (reply, 

V‘‘^mn D 4 0{wt,n «'> 

Ulthana 

VadlijC— 

/V K*t**N\ 

V\\ 


■'5-?7a 
, 148 

u, “. 123n 
547 
547 
27S 
65 
6S, 75 
339 I 

129 
519 

130 
383 

11 2-113 / ' 
737 1 

48 * 

8SS / V 


/ I Va 'd>i 

I ^ air %a 

vfiS"'- 

C* 

Van, 

Va 'Mnabba 

v ibbaga 


I _*bbag, 
/ ‘'Paha 
I Vijigfsu 


220 

129 

625 

311 

S5l„ 

64 
493 
105 | 
•* , 1.442 
221 / 
224 / 

_ 54Jn / 
'64. 962-C3 / 

454 / i 

141 I y 
967n . SOSn y 
S57n y 
172 y: 
473 /yj 
171 / yj 

* 15 / y»< 

You 

3 °° >on 

gg/ 0 / Vu P 

8S6n V ai| 
169 / Vnlt 
H6 ° / Yum] 


S3 / ^‘jigisu 
13 / Viaad,' 

>7 I Vjaaya 
8 / J'inim a , a 
S I Viral 

/ V,sa 73 
/ Visayapa,, 
v i5Uddhipa tra 
V„„ 

/ Vivada 
/ Viiasana 
/ v r«la 
I Vrddln 

I Vyahrii 

I Yyasnaa 
Vyavahara 
yiaiabarapada 
'yayama 


5'la 

10 ; 

254 

41- 417 

4 jg„ 

28j 

50-51 
. 373 

842 
193 
560 
223 
218 
3?0j> 
51-52 
495 
58.73 
US 
Ml 
311 


1 / Vacua! a 

Vadrccha-bb^a 
3 a “rccbika 
/ Yajya 
/ Yana 
/ 3'atnya 
I 3'alodhSna 

/ Vauiala 

/ 3'ogakMaia 
/ ^onisaiabaadlia 

I Vu^a 
Volta 
Yakale.a 
Yupahaiiin 


208 

246 

352a 

4S7 

418 

-45-46, 260. 4 ? JJ 
J 38, 250-31 
217 

426, 454 
339 
359 
586a 

225, 226 

2 IS 
339 
779 
ieS-ty 
?$4o 
SSf, 

334-353 

354 

8J6-! 


Hi«S 




